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IN  MEMORIAM. 


DEATH  OF  JOHN  T.  FISH. 

On  the  10th  day  of  January,  1901,  Judge  Charles  K 
Dyer  of  Milwaukee  addressed  the  court  as  follows: 

May  it  plecLse  the  Court:-- 1  am  deputed  by  the  bar  association  of  Mil- 
waukee to  present  to  this  court  the  memorial  adopted  by  the  association, 
commemorative  of  the  life  and  death  of  Mr.  John  Tracy  Fish,  whose 
eminence  at  the  bar  amply  justifies  public  recognition  of  the  sorrowful 
event  which  terminated  his  earthly  career. 

I  read  the  memorial: 

MefmoriaX  of  the  MUtoaukee  Bar  Association. 

The  bar  association  of  Milwaukee,  being  profoundly  moved  by  the 
sad  dispensation  which  has  forever  removed  from  its  midst  John  T. 
Fish,  one  of  its  most  eminent  and  worthy  members,  has  assembled  to 
give  expression  to  its  sentiments  of  sorrow  and  to  do  honor  to  the 
memory  of  the  departed  brother. 

Mr.  Fish  was  born  at  Lake  Pleasant,  Hamilton  county,  New  York^ 
November  8, 1884  He  came  from  an  old  and  respected  New  England 
family,  and  inherited  powers  of  mind  and  force  of  character  and  pur- 
pose which  moved  him  to  the  successful  career  of  his  life.  He  worked 
upon  his  father's  farm  until  he  was  twenty  years  of  age,  and  his  at- 
tendance at  the  district  schools,  and  one  term  in  the  Kingsborough 
Academy,  compassed  all  of  bis  training  in  the  schools  during  this  period* 
In  the  fall  of  1855  he  settled  at  Lake  Geneva,  Wisconsin,  where  he  re- 
mained until  the  fall  of  1857,  when  he  removed  to  MoHenry,  Illinoia 
Here,  while  engaged  in  agricultural  and  other  labors,  he  also  pursued 
his  legal  studies,  and  was  enabled  in  July,  1859,  to  obtain  admission  to 
the  bar  in  the  circuit  court  of  Walworth  county,  Wisconsin.  He  began 
the  practice  of  his  profession  at  Sharon  in  that  county.  Li  August, 
1861,  he  enlisted  as  a  private  in  Company  C,  Thirteenth  Wi^iconsin  Vol- 
unteer Infantry,  and  when  the  organization  was  perfected  was  chosen 
as  its  second  lieutenant  He  remained  in  the  service  during  the  war  of 
the  Rebellion,  and  was  mustered  out  December  26, 1865,  as  captain  of 
his  company,  when  be  returned  to  Sharon  and  resumed  the  practice 
of  his  profession.    Here  he  remained  until  1867,  when  he  left  Sharon 
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and  went  to  Burlington,  Racine  county,  Wisconsin.  In  1868  he  was 
elected  district  attorney  and  moved  to  Racine,  which  office  he  held  for 
two  terms.  In  1871  Mr.  Fish  became  associated  with  Charles  H.  Lee 
under  the  firm  name  of  Fish  &  Lee.  After  seven  years  Mr.  Lee  retired 
from  the  firm  and  the  subject  of  this  memorial  formed  another  partner- 
ship with  J.  E.  Dodge,  now  one  of  the  associate  justices  of  the  supreme 
court  of  Wisconsin.  In  May.  1884,  his  son,  Frank  M.  Fish,  became  a 
member  of  the  firm,  the  style  of  which  was  then  Fish,  Dodge  &  Fish. 
In  October,  1885,  our  deceased  brother  removed  to  Milwaukee  and  en- 
tered the  firm  of  Jenkins,  Winkler  &  Smith,  where  he  remained  until 
he  was  called  to  the  position  of  general  solicitor  of  the  Chicago,  Mil- 
waukee &  St  Paul  Railway  Company  in  1887.  This  position  he  filled, 
first  with  headquarters  at  Milwaukee  and  afterwards  at  Chicago,  until 
February  1, 1894,  when  he  resigned,  returned  to  Milwaukee,  and  asso- 
ciat-ed  himself  with  Alfred  L.  Cary  and  resumed  general  practice,  the 
style  of  the  firm  being  Fish  &  Cary.  In  May,  1897,  the  surviving  mem- 
ber of  the  old  law  firm  of  Wells,  Brigham  &  Upham  and  Fish  &  Cary 
formed  a  new  firm  under  the  style  of  Fish,  Cary,  Upham  A  Black,  at  the 
head  of  which  firm  our  brother  remained  until  the  time  of  his  death. 
While  a  member  of  this  last  firm  he  had  the  management  of  the  entire 
legal  business  of  the  Chicago  &  Northwestern  Railway  Company  within 
the  state  of  Wisconsin. 

This  is  a  brief  epitome  of  the  life  and  career  of  our  deceased  brother. 
In  his  death  this  association  and  the  legal  profession  haye  lost  a  most 
able  and  learned  member.  He  was  a  man  of  tireless  industry,  great 
force,  irreproachable  integrity,  and  broad  attainments.  PoBsessed  of  a 
strong  physical  constitution  and  of  an  acute  and  active  mind,  he  was 
able  easily  to  perform  a  great  amount  of  professional  work.  His  nat- 
ural endowments  and  habits  of  unceasing  labor  enabled  him  to  attain 
high  eminence  in  a  learned  profession,  and  this  without  the  aid  of  that 
early  training  in  schools  and  colleges  which  is  now  deemed  so  essential 
to  professional  attainment  and  succe8&  To  those  gentlemanly  charac* 
teristics  which  were  his  by  nature  he  added,  by  wide  reading  and  self- 
culture,  a  polish  whioh  made  him  very  attractive  in  all  business  and 
social  relations.  By  a  powerful  analysis  he  reduced  complex  proposi- 
tions to  their  simplest  terms.  With  a  logic  that  was  cogent  and  a  power 
of  statement  that  was  almost  marvelous,  he  marslialed  the  leading  facts 
and  legal  principles  of  his  case.  In  argument  to  court  or  jury  he  was 
strong  and  persuasiva  His  loyalty  to  his  client's  oause  was  almost  re- 
ligious in  its  intensity.  To  him  no  oase  that  he  advocated  was  ever 
weak, — no  dient  wrong.  When  the  court  of  last  resort  had  decided 
adversely  his  motion  for  rehearing,  he  still  clung  to  his  convictions. 
While  he  bowed  to  the  mandate  of  the  court,  he  reluctcmtly  yielded  to 
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its  oonolusioiL  He  was  exceptional  among  his  professional  brethren  in 
the  poesession  of  a  business  thrift  and  enterprise  that  enabled  him  to 
acqnire  a  substantial  oompetenoe^  It  is  no  flattery  to  say  in  this  pres- 
ence that  he  was  a  great  lawyer.  His  absence  will  be  seriously  felt  in 
the  courts  and  in  professional  oircles,  and  his  clients  will  feel  the  loss 
of  his  advica  The  domestic  relations  of  Mr.  Fish  were  most  felicitous, 
and  his  death  will  prove  a  sore  afiSiction  to  the  surviving  members  of 
his  family. 

We  therefore  tender  to  the  stricken  family,  whose  greater  loss  and 
profound  affliction  we  can  appreciate  when  measured  by  our  own,  our 
heartfelt  sympathy,  and  direct  that  the  secretary  of  this  association 
cause  a  copy  of  this  memorial  to  be  presented  to  them. 

Jadge  Dyer  then  said: 

If  your  Honors  pleaae:^It  has  been  aptly  said  that  there  is  always 
room  for  a  man  of  force;  and  that  the  best  heads  take  the  best  places. 
A  feeble  man,  says  Emerson,  can  see  the  farms  that  are  fenced  and 
tilled,  the  houses  that  are  built  The  strong  man  sees  the  possible  houses 
and  farms.  His  eye  makes  estates  as  fast  as  the  sun  breeds  clouds.  The 
verity  of  these  observations  our  friend  made  plain  from  the  beginning 
to  the  dose  of  the  strenuous  life  he  lived.  He  began  humbly,  he  pro- 
ceeded diligently,  and  he  accomplished  signally  what  he  set  out  to 
achieve.  He  needed  a  houses  and  so,  with  characteristic  energy,  he 
built  a  house  with  his  own  hand&  He  looked  upon  a  well-tilled  farm 
and  he  said  "I  will  have  a  better  one,"  and  he  possessed  it.  In  the  dull- 
ness of  rural  life  he  looked  into  some  law  books,  and  he  said  ''I  will  be 
a  lawyer,"  and  he  made  of  himself  one  of  the  first  lawyers  in  the  state. 
Force,  tenacity  of  purpose,  ambition,  resolute  spirit,  all  combined  with 
sturdy  intellect,  carried  him  to  the  best  placa  It  is  the  old  story  of  the 
empty-handed,  untutored  rustic^  whose  sole  inheritance — the  best  the 
world  affords— 18  brains  and  courage,  ripening  into  the  strength  and 
symfaietry  of  a  splendid  manhood,  finally  courting  rivalry,  exciting 
emulation,  and  happy  in  the  enjoyments  of  professional  eminenca 

When  Erskine  found  at  the  door  of  his  lonely  chambers  a  slip  of 
paper  on  which  was  written  **  King's  Bench.  The  King  va  Baillie.  Re- 
tainer for  the  Defendant,  The  Honorable  Thomas  Erskine,  One  Guinea;" 
and  when  the  "  yellow  golden  guinea  "  was  actually  put  into  his  hand, 
it  is  said  that  he  exclaimed  <<The  day  will  come  when  the  Star  of  the 
Thistle  shall  blaze  on  my  garter."  A  dream  of  fame^  of  fortune,  of  the 
woolsack  I  So  did  our  friend  when  he  was  obscurely  riding  the  circuit, 
where  justices  of  the  peace  beneficently  dispensed  the  blessiags  of  their 
jurisdiction,  dream  of  a  time  when  he  should  argue  causes  where  courts 
sit  in  final  judgment,  and  when  he  should  enrol  his  name  among  the 
masters  of  the  profession. 
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I  knew  him  as  a  lawyer,  comrade,  and  friend  for  over  thirty  yearsr 
and  now  that  he  lies  mnte  in  ''that  realm  of  silence  where  the  innumer- 
able dwell,"  friendship  bids  me  testify  to  his  fidelity  to  principles  of 
human  conduct,  which,  like  milestones  along  the  roadway,  fix  the^ 
courses  of  a  manly  and  useful  life.  I  think  I  have  never  known  a  man 
who  faced  responsibilities  more  seriously  and  strenuously.  The  law 
possessed  him  and  he  was  a  willing  slave.  He  was  not  merely  zealous^ 
but  eager  in  its  pursuit.  He  challenged  to  forensic  combat  any  con- 
testant who  came  in  his  way.  Once  I  told  him,  in  admiration  of  hia 
seal,  that  if  his  advocacy  of  a  cause  defied  the  law  of  gravitation  hia 
confidence  would  continue  unabated,  and  he  thouj^t,  himself,  that 
might  be  sa  He  stood  by  his  colors  as  vigorously  after  as  before  ad- 
verse judgment  Moreover,  it  was  seldom  safe  to  dispute  his  judgment 
of  the  law.  His  habit  was  to  apply  to  his  case  elementary  principles, 
reach  his  conclusion,  and  then,  if  need  be,  search  for  authorities  to  sup- 
port that  conclusion.  If  he  found  some  solitary  authority  against  him, 
he  treated  it  as  an  estray  and  put  it  aside,  perhaps  with  contemptuoua 
comment  With  him,  persistence  was  a  virtua  If  his  adversary  struck 
him  at  a  vital  point,  he  rallied  promptly  and  stood  his  ground.  He  was 
aggressive,  resolute,  self-contained.  He  grasped  the  point  of  his  case 
and  threw  aside  the  chaff  that  incumbered  it  He  signally  illustrated 
the  distinction  attainable  by  force  of  personal  exertion  combined  with 
inherited  intellectual  power,  and  without  adventitious  aid.  Self-edu- 
cated, but  gifted  with  rare  natural  endowments,  rigorous  in  habit  of 
self-discipline  and  self-reliance,  zealous  in  pursuit  of  professional  aims, 
he  worked  his  way  to  recognized  leadership  among  his  ablest  cotem- 
porariea  He  became  learned  in  many  branches  of  the  law,  but,  I  think, 
his  favorite  topics  of  legal  study  were  corporation  law  and  equity.  He 
argued  two  hundred  and  thirty-six  causes  in  this  court,  and  his  name 
appears  as  counsel  in  every  volume  of  the  Reports  from  and  including 
Volume  29  to  and  including  Volume  105  with  nine  exceptions — covering 
the  period  from  1872  to  1900.  If  conclusive  testimony  were  needed  in 
proof  of  the  industry,  thoroughness,  and  research  that  characterized 
every  brief  he  ever  presented  at  this  bar,  I  would  appeal  to  the  justices 
of  this  court  in  succession,  if  all  were  living,  who  for  twenty-eight  years 
have  sat  upon  the  bench  now  occupied  by  your  Honors,  and  doubt  not 
the  unanimity  of  their  judgment 

His  first  case  was  Ela  v.  American  Merchants^  Union  Express  Com- 
pany, reported  in  Volume  29,  involving  the  rights  and  duties  of  con- 
signor, carrier,  and  consignee,  and  in  which  it  was  held  that  privity  of 
contract  between  parties  is  not  necessary  to  sustain  an  action  for  money 
had  and  received;  it  is  sufilcient  that  the  defendant  has  money  which 
of  right  belongs  to  another  and  which  it  is  against  conscience  for  him 
tokeepi 
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Another  of  his  later  oases  was  Driver  v.  Western  Union  Railroad  Conh 
pawy,  reported  in  Volume  83,  where,  much  to  my  own  discomfiture,  the 
judgment  of  the  court  in  a  proceeding  to  condemn  property  for  railroad 
purposes  was,  that  evidence  of  the  business  to  which  the  owner's  adjoin. 
ing  land  was  devoted  and  of  the  effect  upon  such  business  of  the  taking 
of  the  particular  land  actually  appropriated  was  properly  admitted,  as 
bearing  upon  the  question  of  damages — an  opinion  in  which  Chief  Jus- 
tice Dixon  concurred  and  which  entangled  him  in  embarrassments  and 
tried  his  temper  in  contests  involving  the  question,  in  which  he  be- 
oame  engaged  after  his  return  to  the  bar. 

In  the  results  of  two  most  important  causes  which  Mr.  Fibh  argued 
in  this  court  he  felt  special  and  just  pride — the  first.  In  re  The  Taylor 
Orphan  Asylum,  reported  in  Volume  36»  in  which  the  court  condemned 
the  purchase  of  trust  property  by  fiduciaries  and  held  them  liable  for 
the  profits  realized  —  the  second,  Ooidd,  Administrator,  v.  The  Taylor 
OrpJian  Asylum,  reported  in  Volume  4G,  in  which  it  was  held  that  donees 
in  trust  imder  a  will  took  power  to  administer  the  trust  until  a  corpora- 
tion contemplated  by  the  will  should  be  created,  and  that  equity  never 
suffers  a  trust  to  expire  with  the  trustee^  It  was  in  this  case  that  Mr. 
Justice  COLB  gave  utterance  in  his  opinion  to  this  fine  sentiment: 

"It  affords  the  court  much  gratification  to  be  able,  without  violation 
of  statute  or  principle,  to  sustain  the  will  and  the  charity  created  under 
it  In  the  present  state  of  the  law  here,  there  is  the  same  right  to  be 
charitable  after  death  as  during  life.  It  would  be  sad  enough  to  see 
this  noble  charity  strangled  in  the  house  of  its  friends  and  the  orphans 
cherished  by  it,  almost  as  a  mother  cherishes  her  little  ones,  turned 
adrift  in  the  bleak  world,  to  satisfy  the  greed  of  collateral  next  of  kin, 
many  or  all  of  them  already  enjoying  the  bounty  of  the  testatrix  under 
the  very  will  providing  for  the  charity.  It  would  be  a  reproach  to  the 
administration  of  justice,  if  the  consecration  of  so  fine  a  fortune  to  so 
holy  a  charity  shoiud  fail  on  grounds  purely  technical" 

Wells  V.  American  Express  Company,  reported  in  Volumes  H  49  and 
55  of  the  Reports,  illustrated  the  persistence  of  our  friend.  The  case 
was  three  times  in  this  court  It  was  contested  by  able  counsel,  and  in 
the  first  instance  the  judgment  for  the  plaintiff  in  the  court  below  was 
reversed.  But  the  plaintiff's  counsel  was  a  man  who  never  gave  up  so 
long  as  there  was  a  gleam  of  legal  principle  in  his  favor,  and  finally  the 
judgment  he  recovered  on  new  trial  was  affirmed. 

Emerson  v.  Durand,  reported  in  Volume  64^  was  a  case  to  which  our 
friend  loved  to  recur.  He  had  stoutly  advocated  a  principle  which 
seemed  rather  a  departure  from  recognized  authority.  In  support  of  his 
contention,  the  court  held  that  a  partner  may  claim  compensation  for 
his  services  in  connection  with  the  partnership  business,  if  an  agreement 
is  fairly  implied  from  the  course  of  dealing  between  the  partners,  or 
from  circumstances  of  equivalent  force. 
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In  WeUs  V,  McOeodh,  reported  in  Volume  71,  iie  made  probably  his 
crowning  effort,  and  I  have  heard  it  said  that  his  argument  in  that  case, 
in  unraveling  the  facts  and  in  presentation  of  the  law,  was  an  effort 
rarely  surpassed. 

In  the  popular  sense,  Mr.  Fish  was  not  an  eloquent  advocate.  He 
affected  none  of  the  graces  of  rhetoria  His  arguments  were  not  em- 
bellished by  the  scholastic  use  of  worda  He  never  loitered  for  orna- 
ment But  few  excelled  him  in  strength  and  persuasiv^ess  before 
either  court  -or  jury.  He  was  singularly  strong  in  applying  the  law  to 
the  facts.  He  possessed  exceptional  power  of  analysis  and  vigor  of  per- 
spicuous statement.  It  was  said  of  Benjamin  Curtis  that  his  statement 
of  a  case  made  argument  superfluous.  Our  friend  studied  Curtis  as  a 
model  to  copy,  and  in  his  last  days  when  he  realized  that  the  summer 
was  past,  the  harvest  «nded,  he  lingered  with  delight  over  the  judg- 
ments of  Chief  Justice  Marshall.  It  may  be  said  of  him  without  ex- 
cess of  encomium  that  in  all  respects  he  was  a  strong  lawyer,  in  many 
respects  a  great  lawyer.  Of  high  character,  of  integrity  without  blem- 
ish, he  commanded  public  respect  and  personal  regard.  In  companion- 
ship he  was  genial,  and  in  conversational  discussion  of  legal  or  literary 
topics  he  was  pleasing  and  instructive.  In  stature,  expression,  and 
bearing  Mr.  Fish  was  an  attractive  personality.  His  home  was  such  as 
is  described  in  the  observations  of  an  ancient  writer:  "No  picture  can 
give  greater  delight  to  the  mind  than  one  where  domestic  happiness  is 
drawn  in  full  beauty;  where  friendship,  cheerfulness,  and  all  the  social 
virtues  appear  in  their  just  attitude;  where  plenty  and  economy  are 
joined  hand  in  hand;  and  where  generosity  sits  smiling  at  her  own 
gifta**  He  felt  just  pride  in  a  family  as  honorable  as  he,  in  character 
and  position. 

Stricken  in  his  closing  days  with  the  deepest  sorrow  that  can  touch 
the  heart,  when  the  shadows  of  the  evening  twilight  deepened  about 
his  hearthstone,  amid  tumultuous  emotions,  he  reverted  to  the  felicities 
of  the  past,  and  then  he  composedly  summed  np  the  ambitions  and 
struggles  of  human  life  at  their  true  worth. 

Not  again  shall  this  court  welcome  to  its  presence  the  lawyer  and 
friend  whose  virtues  we  commemorate.  His  death  awakens  with  peoul* 
iar  force  reflections  of  that  hour  when  the  hope  and  faith  innate  in  the 
human  heart  shall  assert  their  supremacy  over  human  reason  —  that 
hour  when  "the  individual  life,  a  cloud,  a  vapor,  paseeth  away.*'  It  en- 
forces the  truth  of  universal  experience  that  in  this  battle  of  life  sor- 
rows must  come,  since  none  whether  young,  middle-aged,  or  old  can 
esoape  the  de^a^iny  fixed  by  the  immutable  law  of  natura  Sons  must 
take  the  places  of  their  fathers;  daughters  with  holy  reverence  must 
walk  in  the  footsteps  of  mothers;  brothers  must  take  up  the  burden 
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where  bzother  laid  it  down.  Asd  so  there  Ib  ever  pressing  need  for 
"  he«rtB  of  oak  "  and  hands  of  sturdy  grasp  to  do  the  world's  work  which 
forerev  remahw^  t9  be  dona  It  la  an  admonition  that  for  many  of  us. 
too^  the  sun.  deepeoa  in  ila  glow  and  quiokeas  ita  oouiae  down  the  even- 
ing sky.  To  him,  not  long  ago,  there  was  a  tinge  of  luster  on  the  verge 
of  the  hills  which  yet  seemed  distant,  and  the  dawn  was  abroad  in  all 
the  freshness  of  a  summer  momkig.  But  the  brightness  of  morning 
was  but  the  forerutmw  of  the  dusk  of  evening. 

If  your  Honors  please,  I  move  that  the  memorial  of  the  bar  be  spread 
upon  the  records  of  this  court 

Mr.  Edward  M.  Hyaer  of  Milwaukee  then  spoke: 

May  it  please  the  Court: — After  the  expressive  words  already  spoken, 
the  menoiy  ef  Mr.  JiSH  and  our  appreciation  of  hia  dbacacter  need  no 
f ujrther  proof,  but  that  affection  which  the  goodness  of  his  heart  made 
it  most  eaejf  for  him  to  create  giasps  an  opportunity  like  this  for  out- 
ward expression.  Having  enjoyed  an  intimate  association  with  him, 
having  been  warmed  by  the  sunshine  of  his  presence,  having  been 
atreagtheaed  by  his  strength^  having  kncnvn  the  man,  I  beg  to  be  allowed 
to  speak  of  him. 

We  are  not  standing  in  the  presence  of  a  grava  We  are  standing  in 
the  presence  of  a  life^  and.  in  the  presence  of  this  life  it  is  proper  that 
we  should  stop,  reflect^  and  uncover  our  heads*  Not  because  there  has 
been  no  other  life  like  it,  but  rttbher  because  such  a  life  meant  so  much 
to  bim  and.dbould  mean  so  muoh  to  u& 

The  earthly  career  of  our  brother  is  completed,  and  were  it  not  for 
one  thought  contemplation  of  it  would  call  for  tears. 

True,  viewing  it  from  the  standpoint  of  human  desires,  measuring  it 
by  the  standard  of  worldly  success,  applause  may  be  considered  its  du& 

But  what  of  it  nowf  We  most  view  it  now  from  some  other  stand- 
points we  must  hav»  for  it  some  other  criterion,  or  we  must  admit  its 
effort  is  now  fruiilesa 

In  thinking  of  his  life  we  unconsciously  look  for  the  compensation, — 
compensation  to  him*  and  possibly  compensation  to  ourselves  if  we  try 
to  emulate  it 

Wherein  shall  we  find  it?  His  life  was  one  of  constant,  ceaseless, 
never-ending  t<oil;  toil  that  led  from  the  farm  to  the  village,  to  the  city, 
to  the  metropolis;  from  the  capacity  to  manage  iinimportant  matters 
to  the  conduct  of  vast  affairs;  from  poverty  to  wealth;  from  the  inferior 
ooorts  to  the  highest  tribunals  of  the  world;  toil  that  led  from  nothing 
ta  succesfl*  from  the  darkness  of  the  valley  to  the  glory  of  the  summit 

I  am  net  speaking  in  the  language  of  eulogy.  I  am  not  dwelling 
upon  earthly  sucoesa 

I  am  rather  expressing  the  sadness  which  fills  me  when  I  think  of 
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euoh  a  life:  when  I  think  of  the  days  of  labor,  the  nights  "devoid  of 
ease,"  the  self-imposed  discipline,  the  cmoiflxion  of  the  flesh,  the  drip- 
ping of  mental  sweat,  the  agony  of  mental  effort,  the  "  constant  anguish 
of  patience,"  —  I  am  rather  thinking  of  these  things  and  looking  for  the 
compensation. 

This  thought  was  Toioed  in  the  cry, 

**  Why  should  we  toil  alone. 
We  only  toil,  who  are  the  first  of  things 
And  make  perpetual  moan, 
Still  from  one  sorrow  to  another  thrown; 
Nor  ever  fold  our  wings. 
And  oease  from  wanderings, 
Nor  steep  our  brows  in  slumber's  holy  balm; 
Nor  hearken  what  the  inner  spirit  sings, 
*  There  is  no  joy  but  calm  I ' 

Why  should  we  only  toil,  the  roof  and  crown  of  things?" 

But  the  answer  comes,  I  think,  with  the  conviction  that  unless  we 
are  the  sport,  the  intelligent  toys  of  unintelligent  and  accidental  forces, 
such  a  career  is  a  fulfillment  of  the  Divine  plan,  which,  though  inscru- 
table, seems  to  lead  upward  through  suffering. 

It  is  the  beginning,  it  is  the  threshold  of  life,  it  is  the  cultivation  of 
a  human  heart,  it  is  the  development  of  a  human  intelligence^  it  is  the 
evolution  of  a  human  souL 

This  career  which  we  are  contemplating  has  worn  away  the  flesh  and 
has  enabled  our  brother  to  ^pui  on  "  immortality.  He  has  joined  the 
throng  of  those  whose  lives  have  been  like  hi& 

In  the  presence  of  this  life,  in  the  presence  of  this  earthly  saorifloe^ 
in  the  presence  of  this  accomplished  salvation,  it^  meet  that  we  should 
stand  uncovered,  aided  and  comforted  by  the  thought  that  compensa- 
tion is  full  and  complete. 

Mr.  Justice  Dodge,  on  behalf  of  the  court,  responded : 

During  the  last  thirty  years  of  the  history  of  this  court,  in  which 
period  the  crystallization  of  its  labors  has  filled  nearly  three  quarters 
of  the  entire  number  of  its  published  Reports,  among  the  Titans  of  the 
bar  whose  thought  and  logic  have  served  to  aid  and  guide  the  court  in 
its  efforts  to  establish  a  stable,  sound,  and  practical  system  of  law,  few 
men  have  stood  forth  more  sturdy,  forceful,  or  influential  than  John  T. 
Fish.  From  the  twenty-ninth  volume  of  those  Reports  to  the  one  hun- 
dred and  seventh  is  spread  the  imprint  of  his  vigorous  mentality  and 
advocacy,  and  his  name  appears  of  counsel  upon  the  record  of  many  of 
those  great  cases  which  are  landmarks  in  the  development  of  our  juria- 
prudenoe,— those  cases  which  serve  to  settle  important  and  funda- 
mental principles  of  law  in  their  application  to  concrete  instances,  and 
from  which  the  lawyer  and  the  court  start  as  from  firm  ground  to  think 
their  way  to  new  rules  and  new  applications,  adapted  to  other  oompli- 
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•cations  of  circumstances  which  human  ingenuity,  enterprise,  or  greed 
are  continually  presenting.  His  service  to  this  court  was  unconscious, 
almost  unintentional  His  motives  were  those  of  the  advocate,  not  the 
philosopher,— first  to  find  a  sound  underlying  principle  of  the  law,  from 
which  he  could  deduce  rules  which  would  protect  the  right  of  his  cli- 
•ent;  then,  by  that  force  and  that  logic  so  peculiarly  his,  to  convince 
the  court  of  the  soundness  of  the  principle  and  the  correctness  of  his 
deductiona  Amongst  the  forces  that  are  effective  and  useful  to  courts, 
none  is  greater  than  sincere  and  able  professional  partisanshipi  As  the 
antagonistic  centripetal  and  centrifugal  forces  serve  to  keep  the  spheres 
in  their  orderly  orbits,  so  the  conflicting  contentions  of  able  and  ardent 
advocates  serve  to  guide  courts  along  the  true  path  of  law  and  justice. 

In  this  field  of  usefulness  Mr.  Fish  was  eminent  Were  the  defeat 
of  his  client  attempted  by  a  plausible  and  attractive  fallacy,  fraught 
with  danger  in  its  ultimate  extension,  there  was  never  peril  that  such 
danger  would  not  be  brought  vividly  before  the  court  by  him,  or  such 
fallacy  be  stript  of  its  plausibility.  If  the  court  decided  against  him,  it 
must  do  BO  only  after  full  consideration  of  all  countervailing  arguments 
and  with  full  warning  of  any  i)eril  to  our  jurisprudence.  Such  service 
to  the  cause  of  right  and  justice,  though  it  be  rendered  only  incident- 
ally to  the  performance  of  private  duty,  promotes  the  cause  of  abstract 
justice.    To  quote  an  eloquent  period  from  Webster: 

"Justice,  Sir,  is  the  great  interest  of  man  on  earth.  It  is  the  liga- 
ment which  holds  civilized  beings  and  civilized  nations  together.  Wher- 
ever her  temple  stands,  and  so  long  as  it  is  duly  honored,  there  is  a 
foundation  for  social  security,  general  happiness,  and  the  improvement 
and  progress  of  our  race.  And  whoever  labors  on  this  edifice  with  use- 
fulness and  distinction,  whoever  clears  its  foundations,  strengthens  its 
pillars,  adorns  its  entablatures,  or  contributes  to  raise  its  august  dome 
still  higher  in  the  skies,  connects  himself,  in  name,  and  fame,  and  char- 
acter, with  that  which  is  and  must  be  as  durable  as  the  frame  of  human 
society." 

High  among  those  who  have  thus  served  their  fellowmen  must  ever 
stand  the  memory  of  Mr.  Fish. 

It  is  not  for  me  to  recite  in  detail  that  history  nor  those  qualities  com- 
memorated in  the  earnest  memorial  now  tendered  by  his  brethren  of  th^ 
bar  and  so  touchingly  and  eloquently  voioed  by  his  old-time  friend  and 
collaborator  who  is  the  bearer  of  that  memoriaL  Nor  may  I,  commis- 
sioned to  speak  only  for  the  court,  attempt  to  express  my  personal  obli- 
gation and  affection,  the  growth  of  many  years  of  personal  and  profes- 
sional intimacy,  nor  my  sense  of  bereavement  now  that  he  is  no  more. 
I  may,  however,  recognize  and  declare  that  in  the  course  of  the  strenu- 
ous and  unswerving  performance  of  his  duties  to  his  clients  he  won  to 
himself,  not  only  from  the  members  of  this  court,  but  from  his  antago- 
nists at  the  bar,  respect  for  his  fidelity  and  sincerity,  admiration  for  his 
ability  and  force,  and  withal  warm  personal  regard* 
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Street  raUwaya:  Negligence:  Infiiry  to  child  in  street:  Contributory  neg- 
ligence of  child  and  of  parents:  Court  and  jury:  Proscimate  cause: 
Speed  of  car:  Loss  of  services:  Evidence. 

1.  In  an  action  to  recover  for  loss  of  the  services  of  a  boy  less  than 
seven  years  old  who  was  run  over  and  injured  by  a  street  oar,  the 
questions  whether  the  boy  was  guilty  of  contributory  negligence 
and  whether  his  parents  were  negligent  in  permitting  him  to  be 
alone  upon  the  street  are  field,  upon  the  evidence,  to  have  been  for 
the  jury. 

^  The  excessiTe  and  negligent  speed  of  a  street  car  cannot  be  said  to 
have  been  the  proximate  cause  of  the  injury  to  a  boy  who  unex- 
pectedly ran  in  front  of  the  car,  if  the  motorman  had  no  reason  to 
expect  any  such  action  on  his  part  and  the  accident  would  have 
happened  in  the  same  way  had  the  car  been  going  at  a  normal  and 
reasonable  speed. 

db  The  evidence  in  this  case  is  held  to  show  that  the  boy  unexpectedly 
stepped  or  ran  in  front  of  the  car  when  it  was  only  a  few  feet 
distant,  and,  there  being  no  reason  to  say  that  the  motorman  could 
have  anticipated  such  action,  his  ftkilure  to  anticipate  it  cannot  be 
called  negligence^ 

4  In  an  action  by  a  parent  to  recover  for  loss  of  the  services  of  a  minor 
child,  evidence  as  to  the  parent's  pecuniary  condition,  the  amount 
of  his  property,  his  earnings,  and  the  size  of  his  family,  is  inadmi0> 
eibla 
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Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.     Reversed, 

This  is  an  action  by  a  father  to  recover  for  the  loss  of 
services  of  his  minor  son.  The  evidence  upon  the  trial 
showed  that  in  June,  1900,  the  defendant,  as  receiver  of  the 
Duluth  Street  Railway  Company,  was  operating  street  cars 
upon  street-railway  tracks  in  the  city  of  Superior,  Wiscon- 
sin ;  that  the  plaintiff's  son  Rex,  a  boy  about  six  years  nine 
months  of  age,  was  struck  by  one  of  the  defendant's  street- 
railway  cars  on  the  23d  of  June,  1900,  and  run  over  by  the 
car,  receiving  serious  injuries.  The  accident  happened  upon 
Tower  avenue,  which  street  runs  directly  north  and  south 
and  is  the  principal  business  street  in  the  city  of  Superior,  at 
a  point  about  150  feet  south  of  the  intersection  of  Tower  ave- 
nue with  an  east  and  west  street  called  Belknap  street. 
Tower  avenue  is  a  street  100  feet  in  width,  and  there  are 
two  street-railway  tracks  in  the  center  of  the  street.  The 
oar  in  question  had  stopped  previous  to  the  accident  for  the 
purpose  of  letting  off  passengers  at  the  south  side  of  Bel- 
knap street.  It  then  proceeded  south  for  about  150  feet,  at 
which  point  the  accident  happened.  The  time  of  the  acci- 
dent was  about  6  o'clock  p.  m.,  and  it  was  still  daylight. 
It  appears  from  the  evidence  that  the  boy  Rex,  with  some 
other  boys,  was  on  the  west  sidewalk  of  Tower  avenue,  when 
one  of  the  other  boys  threw  three  peanuts  into  the  street, 
saying,  "Come  on, kids;  I'll  throw  out  some  peanuts."  One 
of  the  peanuts  went  only  a  few  feet  into  the  street,  another 
went  onto  the  street-railway  tracks,  and  the  third  went 
nearly  to  the  east  side  of  the  roadway  of  the  street.  Rex 
and  two  other  boys  started  for  the  peanuts.  One  of  the 
other  boys  got  the  nearest  peanut,  and  Rex,  seeing  that  he 
could  not  get  that  one,  started  for  the  second,  and  got  it, 
and  was  about  to  go  for  the  third  one,  when  he  was  struck 
by  the  defendant's  car,  which  he  had  not  seen.  He  was 
carried  along  a  little  distance  on  the  fender  of  the  car,  but 
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rolled  oflf  the  fender  under  the  car,  which  passed  over  him 
and  inflicted  injuries.  The  claim  of  the  plaintiff  is  that 
the  boy  had  been  standing  upon  the  track,  eating  the  pea- 
nut, for  some  seconds,  and  that  the  motorman  was  guilty 
of  negligence  in  not  seeing  him  and  stopping  the  car  or 
giving  warning.  On  the  other  hand,  the  claim  of  the  de- 
fendant is  that  the  boy  darted  immediately  in  front  of  the 
oar,  so  that  it  could  not  be  stopped,  or  any  warning  given. 

There  was  a  general  verdict  for  the  plaintiff,  assessing  his 
damages  at  $1,160,  of  which  $800  was  compensation  for 
future  services.  The  jury  also  answered  a  special  question 
which  was  submitted  to  them  by  the  court  to  the  effect  that 
the  boy  was  not  guilty  of  any  want  of  ordinary  care  which 
•contributed  to  cause  the  accident.  Upon  a  motion  for  a  new 
trial  the  court  held  that  the  verdict  of  $800  for  future  serv- 
ices was  excessive,  and  granted  a  new  trial  unless  the  plaint- 
iff remitted  $500  from  the  verdict.  This  remission  was  made, 
and  judgment  entered  for  the  balance  of  the  verdict,  and  the 
defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Ro88y  Dwyer  <&  SUe^ 
and  oral  argument  by  W.  D.  Dwyer,  They  argued,  among 
other  things,  that  there  was  no  negligence  of  the  motorman 
proximately  causing  the  injury.  Oreenberg  v.  Third  Ave,  R. 
Co.  35  App.  Div.  619;  PUtcKer  v.  Sonmton  T.  Co,  185  Pa.  St. 
147;  Fwrik  v.  Electric  T.  Co.  176  Pa.  St.  559.  The  boy  was 
guilty  of  negligence  precluding  a  recovery.  Moen  v,  C,  cfe 
JSr.  W.  R.  Co.  38  Wis.  613,  628;  Strong  v.  Stevens  Point,  62 
Wis.  256,  264;  Morey  v.  Gloucester  St.  R.  Co.  171  Mass.  164; 
Weiss  V.  Me^opolitan  St.  R.  Go,  53  N.  T.  Supp.  449;  Wendell 
V.  N.  T.  O.  dk  H,  R.  R.  Go.  91  K  T.  421,  425;  O'Rourke  v. 
JVeiD  Orleans  City  ds  L,  R.  Go,  51  La.  Ann.  756;  DM  v,  G,y 
C.y  G.  dk  St.  L.  R.  Go.  21  Ind.  App.  571. 

For  the  respondent  there  was  a  brief  by  Heher  McHugh 
and  W.  P.  Gra/u)fordy  and  oral  argument  by  Mr.  McEugh. 
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WiNSLow,  J,  The  boy  who  was  run  over  by  the  defend- 
ant's street  car  in  this  case  was  a  little  less  than  seven  years  of 
age,  and  was  upon  the  public  street,  in  the  daytime,  alone, 
or  at  least  not  accompanied  by  either  his  parents  or  any 
custodian.  It  is  argued  that  the  trial  court  should  have 
taken  the  case  from  the  jury,  and  granted  a  nonsuit,  on  the 
ground  of  contributory  negligence  on  the  part  of  the  boy  or 
his  parents.  This  contention  cannot  be  sustained.  In  case 
of  an  accident  happening  to  a  child  of  such  tender  years,  it 
must  be  an  extreme  case  indeed  which  would  warrant  a 
court  in  granting  a  nonsuit  on  the  ground  of  the  child's 
negligence;  and  it  is  frequently  said  that  such  a  child  can- 
not be  held  guilty  of  contributory  negligence  as  a  matter 
of  law.  Johnaon  v.  0.  dk  N.  W.  B.  Co.  49  Wis.  529;  McVoy 
V.  Oakea^  91  Wis.  214.  Kor  can  it  be  said  that  the  parents 
are  guilty  of  negligence  as  matter  of  law  for  permitting 
such  a  child  to  be  alone  upon  the  street.  Both  of  these 
questions  were  properly  for  the  jury  upon  the  evidence. 
Johnaon  v.  C.  <b  N.  W.  B.  Co.^  s^ipra. 

But  the  question  whether  the  evidence  showed  any  negli- 
gence on  the  part  of  the  motorman  which  was  the  proximate 
cause  of  the  injury  is  a  more  difficult  one.  The  negligence 
claimed  is  that  the  car  was  running  at  excessive  speed,  that 
no  signals  were  given,  and  thus  that  the  boy  was  run  down 
when  the  evidence  tended  to  show  that  he  had  been  on  the 
track  a  sufficient  time  within  which  signals  could  have  been 
given  or  the  car  stopped  before  reaching  him.  There  is  no 
dispute  but  that  the  accident  happened  in  the  middle  of  a 
block,  at  a  place  where  people  were  not  expected  to  cross 
the  street;  and  it  is  admitted  that  the  street  car,  at  the  time 
of  the  accident,  had  only  proceeded  about  150  feet  from  a 
full  stop.  One  of  the  plaintiff's  witnesses  testifies  that  in 
his  judgment  the  car  was  going  at  the  rate  of  twenty-five 
miles  an  hour  when  it  was  still  about  sixty  feet  from  the 
boy,  or  at  a  point  about  ninety  feet  from  the  starting  point. 
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There  is  no  other  testimony,  however,  which  corroborates 
this  estimate,  and  the  testimony  of  the  remaining  witnesses 
on  the  subject  is  that  the  speed  did  not  exceed  six  or  eight 
miles  an  hour.  The  inherent  improbability,  and  almost  im- 
possibility, of  attaining  such  a  speed  in  such  a  short  distance 
is  patent,  and  is  supplemented  by  considerable  testimony  of 
experts  thatlt  would  be  absolutely  impossible  with  the  motor 
in  use  upon  the  oar  to  attain  a  speed  of  twenty-five  miles  an 
hour  within  that  distance,  or  within  any  distance  less  than 
two  or  three  blocks.  Assuming,  however,  that  there  was 
suflBcient  testimony  to  go  to  the  jury  upon  the  subject  of 
excessive  and  negligent  speed,  it  is  very  evident  that,  unless 
such  negligent  speed  was  the  proximate  cause  of  the  injury, 
there  can  be  no  recovery  on  this  ground.  Pletcher  v,  Soranr 
tan  T,  Co.  185  Pa.  St.  147.  If  the  boy  ran  unexpectedly  in 
front  of  the  car,  and  the  motorman  had  no  reason  to  expect 
any  such  action  on  his  part,  and  the  accident  wonld  have 
happened  in  the  same  way  had  the  car  been  going  at  a  nor* 
mal  and  reasonable  speed,  then  it  cannot  be  said  that  the 
speed  was  the  proximate  cause  of  the  injury.  The  accident, 
in  that  event,  was  caused  by  the  sudden  and  unexpected 
movement  of  the  boy,  and  not  by  the  negligence  of  the  motor- 
man.    Funk  V.  JEleci/rio  Traction  Co.  175  Pa.  St.  559. 

Careful  examination  of  all  of  the  evidence  of  the  eyewit- 
nesses of  the  accident,  including  that  of  the  boy  himself, 
convinces  us  that  it  was  practically  undisputed  in  the  case 
that  the  boy  unexpectedly  stepped  or  ran  in  front  of  the 
car  when  only  a  few  feet  distant,  and  when  it  could  not 
have  been  stopped,  nor  effective  warning  given,  before  it  ran 
over  him,  whatever  its  speed.  It  is  true  that  the  boy  him- 
self testified  that  he  ran  into  the  middle  of  the  track,  and 
got  the  peanut,  and  was  standing  still,  eating  it,  and  had 
been  so  standing  for  a  few  minutes  when  he  was  struck  by 
the  car;  but  this  evidence  is  not  only  impossible  nnder  the 
admitted  facts,  but  is  at  variance  with  the  testimony  of  all 
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the  other  witnesses  who  saw  the  accident,  and  is  also  de- 
nied by  the  boy  himself.  During  his  cross-examination  he 
said  that  it  took  him  about  a  second  to  get  the  first  peanut, 
which  he  picked  up  between  or  on  the  tracks;  that,  if  the 
car  had  not  struck  him,  it  would  have  been  about  a  second 
more  when  he  got  the  other  one;  that  the  moment  he  got 
the  first  one  he  was  going  to  get  the  other  one,*  and  the  car 
struck  him  while  he  was  in  the  act  of  moving;  that  he  knew 
what  a  second  was;  that  the  clock  ticks  about  once  a  sec- 
ond, and  it  took  him  just  about  that  long  to  go  from  the 
curbstone  to  the  first  track,  and  would  have  taken  him 
about  two  seconds  to  get  the  other  one  if  the  car  had  not 
hit  him.  This  was  repeated  in  substance  two  or  three  times. 
The  boy  who  threw  the  peanuts,  who  was  ten  years  of  age, 
testified  that  Rex  had  gone  across  the  west  track,  and  stood 
between  the  tracks;  that  some  boys  hollered  at  him,  and  he 
jumped  right  in  front  of  the  car,  and  it  struck  him.  Dr. 
Sarazin,  who  was  standing  on  the  sidewalk,  and  saw  the 
peanuts  thrown,  and  the  boys  start  after  them,  did  not  keep 
his  eye  upon  them,  but  saw  Rex  on  the  track,  looking 
east,  when  the  car  was  about  ten  feet  from  him,  and  at  once 
shouted  to  the  motorman.  A  young  man  eighteen  years  of 
age,  who  saw  the  accident  from  the  sidewalk  on  the  east 
side  of  the  street,  testified  that  he  heard  somebody  yell,  and 
looked,  and  saw  the  boy  jump  right  in  front  of  the  car; 
that  he  ran  from  the  east  right  in  front  of  the  car,  and  was 
knocked  down.  The  motorman  testified  that  when  he  started 
from  Belknap  street  no  one  was  on  the  track;  that  he  saw 
some  boys  playing  on  the  west  side  of  the  street  about  the 
curbstone;  that  all  of  a  sudden  they  scattered,  and  were 
grabbing  after  something ;  that  one  chased  another,  and  came 
to  within  three  or  four  feet  of  the  track  and  stopped,  and 
one  stooped  to  pick  up  something,  and  then  jumped  out  in 
the  middle  of  the  track  in  front  of  the  fender;  that  he  (the 
motorman)  was  about  eight  feet  from  the  boy  when  he 
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stooped  to  pick  up  something,  and  that  he  then  had  thrown 
ofif  the  power  and  hollered  at  the  boy,  and  was  reaching 
for  the  reverse,  and  in  that  time  the  boy  jumped  in  front  of 
the  car.  The  only  other  witness  of  the  accidcfnt  who  testi- 
fied was  a  man  who  sat  on  the  curbstone  at  the  southwest 
comer  of  Tower  avenue  and  Belknap  street,  who  testified 
that  as  he  sat  there  he  saw  three  boys  start  to  run  across 
the  track;  that  the  street  car  passed  going  south  very  rapidly, 
and  that  almost  instantly  as  the  car  passed  he  saw  two  boys 
cross  on  the  other  side  of  the  track;  that  the  third  boy  was 
under  the  car;  that  he  did  not  see  him  hit,  and  did  not 
know  which  way  he  was  looking,  nor  how  he  got  struck; 
that  it  was  all  done  very  quickly, —  in  a  second  or  two. 

As  will  be  seen,  there  is  nothing  in  all  this  evidence  ex- 
cept the  palpably  impossible  statement  of  the  boy  himself,. 
which  he  afterwards  contradicted,  which  brings  the  boy 
upon  the  track  more  than  ten  feet  in  front  of  the  car.  The 
conclusion  that  he  stepped*  or  ran  in  front  of  the  car  when 
only  a  few  feet  distant  is  irresistible;  in  fact,  the  evidence 
will  sustain  no  other.  The  testimony  is  unanimous  that  the 
car  could  not  be  stopped  within  this  distance,  whether  it 
was  going  twenty-five  miles  an  hour  or  six  miles  an  hour. 
The  most  of  the  witnesses  who  testify  on  the  subject  say 
that  a  car  going  eight  miles  an  hour  could  not  be  stopped 
short  of  about  sixty  feet.  It  is  true  one  witness  says  that  an 
emergency  stop  could  be  made  inside  of  fifteen  feet,  but  he 
afterwards  says  that  this  fifteen  feet  would  be  after  the 
power  is  actually  applied  on  reversal,  and  that  it  would 
take  about  thirty  seconds  before  the  power  got  hold  of  the 
car. 

So  the  case  presented  is  one  of  the  sudden  and  unexpected 
action  of  the  boy  in  running  in  front  of  the  car.  We  see 
no  reason  to  say  that  the  raotorman  could  reasonably  an- 
ticipate such  action  on  the  part  of  the  boy,  and  hence  his 
failure  to  anticipate  it  cannot  be  called  negligence.  .£5w^ 
wood  V.  Za  Crosse  City  B.  Co.  94  Wis.  163. 
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A  minor  error  was  committed  on  the  trial  affecting  the 
measure  of  damages.  The  plaintiff  was  allowed  to  testify 
as  to  his  pecuniary  condition,  the  amount  of  his  property, 
his  earnings,  and  the  size  of  his  family.  This  was  error  in 
an  action  for  loss  of  services,  under  the  ruling  of  this  court 
in  the  case  of  Rooney  v.  Milwaukee  C.  Co.  65  Wis.  397. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

Oassoday,  0.  J.,  took  no  part 
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Thb  State  ex  bbl.  Atkinson,  Eespondent,  vs.  McDonald, 

Appellant. 

October  Xf  —  October  SO,  1900. 

Title  to  office:  Trial  by  jury:  EligibUity:  Residence:  Evidence:  Natural' 
ization  proceedings:  Admissions:  Res  ad  judicata. 

On  November  18, 1898,  appellant  became  a  citizen  of  the  United  States 
by  the  judgment  of  a  district  court  of  the  state  of  Minnesota  ren- 
dered on  evidence  as  to  his  residence  in  that  state  to  the  effect  that 
he  had  resided  there  continuously  for  the  year  immediately  pre- 
ceding his  application;  and  in  September,  1899,  pursuant  to  an  ap- 
pointment to  the  office  of  lumber  inspector  of  the  Thirteenth  dis- 
trict of  Wisconsin,  then  held  by  the  relator,  he  formally  qualified 
therefor,  and  thereupon  demanded  possession  of  the  books  and 
papers  of  the  office,  which  demand  was  complied  with,  the  relator 
supposing  appellant  to  be  eligible  to  the  offioa  Thereafter  the  re- 
lator was  informed  that  appellant  was  not  an  elector  of  the  state 
of  Wisconsin,  and  thereupon  he  commenced  this  action  to  regain 
possession  of  the  office  upon  the  ground  that  he  was  entitled 
thereto  till  a  person  should  be  appointed  and  should  qualify  who 
was  eligible  to  the  position.  The  cause  was  tried  by  the  court  with 
a  jury.  The  record  of  the  proceedings  of  the  Minnesota  court  was 
received  in  evidence  against  a  general  objection,  and  was  held 
oonolusive  upon  appellant  on  the  question  of  his  eligibility  to  the 
offioa    Held: 
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"L  Pnxseedings  to  try  the  title  to  an  office  constitute  a  civil  ac- 
tion in  which  controverted  questions  of  fact  are  triable  by  a  jury 
as  a  matter  of  right 

2l  The  reoord  of  the  naturalization  proceedings  was  properly  re- 
ceived in  evidence,  (a)  as  an  admission  against  interest,  (b)  as  a 
former  adjudication  as  to  a  material  fact,  hence  binding  upon  the 
appellant 

3.  The  naturalization  proceedings  were  in  effect  an  at^tion  in  rem 
and  the  result  binding  upon  the  world  not  only  as  to  the  ultimate 
fact  established  but  the  facts  upon  which  such  result  was  based. 

4.  It  api)earing  conclusively  that  the  adjudication  of  citizenship 
by  the  Minnesota  court,  as  to  residence  in  the  state  of  Minnesota, 
was  based  wholly  on  proof  of  a  year's  residence  there  immediately 
preceding  the  making  of  the  application  for  citizenship^  the  truth 
thereof  was  vital  to  the  conclusion  reached,  and  the  decision  on 
that  point  necessarily  became  a  part  of  the  judgment  and  is  as 
binding  upon  appellant  as  the  judgment  itself,  regardless  of  whether 
the  federal  statute  calls  for  the  particular  year's  residence  covered 
by  the  proof  or  not 

6.  The  conclusiveness  of  the  judgment  of  the  Minnesota  court  is 
ruled  by  the  doctrine  regarding  judgments  in  rem  and  the  rule 
that  the  res  atHjudicata,  as  to  a  final  judicial  determination,  extends 
to  every  proposition  assumed  or  decided  by  the  court  upon  which 
the  final  conclusion  is  based. 

[Syllabus  by  Mabshall^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinjb,  Circuit  Judge.    Affirmed, 

Action  to  try  the  title  to  the  office  of  lumber  inspector  for 
the  Thirteenth  district  of  the  state  of  Wisconsin.  The  com- 
plaint is  to  the  following  effect:  The  relator  was  appointed 
lumber  inspector  for  said  district  in  April,  1897.  He  imme- 
diately qualified  for  the  position  according  to  law,  entered 
upon  the  performance  of  its  duties,  and  thereafter  continued 
in  such  performance  till  interrupted  by  the  circumstances 
hereafter  stated.  In  September,  1899,  defendant  was  ap- 
pointed relator's  successor,  and,  having  gone  through  with 
the  form  of  qualifying  for  the  office,  demanded  the  books 
and  papers  appertaining  thereto,  whereupon  the  relator  sur- 
rendered the  same,  supposing  defendant  was  eligible  for  the 
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position.  Thereafter  the  relator  learned,  as  the  fact  was^ 
that  defendant  was  not  an  elector  of  the  state  of  Wisconsin 
when  he  received  his  appointment  and  took  possession  of  the 
office,  but  was  an  elector  of  the  state  of  Minnesota.  There- 
upon the  relator  demanded  of  defendant  a  surrender  of  the 
possession  of  the  office  and  of  the  books  and  papers  belong- 
ing thereto,  which  demand  was  refused. 

Defendant  answered,  joining  issue  with  the  allegations  to 
the  effect  that  he  was  not  eligible  to  the  office  of  lumber  in- 
spector. 

The  cause  was  tried  before  a  jury.  Plaintiff  introduced 
in  evidence  a  duly  authenticated  record  of  proceedings  in 
the  district  court  for  the  Eleventh  judicial  district  of  the 
state  of  Minnesota,  had  November  18,  1898,  admitting  de- 
fendant to  United  States  citizenship.  Such  record  is  to  the 
effect  that  defendant  applied  for  admission  to  United  States 
citizenship,  and  that  the  application  was  granted  on  his  affi- 
davit, corroborated  by  the  affidavits  of  two  other  persons, 
that  for  five  years  prior  to  the  application  defendant  had 
resided  in  the  United  States,  and  that,  during  the  year  im- 
mediately preceding  such  application,  he  had  resided  con- 
tinuously in  the  state  of  Minnesota. 

Defendant  testified,  in  substance,  that  he  came  to  the 
United  States  to  reside  permanently  when  he  was  about 
twenty-one  years  of  age;  that  he  resided  first  in  Michigan, 
then  in  Minnesota,  then  in  Wisconsin;  that  ho  was  a  deputy 
under  the  surveyor  general  for  the  Fifth  district  of  Minnesota 
in  the  winter  of  1897-98,  and  voted  in  Minnesota  once  while 
a  resident  there;  that  he  came  to  the  city  of  Superior  in  the 
early  part  of  1898  and  made  his  home  at  the  Northern  Hotel; 
that  all  of  his  personal  belongings  were  kept  there  and  that 
it  was  his  home  till  shortly  after  the  commencement  of  this 
action,  when  he  removed  to  the  Wemyss  Block  in  said  city; 
that  he  was  away  from  Superior  occasionally,  including  a 
two-months  visit  in  the  East,  but  that  his  home  remained  as 
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stated ;  that  his  absences  were  temporary  and  with  the  in- 
tention  of  returning;  that  he  was  an  unmarried  man;  that 
be  came  to  Superior  and  remained  as  stated,  with  the  inten- 
tion of  making  that  his  home,  and  that  such  intention  has 
not  changed;  that  he  did  not  read  the  afSdavits  used  on  hia 
application  for  citizenship,  did  not  know  what  they  con- 
tained, and  that  they  were  not  true;  that  he  made  his  dec- 
laration of  intention  to  become  a  citizen  of  the  United  States 
in  1893;  that  he  looted  at  the  state  election  in  1898  and  at 
the  preceding  municipal  election;  that  his  intention  has  been, 
at  all  times  since  the  spring  of  1898,  to  reside  in  Wisconsin. 
On  the  subject  of  actual  residence  in  Wisconsin  defendant 
was  corroborated  by  several  witnesses. 

At  the  close  of  the  evidence  both  sides  moved  the  court 
for  the  direction  of  a  verdict.  Plaintiff's  motion  was  granted 
and  defendant  duly  excepted.  Thereafter  defendant  moved 
the  court  to  set  aside  the  verdict  and  grant  a  new  trial,  which 
was  denied,  due  exception  being  taken  to  the  ruling.  Judg- 
ment was  rendered  against  defendant,  and  he  appealed. 

For  the  appellant  there  was  a  brief  by  Eoss^  Dwyer  <b 
Hile^  and  oral  argument  by  W.  D.  Dwyer. 

Victor  Lirdey^  for  the  respondent. 

Mabshall,  J.  It  is  evident  that  the  verdict  was  directed 
in  plaintiiFs  favor  either  on  the  theory  that  the  record  of 
defendant's  application  for  citizenship  was  conclusive  against 
him  as  to  his  place  of  residence  during  the  time  covered  by 
such  record,  or  that  the  verdict  of  the  jury,  in  any  event, 
would  be  only  advisory  to  the  court.  Both  theories  are 
contended  for  in  support  of  the  judgment. 

This  is  a  civil  action  under  sec.  3463,  Stats.  1898,  and 
governed  thereby  and  by  the  established  principles  respect- 
ing such  actions.  We  need  not  discuss  the  question  of 
whether,  in  qtt^  wa/irranto  proceediijgs  at  common  law,  con- 
tested questions  of  fact  were  triable  by  a  jury  as  a  matter 
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of  right,  or  whether  the  authorities  are  uniform  as  regards 
such  being  a  matter  of  right  under  the  reformed  procedure 
in  Code  states  where  there  is  no  express  constitutional  or 
statutory  regulation  of  the  subject.  There  is  some  conflict 
of  decisions  in  regard  to  the  matter.  17  Ency.  of  PL  &  Pr. 
479.  It  is  said  that  it  appears  to  be  the  general  practice 
to  submit  all  issues  of  fact,  in  informations  in  the  nature 
of  quo  warranto^  to  a  jury,  and  to  proceed  in  the  trial  of 
such  actions  according  to  the  course  of  the  common  law. 
In  states  where  a  civil  action  has  been  substituted  for  the 
common-law  proceeding  to  try  title  to  an  oflBce,  it  is  deemed 
to  be  a  legal  action  and  within  the  constitutional  guaranty 
of  the  right  to  trial  by  jury.  In  People  ex  rd.  White  v.  Does- 
burffj  16  Mich.  133,  it  is  said  that  the  court  has  no  right  to 
deprive  a  party  of  his  right  to  trial  by  jury  where  there  is 
an  issue  of  fact  in  qito  warranto.  In  People  v.  A.  dk  S,  R.  Co. 
57  N.  Y.  161,  the  subject  received  careful  consideration,  and 
it  was  held  that  an  action  in  the  nature  of  qvro  warranto  is 
one  of  strict  legal  cognizance  and  hence  that  the  parties 
have  a  constitutional  right  to  have  all  issues  of  fact  tried  by 
a  jury.  The  right  of  trial  by  jury  is  clearly  recognized  by 
our  statutes.  Sec.  3464  provides  that,  "  Actions  of  qv^  war- 
ranto  and  scire  facias  shall  be  tried  at  special  as  well  as  at 
general  terms  of  the  circuit  court,  and  the  court  shall  have 
the  power  to  summon  a  jury  for  the  purpose  and  prescribe 
the  manner  of  summoning  the  same."  It  is  evident  that 
the  clause  in  regard  to  summoning  a  jury  was  added  to  the 
statute  because  of  a  preceding  clause  in  regard  to  the  trial 
of  such  actions  at  special  terms  where  the  statutes  do  not 
provide  generally  for  the  summoning  of  jurors.  In  an 
action  of  this  kind  commenced  here,  it  has  been  clearly 
indicated  that  the  right  of  trial  by  jury  is  absolute,  and 
that  the  action  should  not  be  delayed  because  of  the  neces- 
sity for  a  jury  trial  of  the  issue  of  fact,  by  sending  the- 
cause  to  a  circuit  court,  but  that  a  jury  should  be  called  in 
this  court.    State  ex  rel.  Atffy  Gen.  v.  Messmore^  14  Wis.  115. 
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There  is  little  room  for  controversy  on  tUfe  subject  of 
whether  issues  of  fact  in  actions  of  gruo  warranto  are  triable 
as  a  matter  of  right  by  a  jury.  They  are  clearly  legal  ac- 
tions under  the  Code,  to  be  tried  the  same  as  any  other  such 
action,  except,  on  account  of  the  importance  of  a  speedy  de- 
termination of  the  controversy,  they  are  triable  at  a  special 
as  well  as  at  general  terms,  and  jurors  may  be  summoned  for 
that  purpose  when  necessary. 

The  record  of  the  proceedings  in  the  Minnesota  court  was 
admissible  in  evidence,  first,  upon  the  general  principle  that 
self^isserving  admissions  may  be  shown  against  the  party 
making  them,  where  the  subject  thereof  is  in  controversy; 
second,  by  the  rule  that  a  judgment  is  binding  upon  parties 
and  privies  as  to  the  final  result  pronounced  and  the  facts 
established  or  assumed  upon  which  it  is  based. 

If  the  evidence  were  admissible  only  on  the  first  ground 
stated,  the  court  was  not  justified  in  taking  the  case  from 
the  jury,  but  if  it  was  admissible  on  the  second  ground  — 
and  we  hold  that  it  was — the  evidence  was  conclusive  of 
the  fact  in  issue,  and  the  direction  of  the  verdict  was  proper. 

There  are  many  cases  where  persons  do  not  appear  of 
record  by  name  and  cannot  be  heard  directly  in  the  action, 
yet  are  deemed  parties  by  representation  and  are  bound  by 
the  judgment  as  effectually  as  those  who  stand  in  court  to 
represent  them.  In  such  cases  all  such  parties  are  deemed 
to  be  in  privity  with  those  who  actually  appear  of  record. 
A  judgment  against  a  corporation  is  conclusive  against  its 
stockholders  in  an  action  to  enforce  their  statutory  liability 
to  creditors.  A  person  suing  as  a  taxpayer,  in  behalf  of 
himself  and  all  persons  similarly  situated,  stands  for  all 
such  taxpayers,  so  that  a  judgment  rendered  in  the  action 
is  binding  on  every  taxpayer  in  the  municipality.  A  judg- 
ment against  a  municipality  is  binding  on  all  its  taxpayers 
in  a  proceeding  to  collect  a  tax  to  satisfy  the  judgment. 
Each  taxpayer  is  considered  as  a  participant  in  the  litiga- 
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tion  closed  Ifyr  the  jadgraent,  so  that  he  can  neither  impeach 
the  judgment  collaterally  nor  relitigate  any  of  the  questions 
decided  upon  which  the  judgment  was  based.  Clark  v, 
Wolf^  29  Iowa,  197;  State  ex  rd.  Wilson  v.  Rameyy  74  Mo. 
229;  Harmon  v.  Auditor  of  Public  Accounts^  123  111.  122. 
A  judgment  against  a  trustee  is  binding  on  his  cestui  que 
trust  So  is  an  adjudication  by  a  county  court,  as  to  a 
guardian's  or  administrator's  account,  binding  on  all  inter 
ested,  including  the  bondsmen.  A  judgment  declaring  a 
person  insane  and  placing  him  under  guardianship  is  con- 
•clusive  as  to  such  person's  mental  status  and  competency 
to  do  business.  Many  more  examples  might  be  given.  Such 
actions  are  regarded  as  actions  in  rem.  While  a  judgment 
in  an  action  in  per8onam\A  binding  only  on  the  parties  of 
record  and  those  claiming  under  them,  a  judgment  in  rem 
renders  the  subject  on  which  it  operates  "  what  it  declares 
it  to  be"  and  is  consequently  binding  upon  the  world. 
Every  person  is  supposed  to  be  concerned  in  such  an  adju- 
dication and  to  be  constructively  before  the  court.  Snch 
actions,  of  course,  should  not  be  confused  with  those  which 
concern  property,  yet  only  involve  personal  rights  in  regard 
thereto  —  rights  in  which  the  public  generally  are  not  in- 
terested—  such  as  actions  to  enforce  liens  and  to  reach 
property  by  attachment  and  subject  it  to  payment  of  the 
plaintiff's  claim.  Many  examples  might  be  given  where  the 
res  involved,  which  classified  the  action  as  one  i/n  rem^  was 
the  legal  status  of  the  person,  as,  for  example,  the  legal  set- 
tlement as  regards  right  of  public  support  Cabot  v,  Washr 
ington^  41  Vt  168.  The  condition  as  regards  whether  mar- 
ried or  single.  Eood  v.  Hood^  110  Mass.  463;  Smiik  t?. 
Smith,  13  Gray,  209;  Pennoyer  v.  Neff,  96  U.  S.  714. 

The  rule  of  res  adjudicata  is  as  broad,  where  status  is  the 
subject  upon  which  the  judgment  acts,  in  that  it  is  binding 
on  the  whole  world,  as  it  is  inter  partes  where  mere  personal 
rights  are  the  subject  of  the  litigation.    That  is  well  illu£h 
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trated  in  Pittsford  v.  Chittend^n^  58  Vt.  49,  where  it  was 
held  that  a  judgment  determining  the  settlement  of  an  ille- 
gitimate child  was  conclusive  in  a  subsequent  action  in- 
volving the  settlement  of  the  mother,  because  that  was  an 
essential  fact  in  the  first  proceeding.  '  Whatever  has  been 
necessarily  decided,'  said  the  court  in  substance, '  in  reach- 
ing the  final  result,  must  stand  unimpeached.  The  control- 
ling facts  upon  which  the  former  adjudication  was  rested, 
though  not  directly  in  issue,  cannot  be  reviewed  collaterally. 
They  are  to  be  deemed  material  to  the  judgment  and  con* 
clusively  settled  by  it.' 

Judgments  of  naturalization  are  governed  by  the  same 
rules.  They  fix  the  status  of  the  naturalized  person  irrevo- 
cably, and  necessarily  include  all  the  facts  upon  which  they 
are  based.  Black,  Judgments,  §  804;  8t<ite  ex  rel.  KicJclyuah 
V.  H<Bflinger^  85  Wis.  393;  Spratt  v,  Spratt,  4  Pet.  393;  Mo- 
Carthy  v.  Marshy  6  N.  T.  263.  In  such  a  proceeding  every 
person  is  regarded  as  a  party  actually  or  constructively. 
It  is  no  answer  to  the  rule  as  applied  to  this  case  to  say  that 
the  judgment  naturalizing  appellant  is  not  conclusive  as  to 
his  having  resided  in  the  state  of  Minnesota  for  the  year 
preceding  his  application,  because  that  particular  year's  resi- 
dence was  not  essential  to  the  judgment;  that  any  year 
within  the  five  years  of  residence  required  within  the  United 
States  is  suflBicient.  Whether  the  suggestion  that  the  one 
year's  residence  within  the  state  is  not  required  to  be  the 
year  immediately  preceding  the  application  for  citizenship 
is  a  correct  construction  of  the  federal  statute,  need  not  be 
decided  in  this  case.  It  is  suflScient  that  the  record  shows 
that  the  court  pronounced  judgment  upon  evidence  estab- 
lishing one  year's  residence  within  the  state  of  Minnesota 
immediately  preceding  the  application.  The  truth  of  that 
evidence  was  the  turning  point  in  passing  upon  appellant's 
application.  It  was  therefore  material  regardless  of  whether 
the  particular  year's  residence  covered  by  the  proof  was  es- 
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sential  or  not.  The  point  falls  squarely  within  the  rule  that 
every  proposition  assumed  or  decided  by  the  court  leading 
up  to  the  final  conclusion  and  upon  which  such  conclusion  is 
based,  is  as  effectually  passed  upon  as  the  ultimate  question 
which  is  finally  solved.  Bravm  v.  O.  cfe  JV.  W.  R.  Co.  102 
Wis.  137 ;  State  v.  National  A.  Soo.  108  Wis.  208 ;  School  Trust- 
ees V.  StockeTj  42  N.  J.  Law,  115. 

It  follows  that  the  ruling  of  the  trial  court,  that  the  Min- 
nesota court,  in  the  application  for  citizenship,  adjudged 
that  the  applicant  was  a  resident  of  that  state  on  November 
18,  1898,  and  that  such  judgment  is  conclusive  of  the  same 
question  in  this  action,  is  correct.  That  being  the  case,  ob- 
viously appellant  was  not  eligible  to  the  office  of  lumber  in- 
spector when  he  received  the  appointment  thereto  or  when 
he  entered  upon  the  duties  thereof,  and  respondent  was  en- 
titled to  hold  the  office  when  this  action  was  commenced 
and  when  it  went  to  judgment.  The  verdict  was  properly 
directed. 

jBy  the  Court. —  The  judgment  is  affirmed. 


fioi        16|      Thb  State  bx  bel.  Tatlob,  Appellant,  vs.  The  Crrr  of 
111      'ses  SuPBBioB  and  another.  Respondents. 


October  IB—  October  SO,  1900. 

Municipal  corporations:  Streets:  Change  of  grade:  Determining  dam' 
ages:  Laches  of  owner:  Mandamua 

1.  Sea  113  of  the  city  charter  of  Superior  (oh.  124,  Laws  of  1891)  author- 
izes the  board  of  publio  works  to  ohange  the  established  grade  of 
any  street,  but  provides  that  the  owner  of  abutting  property  may 
recover  his  damages  in  the  manner  set  forth  in  the  charter.  Sec. 
119  provides  that  before  any  established  grade  shall  be  changed  the 
board  shaU  determine  the  damages  and  benefits  which  will  accrue 
to  each  parcel  of  real  estate.  Proceedings  for  the  construction  of 
a  viaduct  changing  the  established  grade  in  front  of  the  relator's 
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premises  were  instituted  in  July*  1899,  and  the  work  was  done 
shortly  thereafter,  without  any  action  being  taken  to  determine 
his  damaga  He  was  fully  cognizant  of  what  was  being  done,  but 
made  no  protest  and  no  demand  to  have  the  damages  determined 
until  in  March,  1900,  several  months  after  the  viaduct  had  been 
completed  and  opened  for  travel  Held  that,  because  of  his  laches, 
it  was  proper  to  refuse  to  compel  the  city  authorities  by  mandamua 
to  proceed  to  determine  the  damages. 
8L  The  right  to  damages  in  such  case  being  entirely  statutory,  and  the 
charter  providing  a  way  in  which  they  shall  be  ascertained,  qtusre 
whether  such  remedy  is  not  exclusiv& 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Chai6lb8  Smith,  Judge.     Affirmed. 

The  relator  filed  his  petition  for  an  alternative  writ  of 
mcmdamus  against  the  city  of  Superior  and  its  board  of 
public  works,  from  which  we  glean  the  following: 

Eelator  is  the  owner  of  certain  real  estate  in  said  cit}^  on 
the  corner  of  Elmira  avenue  and  North  Twenty  First  street. 
The  grade  of  such  last-named  street  had  been  permanently 
established  in  August,  1889,  by  the  proper  city  authorities, 
and  in  the  year  1892  it  was  graded  and  paved  in  front  of  his 
lots  according  to  the  grade  so  established.  In  the  summer 
of  1899  the  council  of  the  city  changed  such  grade,  and  au- 
thorized the  construction  of  a  viaduct  in  front  of  his  lots, 
without  having  taken  any  proceeding  to  determine  the  dam- 
age to  such  property  by  reason  thereof,  against  his  consent, 
and  without  paying  any  compensation  therefor.  By  reason 
of  such  change,  access  to  the  buildings  on  said  lot  is  almost 
impossible,  and  the  property  has  become  greatly  damaged. 
In  March,  1900,  relator  demanded  that  the  board  and  city 
council  should  proceed  to  ascertain  such  damage  as  prescribed 
by  the  charter,  which  demand  was  refused. 

On  June  25, 1900,  an  alternative  writ  was  issued.    To  this 

the  defendants  made  return,  admitting  the  material  facts 

stated  in  the  petition,  and  stating  that  the  approaches  to  said 

viaduct  were  built  by  authority  of  the  common  council ;  that 
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bids  were  advertised  for  on  July  25, 1899,  and  shortly  there- 
after the  job  was  let  and  the  work  done  according  to  the 
new  grade,  but  that  no  part  of  the  cost  was  to  be  charged 
to  adjoining  property,  but  was  to  be  paid  for  out  of  the  gen- 
eral fuQd  of  the  city.  The  return  further  sets  out  that  the 
relator  had  knowledge  that  said  viaduct  and  the  approach 
thereto  were  to  be  built,  and  were  built,  without  any  deter- 
mination of  the  benefits  and  damages  having  been  made, 
and  that  he  made  no  protest  or  request  to  the  board  of  public 
works  to  act  until  after  the  wo^k  had  been  wholly  completed 
and  the  street  opened  for  travel.  It  is  also  alleged  that  he 
had  an  adequate  remedy  at  law,  if  such  change  of  grade  was 
unlawfully  made. 

The  relator  demurred  to  the  return  as  not  stating  facts 
sufficient  to  justify  a  disobedience  of  the  alternative  writ. 
The  demurrer  was  overruled,  and  judgment  dismissing  the 
writ,  with  costs,  was  entered.    The  relator  brings  this  appeal. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
J,  Be  La  Motte  and  T.  M.  Thorson.  To  the  point  that  m(m- 
darnvs  was  the  proper  remedy,  they  cited  McOvUough  v. 
BrooUyn,  23  Wend.  468;  State  ex  rel.  Van  Vliet  v.  Wilson^ 
17  Wis.  694;  State  ex  rd.  Ahrens  v.  Fiedler ^  43  N.  J.  Law, 
400;  Kraft  v.  Madison,  98  Wis.  256;  Apga/r  v.  School  Dist 
84  K  J.  Law,  308;  Sharp  v.  Mauston^  92  Wis.  632. 

For  the  respondents  there  was  a  brief  signed  by  Archie 
McKay  and  Geo.  B,  HudnaR^  and  oral  argument  by  Mr. 
McKay, 

Bardeen,  J.  Sec.  113,  ch.  124,  Laws  of  1891,  gives  the 
board  of  public  works,  subject  to  review  by  the  common 
council,  authority  to  establish  the  grades  of  all  streets  of 
the  city  of  Superior,,  and  to  change  and  re-establish  the  same 
as  it  may  deem  expedient,  "  provided  that  whenever  it  shall 
change  or  alter  the  permanently  established  grade  of  any 
street,  any  person  sustaining  damages  to  his  property  abut- 
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ting  on  such  street  by  such  change  or  alteration  of  grade 
shall  have  a  right  to  recover  such  damages  in  the  manner 
set  forth  in  this  chapter."  This  is  followed  by  provisions 
fixing  the  duty  of  the  board,  and  prescribing  the  manner  in 
which  it  shall  proceed  in  the  case  of  the  alteration  of  grades, 
and,  among  other  things,  that  there  shall  be  a  determina- 
tion of  the  damages  and  benefits  which  will  accrue  to  each 
parcel  of  real  estate  by  such  change  or  alteration  of  grade. 

It  is  admitted  that  no  action  has  been  taken,  either  by 
the  board  or  common  council,  to  determine  the  relator's 
damage  or  to  comply  with  the  charter  provisions.  It  is  as- 
sumed by  defendants  that,  because  the  city  decided  to  pay 
the  expense  of  such  change  in  grade  out  of  the  general  fund 
of  the  city,  no  action  by  the  board  to  determine  the  dam- 
age to  abutting  lands  was  necessary;  the  city  relying  upon 
see.  119  of  the  charter  as  justifying  that  conclusion.  Whether 
this  assumption  can  be  sustained  is  a  matter  of  considerable 
doubt.  The  view  we  have  taken  of  this  case  renders  it  un- 
necessary to  decide  this  question. 

It  appears  from  the  petition  and  return  that  the  proceed- 
ings leading  up  to  the  change  in  the  grade  in  front  of  the  re- 
lator's premises  were  instituted  in  July,  1899,  and  that  the 
contract  for  doing  the  work  was  let  very  soon  thereafter, 
and  the  work  was  wholly  completed  a  long  time  before  the 
relator  raised  any  protest  or  made  any  complaint  to  the  city 
authorities.  It  is  shown  that  he  was  fully  cognizant  of 
what  was  being  done,  and  yet  not  until  March,  1900,  several 
months  after  the  viaduct  had  been  completed  and  opened 
for  travel,  did  he  make  any  remonstrance. 

In  issuing  writs  of  mandamus  merely  in  aid  of  a  private 
right  the  courts  Jkl ways  exercise  a  sound  discretion  and 
either  grant  or  refuse  it  as  the  justice  of  the  particular  case 
may  seem  to  require.  State  ex  rel.  GontmentdL  Ins.  Co.  v. 
DayUy  40  Wis.  220.  At  all  times  they  require  those  who 
would  avail  themselves  of  the  assistance  of  this  writ  to  be 


20  SUPREME  COURT  OF  WISCONSIN.         [lOS 

The  State  ex  reL  Taylor  va  The  City  of  Superior  and  another. 

prompt,  vigilant,  and  diligent  in  enforcing  their  rights.  Mer- 
rill, Mandamus,  §  87.  Lapse  of  time,  loss  of  evidence,  in- 
tervening rights  of  third  parties,  the  ^ture  of  the  relief 
demanded,  and  the  futility  of  such  relief  if  granted,  are  all 
circumstances  which  the  courts  will  consider  in  the  exercise 
of  this  discretion.  It  is  the  same  principle  that  is  invoked 
and  applied  in  cases  where  it  is  sought  to  review  municipal 
action  by  certio7*ari^  a  very  recent  and  striking  instance  of 
which  may  be  found  in  State  ex  rel,  Sehintgen  v.  La  Crosse^ 
101  Wis.  208.  In  the  case  at  bar  the  relator  delayed  over 
eight  months  before  even  entering  a  protest,  and  this  while 
the  work  was  going  on  right  before  his  door.  If  it  be  ad- 
mitted that  a  determination  of  benefits  and  damages  is  an 
essential  fact  and  necessary  to  a  recovery  of  damages  by  the 
relator,  sec.  119  provides  that  such  determination  shall  be 
made  lefore  any  established  grade  shall  be  changed.  Know- 
ing this  to  be  so,  it  became  the  relator's  duty  to  act  with 
promptness  and  at  a  time  when  the  relief  sought  would  be 
efficacious.  Under  the  circumstances,  the  court  was  justified 
in  denying  relief  on  the  ground  of  laches. 

It  is  further  suggested  that  the  action  of  the  trial  court 
was  warranted  on  the  ground  that,  if  the  change  in  grade 
was  unauthorized,  the  relator  had  his  action  for  damages. 
In  view  of  what  has  already  been  said,  we  do  not  feel  called 
upon  to  decide  this  question.  The  query,  however,  is  sug- 
gested whether,  the  right  to  damages  in  such  case  being  en- 
tirely statutory,  and  the  charter  providing  a  way  in  which 
such  damages  shall  be  ascertained,  such  remedy  is  not  ex- 
clusive. See  Dore  v.  Milwaiiiee,  42  Wis.  108.  The  cases 
where  any  departure  from  this  rule  has  been  sanctioned  are 
mostly  cases  where  there  has  been  some  mistake  or  fraud  in 
the  assessment.  See  Harrison  v.  Milwaukee^  49  Wis.  247; 
Eerstm  v.  Milwaukee,  106  Wis.  200. 

By  the  Court — The  judgment  of  the  superior  court  of 
Douglas  county  is  affirmed. 


Wis.]  august  TEEM,  1900.  21 

Twohy  Mercantile  Ca  t&  Estate  of  McDonald  and  another. 

TwoHY  Meeoantilb  Company,  Respondent,  vs.  Estate  of 
McDonald  and  another,  Appellants. 

October  li— October  30, 1900 

(1, 2)  Payment:  Receipt:  Contradiction  by  parol:  Court  and  Jury, 
(8)  Evidence:  Trangactions  with  person  since  deceased, 

L  A  written  receipt,  signed  by  a  corporation  and  acknowledging  pay- 
ment of  an  account,  though  contradicted,  after  the  death  of  the 
debtor,  by  several  witnesses,  officers  of  the  corporation,  is  JieUd  suf- 
ficient evidence  of  payment  to  carry  that  question  to  the  jury. 

2w  The  words  "Received  payment  in  full,*'  written  at  the  foot  of  a  bill 
specifying  the  amount  due,  do  not  make  it  anything  more  than  a 
mere  receipt^  which  may  be  explained,  varied,  or  contradicted  by 
parol 

8.  Officers  of  a  corporation  which  is  a  party  to  an  action  in  which  the 
opposite  party  derives  his  title  or  sustains  his  liability  to  the  cause 
of  action  from,  through,  or  under  a  deceased  person,  are  not  incom- 
petent under  sec.  4069,  Stata  1898,  to  testify  in  respect  to  transac- 
tions had  by  them  personally  with  such  deceased  person. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  A.  J.  Vinjb,  Circuit  Judge.     Reversed. 

Claim  of  plaintiff  against  McDonald's  estate  for  a  balance 
of  account,  $667.62  and  interest,  for  groceries,  etc.,  furnished 
by  the  plaintiff  to  the  deceased  and  H.  W.  Moore  as  copart- 
ners prior  to  April  1, 1893,  to  which  the  defense  was  the  six- 
year  statute  of  limitations  and  payment.  No  proof  of  the 
former  was  offered.  Upon  appeal  from  decision  of  the  county 
court,  trial  was  had  in  the  circuit  court  with  a  jury,  whereon 
was  offered  in  evidence  a  receipt  by  the  plaintiff,  which  was 
found  amongst  the  papers  of  the  deceased,  and  was  in  the 

following  words: 

"West  Superior,  Wia,  Mch.  29,  189a 
''M.  Pioneer  Provision  Ca,  West  Superior,  Wi& 

In  account  with  Twohy  Mercantile  Ca,  Wholesale  Grocer& 

Mch.2a  To  balance  of  aoot $688  02 

To  merchandise^ 

Mch.8a  Note  due $501  64 

"Beo'd  payment  in  full,  Mch.  29, 189a 

"TwoHY  Mebu  Ca,  by  Forfar." 
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The  plaintiflf  offered  testimony  of  its  officers  to  the  effect 
that  this  receipt  was  given  without  any  payment  whatever 
to  it,  at  the  request  of  the  deceased,  McDonald,  to  facilitate 
him  in  settling  with  his  other  creditors;  that  the  note  therein 
mentioned  was  then  held  by  a  bank,  and  was  paid  to  it  by 
McDonald,  but  that  the  account  mentioned  in  the  receipt, 
which  was  identical  with  the  one  upon  which  the  claim  waa 
based,  had  never  been  paid,  nor  any  part  thereof;  that  at 
the  time  of  giving  said  receipt  McDonald  promised  to  pay 
the  amount  of  the  account  later,  and  repeated  that  promise 
at  various  times  afterwards.  This  evidence  was  objected 
to,  and  its  admission  is  now  assigned  as  error,  both  for  the 
reason  that  it  seeks  to  modify  the  written  receipt  or  settle- 
ment, and  that  the  officers  of  the  plaintiff  corporation  are 
incompetent  witnesses  as  against  the  estate.  At  the  close 
of  the  evidence  both  parties  moved  for  direction  of  verdict 
in  their  favor.  Plaintiff's  motion  was  granted,  and  verdict 
directed  and  returned  for  $983.98,  from  judgment  upon 
which  this  appeal  is  brought 

For  the  appellants  there  was  a  brief  by  H.  W.  Dietrich 
and  G.  H.  Fridley,  and  oral  argument  by  Mr.  Fridley. 

For  the  respondent  there  was  a  brief  by  Ross^  Dwyer  (b 
SiUy  and  oral  argument  by  W.  D.  Dtvyer. 

DoDGB,  J.  1.  The  court  below  obviously  erred  in  taking 
the  case  from  the  jury  by  directing  a  verdict  for  the  plaint- 
iff. The  written  receipt,  at  its  least  effect,  was  a  clear,  def- 
inite, and  solemn  admission  by  its  maker  that  the  amount 
of  the  debt  had  been  paid.  While  it  is  undoubted  law  that 
a  mere  receipt  is  possible  of  explanation,  or  even  of  denial, 
by  parol,  it  yet  stands  as  a  declaration  against  interest  most 
unlikely  to  be  made  unless  true,  and  not  to  be  lightly  brushed 
aside.  2  Jones,  Ev.  §  503;  Fuller  v.  Orittendeny  9  Conn.  401. 
It  stood  so  in  this  case,  and,  although  several  witnesses  tes- 
tified to  the  contrary  in  their  own  interest,  the  jury,  as  in- 
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telligent  men,  might  well  have  believed  that  plaintiffs  writ- 
ten declaration,  given  while  both  parties  were  alive,  and 
allowed  to  be  retained  by  the  alleged  debtor,  was  rather  to 
be  believed  than  the  self-profiting  testimony  of  those  wit- 
nesses who  had  preserved  silence  for  years  and  until  death 
had  closed  the  only  month  which  could  speak  against  them. 
The  question  should  have  been  submitted  to  them.  Lewis 
V.  Frien^  98  Wis.  87,  89;  Thomjpaon  v.  Brmncm^  104  Wis. 
664,  568.  For  this  error  there  must  be  reversal  and  new 
trial,  in  view  of  which  other  questions  likely  to  arise  thereon 
must  be  decided. 

2.  The  appellants  further  contend  thdt  it  was  error  to 
admit  any  evidence  whatever  to  contradict  the  written  re- 
ceipt The  rule  of  law  is  well  settled,  not  only  in  this  state 
but  elsewhere,  that  a  mere  receipt  for  money  is  open  to  ex- 
planation, and  may  be  varied  or  contradicted  by  parol.  It 
is,  in  effect,  only  an  admission  that  money  or  some  other 
specified  thing  has  been  received.  CaUm  v.  Whseler^  49  Wis. 
523 ;  Orowe  v.  (Mbeth^  63  Wis.  643.  Ko  less  well  established, 
however,  is  the  rule  summarized  in  Ooncmt  v.  EatcUe  of-Kimr 
haUy  95  Wis.  560,  in  the  following  words:  **  Where  the  in- 
strument is  in  the  form  of,  and  contains  all  the  elements  of, 
a  receipt,  and  also  includes  the  elements  of  a  contract,  the 
latter  is  governed  by  the  same  rules  as  other  contracts,  and 
cannot  be  varied,  explained,  or  contradicted  by  parol  evi- 
dence, though  it  may  be  set  aside  and  avoided  for  fraud  or 
mistake.'^  See,  also,  Randall  v,  Reynolds^  20  Jones  &  S.  145, 
147;  BurJce  v.  Ray,  40  Minn.  34;  Chicago,  M.  db  St.  P.  R. 
Co.  V.  Clark,  178  TT.  8. 353;  2  Jones,  Ev.  §§  602,  503.  In  the 
ConarU  Case  it  was  pointed  out  that  a  document  such  as 
there  presented,  "Eeceived  of  0.  F.  Kimball  ten  dollars  in 
full  of  all  demands  to  date,'*  on  its  face  expressed  something 
more  than  a  mere  receipt.  While  it  acknowledged  the  re- 
ceipt of  the  $10,  it  also  declared  the  agreement  of  the  par- 
ties that  all  demands  in  favor  of  the  signer  were,  for  that 
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consideration,  discharged.  The  receipt  before  us,  neither 
upon  its  face  nor  in  the  light  of  the  attendant  circumstances, 
expresses  or  indicates  anything  more  than  an  acknowledg- 
ment of  the  receipt  of  the  $1,189.56.  Had  that  receipt  read, 
"In  consideration  of  a  span  of  horses,  payment  in  full  is  ac- 
knowledged," the  same  case  as  Conant  v.  Estate  of  KimhaU 
would  be  before  us.  But  in  the  ordinary  custom  of  com- 
merce the. words,  "Keceived  payment  in  full,"  written  at 
the  foot  of  a  bill  specifying  the  amount  due,  ordinarily  have 
no  significance  except  to  declare  that  the  amount  thereof 
has  been  in  fact  paid.  They  do  not  indicate  an  agreement 
on  the  part  of  the  receiptor  that  by  reason  of  the  receipt  of 
something  else  he  has  agreed  that  the  bill  shall  be  satisfied. 
So  read,  the  paper  presented  is  a  mere  receipt,  a  mere  ad- 
mission that  so  much  money  has  been  paid,  and  for  that  rea- 
son, if  for  no  other,  no  error  was  committed  in  permitting 
the  introduction  of  evidence  to  contradict  the  fact  of  pay- 
ment thereby  admitted.  Of  course,  surrounding  circum- 
stances might  be  such  as  to  render  it  clear  that  the  words 
"  Paid  in  full,"  or  "  Received  payment  in  full,"  were  intended 
to  express  an  agreement  of  settlement  or  release,  in  which 
case  the  rule  of  Con(mt  v.  Estate  of  Kirribally  swpra^  would 
control,  but  no  such  circumstances  are  here  shown. 

3.  Another  error  assigned  is  to  the  overruling  of  objections 
under  sec.  4069  to  the  competency  of  ofScers  of  the  plaintiff 
corporation  as  witnesses  to  personal  transactions  by  them 
with  the  deceased,  McDonald.  That  question  was  settled 
in  In  re  Will  of  Bruendl^  102  Wis.  45,  49,  which  is  conclu- 
sive in  favor  of  their  competency. 

By  the  Court, —  Judgment  reversed,  and  cause  remanded 
for  new  triaL 
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Maldansb  and  another,  Appellants,  vs.  Beurhaus  and  an- 
other, imp.,  Eespondents. 
October  IS— October  SO,  1900. 

Eitaies  of  decedents:  Distribution:  CoTidusivenesa  of  judgment:  Unnec* 
essary  recitals:  Division  of  residue  in  form  of  securities:  Mistake 
as  to  validity:  Setting  aside  settlement:  Joinder  of  causes  of  action: 
Limitations:  Laches. 

"L  Sea  3940,  Stata  1898,  provides  that  in  the  judgment  assigning  the 
residne  of  an  estate  the  oonnty  court  shaU  name  the  persons  en- 
titled thereto  and  the  part  to  wliich  each  is  entitled,  and  that  "such 
persons  shall  have  the  right  to  recover  their  respective  s^res  .  .  • 
from  any  person  having  the  same."  Such  a  judgment  recited  that 
the  residue  consisted  of  "notes  and  mortgages  and  money  on  hand, 
amounting  in  aU  to  the  sum  of  $48,547.15,"  and  assigned  to  each  of 
the  residuary  legatees  one  fifth  thereof, "  being  the  sum  of  18,709.48." 
The  executors  divided  said  notes,  mortgages,  and  money  among  the 
residuary  legatees,  with  their  consent  and  co-operation,  upon  the 
assumption  that  all  the  securities  were  valid,  and  took  from  each  a 
receipt  for  the  amount  Some  years  afterward  it  was  discovered 
that  certain  of  the  securities  were  forgeries  or  otherwise  invalid; 
and  the  several  persons  who  had  received  them  brought  suit  against 
aU  the  other  residuary  legatees  to  set  aside  the  judgment  and  to 
have  the  true  amount  of  the  residue  of  the  estate  ascertained  and 
to  compel  the  defendants  to  pay  a  sufficient  amount  to  equalize  the 
distribution.    Held: 

(1)  The  recital  of  amounts  in  the  judgment  was  not  an  essential 
part  thereof  and  is  not  conclasive  upon  the  parties. 

(3)  The  division  of  the  securities  vras  not  made  by  the  judgment, 
but  in  effect  by  the  parties  themselves  as  a  settlement  of  the  estate, 
and  having  been  made  under  a  mutual  mistake  of  fact  it  may  be 
set  aside  on  that  ground. 

(3)  Such  division  and  settlement  was  a  single  transaction  affect- 
ing aU  the  parties,  and  there  was  no  misjoinder  of  causes  of  action. 

2l  The  judgment  assigning  the  residue  was  entered  in  February,  1893. 
After  the  death,  in  October,  1896,  of  a  banker  through  whom  the 
decedent  had  obtained  the  securities,  it  was  discovered  that  some 
of  them  were  invalid  through  forgery  or  fraud  of  said  banker,  but 
the  question  as  to  the  validity  of  one  note  and  mortgage  was  not 
decided  until  the  termination  of  litigation  with  the  makers  in 
April,  1899.  The  present  action  was  commenced  in  August,  1899. 
Held,  that4t  was  not  barred  either  by  subd.  8,  sea  4222,  Stata  189% 
or  by  lachesL 


26  SUPREME  COURT  OF  WISCONSIN.        [108 

Maldaner  aod  another  va  Beurhaus  and  another. 

Appeals  from  orders  of  the  circuit  court  for  Jefferson 
county:  B.  F.  Dunwiddib,  Circuit  Judge.    Beversed. 

For  the  appellants  there  was  a  brief  by  QiuxrleSy  Spence  d& 
QuarUsy  and  oral  argument  by  Oeorge  Lines.  They  argued, 
among  other  things,  that  judgments  of  probate  courts  may 
be  set  aside  for  fraud,  accident,  or  mistake,  the  same  as  other 
judgments,  by  action  in  a  court  of  equity.  2  Woerner,  Am. 
Law  of  Administration,  §  508 ;  2  Freeman,  Judgments,  §§484a^ 
500a/  2  Pomeroy,  Eq.  Jur.  §§  836,  887,  871;  3  id.  §§  1152- 
1154;  Johnson  v.  Coleman^  23  Wis.  452;  StoweUv,  Eldredy  2& 
Wis.  504;  Barber  v.  Rukeyser^  39  Wis.  590;  HUes  v.  Kosher^ 
44  Wis.  601 ;  N&oii  v.  Clifford,  55  Wis.  161.  The  circuit  court, 
as  a  court  of  equity,  has  general  and  original  jurisdiction 
over  the  administration  of  estates,  concurrent  with  the  county 
court.  And  that  jurisdiction  will  be  exercised  whenever 
it  appears  that  a  complete  and  adequate  remedy  cannot  be 
given  in  the  county  court.  Eawley  v.  Tesch,  72  Wis.  299; 
Lamherton  v.  PereUa^  87  Wis.  449 ;  Meyer  v,  Oarikwaite^  92 
Wis.  571;  GianeUa  v.  Bigdow,  96  Wis.  185;  BumJiam  v. 
Norton,  100  Wis.  8;  HiU  v.  True,  104  Wis.  294;  McLacKUm 
V.  StwpUsy  13  Wis.  448;  BasseU  v.  Warner,  23  Wis.  673;  Cat- 
lin  V.  Wheeler,  49  Wis.  507-520;  Black  v.  WhitdU,  9  K  J.  Eq. 
572;  Baker  v,  0*Riordan,  65  Cal.  868;  Yam^rmter  v.  Jones,  3 
N.  J.  Eq.  520;  Arnold  v.  Spates,  65  Iowa,  570;  Bidenhaugh 
V.  Bumes,  14  Fed.  Rep.  93;  11  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  1315,  1316.  As  to  what  constitutes  inadequacy  of 
remedy,  see  Eya/n  v.  Schwartz,  94  Wis.  408;  Gary,  Probate 
Law,  §  23a. 

Harlow  Pease,  for  the  respondent  Maldaner,  contended, 
inter  alia,  that  several  causes  of  action  are  improperly 
united.  Each  one  of  the  plaintiffs  has  a  separate  cause  of 
action,  distinct  and  independent  of  the  other.  They  have 
no  common  pecuniary  interest  Barnes  v.  Bdoit,  19  Wis. 
93,  95;  Shanahan  v.  Madison,  57  Wis.  276,  288.  An  action 
does  not  lie  by  a  legatee  to  set  aside  an  assignment  of  a 


Wis.]  august  TEEM,  1900.  27 

Maldaner  and  another  t&  Bettrhaus  and  another. 

chose  in  action  by  an  executor  on  the  ground  of  inadequacy 
of  consideration  and  mistake  on  the  part  of  the  executor  as 
to  the  value  of  the  claim,  in  the  absence  of  actual  fraud  or 
collusion.  DeffendaTfer  v.  Dichs^  20  Weekly  Dig.  507;  Levy 
V.  Pdssavant^  19  App.  Div.  71 ;  Vietor  v,  Levy^  72  Hun,  263, 
aflarmed,  148  N.  Y.  739;  Penny  v,  Martin,  4  Johns.  Ch.  566. 
When  one  of  the  distributees  under  a  will  consents  to  take 
a  portion  of  the  property  allotted  to  him,  though  unequal 
in  value,  it  is  a  waiver  of  any  objection  for  want  of  a  just 
division.  Desverges  v.  DesvergeSj  31  Qa.  753 ;  Orady  v.  Por- 
ter, 53  Cal.  680,  686;  Tobdman  v,  HUdebrandtj  72  Cal.  313, 
816;  Barlage  v.  D.,  G.  H.  <&  M.  R,  Co.  64  Mich.  564,  570; 
Whitmcm  v.  Watson,  16  Me.  461;  Smith  v,  Payne,  2  Bush, 
583;  Haden  v.  Haden^s  Heirs,  7  J.  J.  Marsh.  168. 

John  O.  Conway,  f or  t\i&  respondent  jB^t^Aat^,  contended^ 
inter  alia,  that  all  the  actions  and  inactions  of  the  plaintiffs 
in  reference  to  the  Tesch  papers  and  the  Gogert  papers,  aa 
shown  by  the  complaint,  manifest  such  laches,  gross  care- 
lessness, indifference,  and  negligence  in  reference  to  those 
papers,  and  their  respective  rights  under  them,  as  to  pre- 
clude them  absolutely  from  recovery  against  this  def endant* 
PoweU  V.  Murray,  2  Edw.  Ch.  636;  Hammond  v.  Hopkins, 
143  U.  S.  224;  J^orris  v.  Haggin,  136  U.  S.  386;  Carmichaet 
V.  Argard,  52  Wis.  607;  C(mner  v,  Wdch,  51  Wis.  431,  443; 
In  re  Estate  of  Holden,  37  Wis.  98, 107;  Coon  v.  Seymour y 
71  Wis.  340;  Eogers  v.  Van  N(yrtmck,  87  Wis.  414;  Thomas 
V.  Thomas,  88  Wis.  88;  Melms  v.  PahstB,  Co.  93  Wis.  153,. 
173.  The  allegations  of  the  complaint  that  the  plaintiffs 
were  not  aware  of  the  invalidity  of  the  notes  and  mortgages 
in  question  "  until  some  months  after  the  death  of  W.  T. 
Bambusch,"  is  an  insufficient  statement  of  the  time  at  which 
the  plaintiffs  learned  of  the  frauds  that  had  been  committed 
by  Kambusch.  In  this  the  complaint  is  fatally  defective. 
Marsh  V.  Whitmore,  21  Wall.  178;  Rogers  v.  Van  Nortwiohy 
87  Wis.  414,  429. 
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Cassodat,  0.  J.  This  action  was  commenced  August  19, 
1899,  by  the  plaintiffs,  Mary  and  Arthur  Maldaner^  against 
the  defendants,  Pauline  BeurhaxL%^  Matilda  Maldaner^  Ed- 
ward Maldaner,  and  William  Volokmann,  to  va<5ate  and  set 
aside  a  judgment  and  decree  of  the  county  court  of  Jeffer- 
son county  entered  February  21,  1893,  assigning  the  estate 
of  Henry  Maldaner,  deceased,  and  for  an  accounting,  and 
that  the  true  residuum  of  such  estate  be  ascertained,  and 
that  the  defendants  Pauline,  Matilda,  and  Edward  be  sever- 
ally required  to  pay  to  the  plaintiffs  a  sufficient  amount  to 
make  the  share  of  each  of  them  equal  to  the  share  of  such  de- 
fendants. The  defendants  Pauline  and  Matilda  each  sepa- 
rately demurred  to  the  amended  complaint.  The  court 
entered  two  separate  orders,  one  sustaining  each  of  such  de- 
murrers. The  plaintiffs  bring  a  separate  appeal  from  each 
of  such  orders. 

The  amended  complaint  alleges,  in  effect,  that  Decem- 
ber 23, 1891,  Henry  Maldaner  died  at  his  domicile  in  Water- 
town,  leaving  a  last  will  and  testament,  a  copy  of  which  is 
annexed  to,  and  made  a  part  of,  such  complaint,  and  which 
will  was  duly  admitted  to  probate  in  said  county  court, 
February  2, 1892;  that  letters  testamentary  were  thereupon 
issued  to  the  defendant  William  Yolckmann  and  the  plaint- 
iff Mary  Maldaner,  as  executor  and  executrix  of  such  will; 
that  after  paying  and  discharging  all  debts  of  the  estate  and 
all  expenses  of  the  administration  thereof,  and  on  Febru- 
ary 21, 1893,  such  executor  and  executrix  duly  filed  their 
final  account,  and  prayed  for  the  settlement  and  allowance 
thereof,  and  for  their  discharge;  that  such  account  repre- 
sented that  they  had  on  hand  for  distribution  and  assign- 
ment, in  money,  securities,  and  property,  the  amount  of 
$43,547.15  in  value;  that  thereupon  and  on  the  same  day 
the  county  court  made  and  entered  an  order  and  decree 
therein  assigning  such  residue,  as  provided  by  the  will,  in 
equal  parts  to  the  plaintiffs  and  defendants  Pauline,  Mary, 
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and  Edward,  subject  to  certain  deductions  on  account  of 
payments  theretofore  made  to  the  plaintiffs,  and  decreeing 
that  the  executor  and  executrix,  upon  payment  of  the  sev- 
eral-sums specified  in  such  decree  to  the  plaintiffs  and  de- 
fendants named,  and  the  filing  of  receipts  therefor,  be  dis- 
charged from  such  trust;  that  a  copy  of  such  decree  is 
annexed  to,  and  made  a  part  of,  such  complaint. 

The  complaint  further  alleges  that  thereafter,  and  in  pur- 
suance of  such  decree,  the  executor  and  executrix  paid  and 
assigned  to  each  of  the  plaintiffs  and  each  of  the  three  de- 
fendants named  money,  securities,  and  property  purporting 
to  be  the  amount  and  value  of  the  several  sums  directed  in 
and  by  such  decree,  and  took  from  each  of  such  persons,  re- 
spectively, receipts  therefor  and  filed  the  same  in  the  county 
court;  that  among  such  assets  were  a  note  and  mortgage 
purporting  to  have  been  executed  by  one  John  Tesch  for 
$1,600  and  interest,  and  also  a  note  and  mortgage  purport- 
ing to  have  been  executed  by  one  Frederich  Gogert  for  $3,000 
and  interest;  that  at  the  time  of  such  settlement  the  Tesch 
note  and  mortgage,  with  the  accrued  interest,  amounted  to 
$1,707.16,  and  the  same  was  assigned  to  the  plaintiff  Mary 
Maldaner^  by  such  executor  and  executrix,  as  a  part  of  her 
distributive  share  of  such  estate;  that  after  the  death  of  one 
W.  T.  Eambusch,  October  18, 1896,  it  was  discovered  that 
the  Tesch  note  and  mortgage  had  been  forged  by  Karabusch, 
and  was  of  no  value;  that  at  the  time  of  such  settlement 
the  Gogert  note  and  mortgage,  with  accrued  interest, 
amounted  to  $3,195,  and  the  same  was  assigned  to  the  plaint- 
iff Arthur  Maldaner^  by  such  executor  and  executrix,  as  a 
part  of  his  distributive  share  of  such  estate;  that  after  the 
death  of  Rambusch  it  was  discovered  that,  in  truth  and  in 
fact,  Gogert  received,  upon  the  execution  of  that  note  and 
mortgage,  only  $2,000,  and  that  he  and  his  wife  were  in- 
duced to  sign  such  instrument  through  the  false  and  fraud- 
ulent representations  of  Bambusch ;  that  upon  the  discovery 
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of  such  fraud  and  misrepresentations,  after  the  death  of 
Eambusoh,  the  plaintiflf  Arthwr  Maldaner  surrendered  that 
note  and  mortgage,  and  took  from  Gogert  and  wife  a  new 
note  and  mortgage  for  $2,000  only;  that  the  testator  re- 
ceived such  notes  and  mortgages  from  Rambusch,  who,  to 
conceal  such  forgery  and  fraud,  had,  from  time  to  time,  paid 
what  purported  to  be  the  interest  due  thereon;  that  the 
plaintiflf  Arthur  Maldamer  became  of  age  October  21, 1895; 
that  upon  such  settlement  he  received  a  certain  other  note 
and  mortgage,  which  the  testator  had  obtained  through 
Rambusch,  and  which  the  maker  thereof  claimed  to  have 
been  altered  by  Rambusch,  and  refused  to  pay  until  suit 
brought,  which  was  finally  decided  April  10, 1899,  and  until 
then  it  was  impossible  to  determine  whether  such  note  and 
mortgage  were  void  or  valid,  and  hence  the  delay  in  bring- 
ing this  action. 

By  the  terms  of  the  will,  a  copy  of  which  is  annexed  to, 
and  made  a  part  of,  the  complaint,  the  residue  of  the  estate 
was  to  be  equally  divided  among  the  widow,  Mary  Mai- 
daner,  and  the  five  children  of  the  testator,  Frank  J.,  Patd- 
moy  McMday  Edward,  and  Arthur.  It  appears  from  a  copy 
of  the  decree  of  the  county  court,  which  is  annexed  to,  and 
made  a  part  of,  such  complaint^  that  the  son  Frank  J.  had, 
prior  to  the  rendition  of  such  decree,  assigned  and  trans- 
ferred all  his  interest  in  the  estate  to  the  executors  for  the 
benefit  of  the  other  residuary  legatees  under  the  will,  in 
compromise,  settlement,  and  payment  of  his  indebtedness  to 
the  estate.  Accordingly,  such  decree  of  the  county  court 
ordered  and  adjudged  that  such  residue  of  the  estate,  con- 
sisting of  notes  and  mortgages  and  money  on  hand,  amount- 
ing in  all  to  $43,547.15,  be,  and  the  same  was  thereby, 
assigned  to  such  other  residuary  legatees,  J/ory,  PavUmSy 
Matilday  Edward,  and  Arthur^  being  one  fifth  thereof, —  that 
is  to  say,  $8,709.43  —  to  each, —  except  that  from  the  one- 
fifth  to  Mary  was  to  be  deducted  $51.30,  which  had  there- 
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tofore  been  paid  to  her,  and  further  except  that  from  the 
one-fifth  to  Arthur  was  to  be  deducted  $465.39,  which  had 
theretofore  been  paid  to  him. 

Such  residue  of  the  estate  was  so  assigned  under  and  by 
virtue  of  the  statute,  which  declares  that  "  the  county  court 
fihall,  by  an  order  or  judgment,  assign  the  residue  of  the 
•estate,  if  any,  to  such  other  persons  as  are  by  law  entitled 
to  the  same.  In  such  order  or  judgment  the  court  shall 
name  the  persona  and  the  part  to  which  each  shall  be  enti- 
tled. Such  persons  shall  have  the  right  to  recover  their  re- 
spective shares  from  the  executor  or  administrator  or  from 
<my  person  hamng  ike  eame?'^  Sec.  3940,  Stats.  1898.  It 
will  be  observed  that  this  statute  did  not  require  the  county 
oourtto  name  the  aggregate  amount  of  such  residue,  nor  the 
amount  in  dollars  and  cents  which  each  person  was  to  re- 
ceive, but  simply  to  "  name  the  persons  and  the  part  to  which 
each  "  was  entitled.  This  was  satisfied  by  naming  the  per- 
sons and  adjudging  that  each  was  entitled  to  one  fifth  of 
such  residue,  less  the  respective  amounts  which  theretofore 
had  been  paid  to  two  of  them.  In  stating  that  such  residue 
consisted  of  *'  notes  and  mortgages  and  money  on  hand," 
amounting  in  all  to  $43,547.15,  and  that  the  one-fifth  share 
of  each  amounted  to  $8,709.43,  less  the  deductions  men- 
tioned in  the  case  of  two  of  them,  the  court  was  merely 
stating  what  appeared  from  the  final  account  of  the  executor 
and  executrix  filed  on  the  day  of  the  entry  of  such  decree. 
The  statute  quoted  did  not  require,  and  the  court  did  not 
find,  nor  undertake  to  find,  the  value  of  any  notes  and  mort- 
gages on  hand.  The  court  was  not  called  upon  to  make 
partition  of  the  estate,  and  did  not  undertake  to  make  such 
partition.  Sees.  3942,  8947,  3952.  The  court  mtght  have 
ordered  the  sale  of  such  notes  and  mortgages,  but  it  did  not. 
Sec.  3924.  The  court  did  not  adjudge,  nor  undertake  to 
adjudge,  that  the  Tesch  note  and  mortgage  should  be  the 
property  of  the  plaintiff  Mart/y  nor  that  the  Gogert  note  and 
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mortgage  should  be  the  property  of  the  plaintiflf  Arthur. 
On  the  contrary,  and  as  indicated,  the  court  simply  assigned 
such  residue  of  the  estate,  including  both  of  those  notes  and 
mortgages,  to  the  five  residuary  legatees  named,  "  in  equal 
shares,  being  one  fifth  thereof  to  each."  By  such  decree, 
therefore,  the  Tesch  note  and  mortgage  and  the  Grogert 
note  and  mortgage  became  the  property  of  all  five  legatees, 
each  of  the  five  becoming  the  owner  of  the  undivided  one- 
fifth  of  such  notes  and  mortgages,  respectively. 

It  appears  from  the  complaint,  in  effect,  that  after  the 
entry  of  such  decree,  and  in  pursuance  thereof,  and  upon 
the  assumption  that  the  two  notes  and  mortgages  were  gen- 
uine and  that  each  represented  a  bona  fide  indebtedness  for 
the  amount  stated  therein,  the  executor  and  executrix,  with 
the  consent  and  active  co-operation  of  all  the  five  persons 
named,  partitioned  such  residue  equally,  as  they  supposed, 
among  such  five  persons,  by  giving  to  each  certain  specific 
property,  and  taking  from  each  a  receipt  for  what  would 
have  been  the  true  amount  if  all  of  such  securities  had  been 
genuine  and  taken  without  fraud,  and  filed  such  receipts. 
Such  partition  of  the  estate,  however,  was  not  made  by  the 
decree,  but  by  and  with  the  consent  and  active  co-operation 
of  the  five  persons  named,  and  as  a  settlement  among  them- 
selves of  such  estate.  True,  the  decree  named  the  aggregate 
amount  of  notes  and  mortgages  and  money  on  hand,  as  ap- 
peared from  the  account  of  the  executor  and  executrix  on 
file,  and  the  one-fifth  thereof  which  would  go  to  each,  sub- 
ject to  the  deductions  mentioned  in  the  case  of  two  of  them. 
But,  as  indicated,  such  recital  of  amounts  was  merely  inci- 
dental, and  was  not  necessary  under  the  statute  quoted,  and 
hence  did  not  constitute  an  essential  part  of  the  decree,  and 
is  not  conclusive  upon  the  parties.  This  has  recently  been 
held  by  very  high  authority.  De  Mora  v.  Concha^  29  Ch. 
Div.  268,  affirmed  in  the  House  of  Lords,  Concha  v.  Concha, 
11  App.  Cas.  541;  Frame  v.  Thormann,  102  Wis.  658,  671, 
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aflBrmed  in  Tharmcmn  v,  Frame^  176  U.  S.  850,  356;  Overly 
V.  Gordon,  17Y  U.  8.  214,  224-226. 

It  follows  from  what  has  been  said  that  the  most  impor- 
tant question  here  presented  for  consideration  is  whether 
such  partition  and  settlement,  so  made  by  the  parties  them- 
selves, is  conclusive  upon  the  plaintiffs,  or  may  be  partially 
opened  and  set  aside  for  mutual  mistake.  It  is  manifest, 
from  the  allegations  of  the  complaint,  that  none  of  the  par- 
ties to  this  action  suspected,  or  had  any  reason  to  suspect, 
any  forgery  or  fraud  as  to  either  of  the-  notes  and  mort- 
gages mentioned,  until  some  months  after  the  death  of 
Kambusch,  October  18, 1896.  On  the  contrary,  it  appears 
that  Rambusch,  who  was,  during  the  time,  a  banker,  en- 
gaged largely  in  loaning  money  and  collecting  interest,  con- 
cealed such  forgery  and  fraud  by,  from  time  to  time  up  to 
his  death,  remitting  interest  as  it  accrued  by  the  terms  of  such 
notes  and  mortgages,  and  that  the  plaintiffs  did  not  ascer- 
tain all  of  the  facts  in  relation  thereto  until  more  than  a 
year  after  the  death  of  Bambusch.  It  sufficiently  appears 
from  the  complaint  that  such  partition  and  settlement  was 
made  while  all  the  parties  to  this  action  verily  believed  that 
such  notes  and  mortgages  were  all  genuine  and  valid  securi- 
ties, and  that  no  such  partition  and  settlement  would  have 
been  made  had  not  all  the  parties  to  this  action  at  the  time 
acted  under  the  mutual  mistake  that  such  notes  and  mort- 
gages were  genuine  and  valid  securities  and  none  of  them 
forged  or  procured  by  fraud.  Such  partition  and  settle- 
ment having  been  made  under  such  mutual  mistake  or  ig- 
norance of  fact  as  to  the  fraud  and  forgery,  the  plaintiffs 
are  justly  entitled  to  relief  from  the  same.  Such  is  the  set- 
tled law  in  this  state  as  well  as  others.  Hurd  v.  Hall^  12 
Wis.  112;  Jeff^eraon  Co,  v.  Jones,  19  Wis.  51;  Sexton  v.  Ewh- 
land  Co.  27  Wis.  349;  Cleveland  v.  Burnham,  64  Wis.  347; 
Cadyv.  Bailey,  95  Wis.  370. 
Vol.  108—8 
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The  county  court  assigned  to  each  of  the  plaintiffs  the  un- 
divided one-fifth  of  such  residue  of  the  estate.  It  was  sup- 
posed by  all  parties  that  they  each  received  the  same  by 
the  voluntary  partition  and  settlement  made.  By  reason  of 
such  mutual  mistake  of  fact,  each  of  the  plaintiffs  failed  to 
receive  such  share.  The  statute  quoted  provides  that  they 
*' shall  have  the  right  to  recover  their  respective  shares  .  •  . 
from  any  person  having  the  same."  It  is  contended  that  sev- 
eral causes  of  action  are  improperly  united ;  that  each  plaintiff 
had  a  separate  cause  of  action  and  should  have  sued  alone. 
But  it  is  obvious  that  the  partition  and  settlement  so  m^de 
by  the  parties  was  a  single  transaction,  affecting  all  of  the 
parties.  It  necessarily  follows  that  all  the  parties  are  inter- 
ested and  have  a  right  to  be  heard  upon  the  question  as  to 
whether  such  partition  and  settlement  should  be  partially 
opened  and  set  aside,  and  they  are  each  and  all  necessary 
parties  to  a  complete  determination  of  that  question.  The 
case  is  peculiarly  equitable  in  its  nature,  and  we  perceive  no 
misjoinder  of  causes  of  action. 

Upon  the  facts  alleged,  the  case  is  not  "barred  by  any  stat- 
ute of  limitation  nor  by  laches. 

As  we  have  construed  the  decree  of  the  county  court,  the 
question  elaborately  discussed  by  counsel  on  both  sides,  as 
to  the  jurisdiction  of  the  circuit  court,  is  not  here  involved. 

By  the  Court. —  Both  orders  of  the  circuit  court  are  re- 
versed, and  the  cause  is  remanded  with  direction  to  overrule 
the  demurrers  and  for  further  proceedings  according  to  law. 
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WiLLSY  and  another,  Appellants,  ys.  Buthebfobd, 
Bespondent. 

October  1£^  October  SO,  1900. 

Beal-etiaie  brokers:  Commisnona:  Court  and  fury. 

Defendant^  wishing  to  seU  a  farm,  agreed  to  pay  a  oommission  to  a 
broker  if  the  latter  would  bring  him  a  man  with  whom  he  could 
deal  The  broker  brought  a  man  who  wished  to  trade,  but  he  and 
defendant  disagreed  as  to  values  and  separated,  without  further 
communication  until  about  six  months  later.  The  broker  testified 
that  in  the  meantime  he  had  several  conversations  with  defend- 
ant, urging  the  latter  to  make  the  trade,  the  last  being  about  two 
weeks  before  the  trade  was  consummated.  Defendant  claimed  that 
the  trade  was  an  independent  transaction,  brought  about  by  an- 
other real-estate  agent  The  latter  testified  that  he  acted  as  the 
agent  of  the  other  party  to  the  trada  Held,  upon  the  evidence, 
that  it  was  a  question  for  the  jury  whether  the  original  negotia- 
tion was  completely  dosed  and  ended,  so  that  the  trade  finally 
made  was  an  independent  one  with  which  the  broker  had  nothing 
to  da 

Appbal  from  a  judgment  of  the  county  court  of  Jeflferson 
<K)unt7:  George  Gbimm,  Judge.    R&oersed. 

This  is  an  action  by  real-estate  brokers  to  recover  their 
commissions. 

Many  of  the  facts  were  undisputed.  It  appears  that  the 
defendant  owned  a  farm  of  160  acres  in  Jefferson  county, 
and  desired  to  dispose  of  it;  that  the  plaintiffs  were  part- 
ners and  real-estate  agents  at  Lake  Mills,  in  the  same  county ; 
that  the  plaintiff  Dodge  met  the  defendant  in  May  or  June, 
1898,  and  had  a  conversation  with  him  about  selling  the 
farm,  which  finally  resulted  in  the  defendant's  saying  to 
Dodge^  "  I  will  give  you  one  hundred  dollars  to  bring  me  a 
man  I  can  deal  with,"  and  Dodge  replied,  "All  right,  I'll 
set  her  going."  After  this  plaintiffs  endeavored  to  find  a 
possible  purchaser,  and  finally,  in  August  following,  found 
one  Schrank,  who  owned  a  farm  of  eighty  acres,  some  miles 
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distant,  and  who  wished  to  trade  for  a  larger  farm.  J)odge 
brought  Ruiherfard  and  Schrank  together,  and  there  were 
several  interviews,  but  they  disagreed  as  to  values,  and 
Rutherford  and  Schrank  separated,  and  had  no  further  com- 
munication together  until  about  the  1st  of  February,  1899. 
Bodge  testifies  that  in  the  meantime  he  had  several  conver- 
sations with  Rutheiford  about  the  deal,  and  urged  him  to 
trade  for  the  Schrank  farm;  that  the  last  interview  was 
about  a  couple  of  weeks  before  the  deal  (hereinafter  stated) 
was  made;  and  that  he  (JDodye)  said  to  Ruiherford  at  one 
of  the  interviews  that  the  Schrank  farm  was  the  best  deal  he 
could  find,  that  he  better  think  it  over,  and  go  down  and 
close  it  up,  and  Rutherford  said  that  he  would  think  it  over 
but  he  didn't  like  the  Schrank  farm. 

In  February,  1899,  Rutherford  and  Schrank  finally  traded 
farms,  Schrank  paying  Rutherford  $2.60  more  per  acre  for 
the  excess  of  land  then  he  had  offered  him  in  August  pre- 
ceding. It  was  claimed  by  defendant  that  this  trade  was 
an  entirely  independent  transaction,  and  was  brought  about 
by  one  Bennett,  another  real-estate  agent,  living  at  Jeffer- 
son. It  appeared  by  Bennett's  testimony  that  he  had  both 
the  Rutherford  and  Schrank  farms  in  bis  hands  for  sale; 
that  in  the  latter  part  of  January,  1899,  he  showed  Schrank 
a  farm  near  Whitewater,  but  Schrank  did  not  like  it^  and 
said  there  was  a  farm  near  Lake  Mills  he  liked  better;  that 
he  (Bennett)  concluded  that  he  referred  to  the  Rutherford 
farm,  and  went  to  see  Rutherford^  got  him  to  go  down  to- 
Schrank's  farm  again,  and  the  trade  was  consummated ;  that 
he  was  acting  in  that  matter  as  agent  for  Mr.  Schrank. 
Dodge  testified  that  he  learned  of  the  deal  soon  after  it  waa 
made,  and  saw  Rutherford^  and  asked  him  what  he  traded 
for,  and  Rutlverfo^^d  told  him  he  traded  "  with  your  man 
Schrank." 

A  verdict  for  the  defendant  was  directed,  and  from  judg- 
ment  thereon  the  plaintiffs  appealed. 
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For  the  appellants  there  was  a  brief  by  Rogers  dk  Rogers^ 
and  oral  argument  by  W,  H,  Rogers, 

N.  H,  Faik^  for  the  respondent,  as  to  plaintiflfs'  right  to  a 
commission,  cited  4  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  977, 
978;  lAvezy  v.  MUler^  61  Md.  336;  WoLTc^  v.  Osgood^  93  Am. 
Dec.  168,  note;  Plait  v.  Johr,  9  Ind.  App.  58;  Watts  v.  How- 
a/rd,  51  III.  App.  243;  Tmsley  v.  Scatty  69  111.  App.  352;  Whit- 
corrib  v.  Bacon^  64  Am.  St.  Eep.  317, and  cases  cited;  Francis 
V.  Eddy,  49  Minn.  447;  New  York  ds  B.  D.  K  Co.  v.  Trad- 
ers cfe  M.  Ins.  Co.  42  Am.  Eep.  440;  Farp  v.  Cimi/inmSj  93 
Am.  Deo.  718. 

WiNSLOW,  J.  The  contract  between  the  parties  was  un- 
disputed. It  was  not  a  contract  to  sell  Rutlterfard^s  farm,  or 
to  find  a  purchaser  at  any  specified  price,  but  simply  a  con- 
tract to  bring  Ruiherford  a  man  with  whom  he  could  deal 
satisfactorily.  The  plaintiffs  did  produce  a  man  with  whom 
Ruiherford  finally  made  a  satisfactory  trade,  and  the  only 
possible  question  in  the  case  was  whether  the  deal  finally 
made  can  fairly  be  said  to  have  been  made  as  a  result  of  the 
efforts  of  the  plaintiffs.  Was  the  transaction  a  continuous 
one  notwithstanding  the  temporary  suspension  of  negotia- 
tions ?  It  may,  perhaps,  be  true  that  there  might  have  been 
so  complete  and  final  a  closing  of  the  negotiations  between 
Rutherford  and  Schrank  in  August  that  the  agreement  made 
in  February  would  be  considered  an  entirely  new  transac- 
tion, but  there  was  certainly  considerable  evidence  in  the 
case  tending  to  show  that  the  matter  was  never  definitely 
closed,  that  both  parties  were  still  considering  it,  and  that 
the  dealings  in  February  were  simply  a  renewal  or  continua- 
tion of  the  original  deal.  The  appearance  of  Bennett  in  the 
February  transaction  is  not  a  controlling  fact,  although  it  is 
entitled  to. consideration.  He  was  acting,  as  he  testified, 
simply  as  Schrank's  agent,  so  that  his  action  in  going  to  see 
RutTierford  was  really  as  if  Schrank  himself  had  gone  to  see 
Rutherford  and  again  opened  the  matter. 
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It  is  entirely  clear  to  our  minds  that  the  evidence  did  not 
warrant  the  court  in  saying  that  the  original  negotiation 
brought  about  by  the  plaintiffs  was  completely  closed  and 
ended,  and  that  the  February  deal  was  an  independent  and 
separate  transaction,  with  which  the  plaintiffs  had  nothing 
to  do.    The  question  was  for  the  jury. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial  • 
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Wyss,  Kespondent,  ys.  Gbunebt  and  others,  Appellants. 

October  IS—October  SO,  1900. 

Appeal:  Review  of  findings:  Joint  tort-feaeora:  Rescission  of  contract: 
Restoration  to  preoious  condition. 

"L  The  findings  of  a  referee  on  controverted  questions  of  fact,  confirmed 
by  the  court  having  original  jurisdiction  over  the  matter,  cannot 
be  disturbed  on  appeal  unless  they  are  against  the  clear  preponder- 
ance of  the  evidence,  indicating  that  it  was  not  properly  considered 
through  mistake  in  overlooking  material  parts  thereof  or  from 
prejudice  or  some  other  causa 

2.  Where  several  persons  are  sued  as  jointly  liable  for  a  tort,  the  fail- 
ure to  hold  one  or  more  of  them  wiU  not  militate  against  the  lia- 
bility of  those  who  are  guilty. 

a  The  doctrine  that  before  a  person  can  rescind  a  contract  for  fraud 
he  must  restore  the  wrongdoer  to  his  previous  position,  does  not  re- 
quire the  restoration  to  such  wrongdoer  of  things  which  are  of  no 
value  whatever,  or  the  restoration  to  a  third  person  of  things  re- 
ceived from  him.  It  does  not  extend  to  res  inter  alios  acta, 
[Syllabus  by  Marsh at.Ti>  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
county :  B.  F.  Dunwiddib,  Circuit  Judge.  Affirmed  as  to  one 
defendant;  reversed  as  to  the  others. 

Action  for  damages  for  deceit.  It  is  claimed  in  the  com- 
plaint, in  substance,  that  February  20,  1896,  the  Citizens* 
Bank  of  Monroe,  Wisconsin,  being  the  owner  of  a  $2,000 
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note  payable  to  its  order,  signed  by  plaintiff  as  acQommoda- 
tion  maker  with  and  for  defendants  Speich  and  Marty ^  re- 
ceived payment  thereof  from  defendant  Grunert  and  deliv- 
ered the  paper  to  him  accordingly ;  that  thereafter  defendant 
Grwnert  caused  such  paper  to  be  placed  in  the  First  National 
Bank  of  Monroe  for  collection  and  plaintiff  to  be  notified 
thereof;  that,  believing  the  note  was  still  an  outstanding 
obligation  against  him  as  represented,  plaintiff  paid  the  same 
September  18, 1896,  the  amount  of  the  payment  being  $2,147. 
Judgment  was  prayed  for  accordingly. 

The  answer  of  defendants  was  to  the  effect  that  Chwaert 
did  not  pay  the  note  but  purchased  the  same  and  held  it  as 
an  outstanding  obligation  against  all  the  makers  thereof 
nntil  it  was  taken  up  by  plaintiff  as  stated  in  his  complaint. 

The  cause  was  tried  by  a  referee,  who  found  the  facts  to 
be,  in  substance,  as  follows:  August  31, 1895,  plaintiff,  at 
the  request  and  for  the  accommodation  of  defendants  Speich 
and  MaHy^  joined  with  them  in  making  a  $2,000  note  to  the 
Citizens'  Bank  of  Monroe,  Wisconsin,  on  which  the  interested 
makers  obtained  the  face  thereof.  February  20, 1896,  de- 
fendant Orwaerty  who  had  extensive  business  dealings  with 
Speich  and  Marty ^  at  their  request  and  on  their  account,  paid 
the  note  to  the  bank,  charging  the  amount  thereof  to  them 
in  his  book  account  with  them.  About  September  18, 1896, 
Orunert  demanded  payment  of  the  note  from  plaintiff,  who, 
believing  it  was  still  an  outstanding  obligation  against  him 
as  represented  by  Onmerty  paid  the  same,  the  amount  of  the 
payment  being  $2,147.  No  part  of  said  sum  has  been  made 
good  to  plaintiff  except  $300  paid  by  Speich  and  Marty. 
After  plaintiff  took  up  the  note  as  aforesaid,  Speich  deeded 
to  him  a  cheese  factory  lot  claimed  to  be  worth  $250,  but 
without  any  request  from  plaintiff. 

On  such  facts  the  court  rendered  judgment  in  plaintiff's 
favor  for  $1,847  and  interest  from  the  time  he  paid  the  note 
to  Grunert, 
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For  the  appellants  there  was  a  brief  by  P.  J,  Claweon 
and  A,  S.  Dotcglasy  and  oral  argument  by  Mr.  Clawson^  Mr. 
Wm.  Smithy  and  Mr.  James  Zone  AUen. 

For  the  respondent  there  was  a  brief  by  Colin  W^Wrightj 
attorney,  and  Fethers^  Jeffria  <b  Mouat^  of  counsel,  and  oral 
argument  by  M.  G.  Jeffrie. 

Mabshall,  J.  Did  Qrunert  pay  the  note  to  the  Citizens' 
National  Bank  ?  An  afllrmative  answer  to  that  will  conclude 
Chnimrt  on  this  appeal.  A  negative  answer  will  require  a 
reversal  as  to  all  the  defendants. 

It  appears  that  Speich  and  Marty  operated  several  cheese 
factories  during  the  time  covered  by  the  transaction  stated 
in  the  findings,  and  that  Qrunert  handled  their  products  and 
was  largely  their  financial  agent.  The  Citizens'  Bank,  de- 
siring pjiyraent  of  the  Wyss  note,  Durst,  the  cashier  of  the 
bank,  suggested  to  Qrunert  to  take  it  up  because  of  his  busi- 
ness relations  with-  Speich  and  Marty.  That  resulted  in 
Qrunert  paying  to  the  bank  the  amount  of  the  note  and  tak- 
ing the  paper  into  his  possession.  The  direct  evidence  of 
what  occurred  at  that  time  was  given  by  Qrunert^  Durst, 
and  Hodges,  the  assistant  cashier  of  the  bank.  Ghunert  tes- 
tified, in  substance,  as  follows:  'I  was  security  for  a  large 
amount  for  Speich  and  Marty.  I  had  signed  for  $5,000  for 
them  at  the  bank.  Durst  called  on  me  several  times  to  get 
Speich  and  Marty  to  reduce  their  indebtedness  to  the  bank. 
I  agreed  to  buy  the  $2,000  note  on  condition  that  ray  in- 
debtedness could  run.  I  dealt  with  Hodges  when  the  note 
Avas  taken  up.  I  directed  Hodges  not  to  stamp  the  note 
paid,  as  I  wanted  to  keep  it.  I  said  I  wanted  it  under- 
stood that  I  was  buying  the  note.'  Qrunert  further  testi- 
fied as  to  the  subsequent  transactions  with  the  note:  '  After 
I  purchased  the  note  and  before  it  was  finally  paid,  I  sold 
it  to  the  First  National  Bank  and  afterwards  took  it  back. 
While  the  note  was  in  the  First  National  Bank,  Wyes  was 
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notified  to  pay  it,  and  thereupon  Durst  called  upon  me  say- 
ing he  thought  Speich  and  Marty  paid  it  long  before,  but, 
if  such  was  not  the  case,  if  I  would  return  the  paper  to  the 
Citizens'  Bank  Wyss  would  pay  it.  I  followed  that  sugges- 
tion and  received  my  pay  from  Durst.' 

Durst  testified  that  when  Orunert  obtained  the  note  there 
was  no  talk  about  extending  time  on  his  paper  as  a  consid- 
eration for  taking  up  such  note;  that  there  was  no  offer  to 
sell  the  paper,  nor  intention  to  do  so.  But  he  further  testi- 
fied that  he  took  no  part  in  the  actual  deal  between  the 
bank  and  Grwnert;  that  it  was  conducted  on  the  part  of  the 
bank  by  Hodges.  Hodges  testified  as  follows:  "I  do  not 
remember  exactly  what  was  said  when  the  note  was  trans- 
ferred to  Orunert.  He  indicated  that  he  wanted  the  note 
paid,  referring  to  it  as  the  '  Wyss  note,'  and  I  got  it  out  of 
the  case  and  computed  the  interest.  I  do  not  know  as  there 
was  anything  said  in  respect  to  the  matter.  I  started  to 
stamp  the  note  paid.  He  indicated  that  he  did  not  wish 
it  stamped,  and  then  I  delivered  it  to  him.  The  note  was 
paid  as  far  as  our  understanding  went.  We  got  our  money 
on  the  note.  According  to  my  recollection  Orunert  did  not 
propose  to  buy  the  note,  and  there  was  no  proposition  on 
the  part  of  the  bank  to  sell  it.  He  did  not  ask  or  give  any 
intimation  that  he  wanted  to  buy  the  note." 

The  following  circumstances  corroborate  what  Hodges 
and  Durst  said  was  their  understanding  of  the  transaction: 
The  paper  was  turned  over  to  Orunert  without  indorsement 
though  it  was  payable  to  the  order  of  the  bank.  Grunert 
charged  the  money  paid  for  the  note  to  Speich  and  Marty 
in  his  account  with  them,  though  he  kept  a  bills  receivable 
account  on  his  books.  He  rendered  a  statement  of  the  book 
account  to  Speich  and  Marty^  indicating  that  they  were 
charged  with  the  money  paid  for  the  note.  He  did  not 
notify  Wyss  of  his  ownership  of  the  paper  till  about  seven 
months  after  he  obtained  it,  and  not  until  the  financial  condi- 
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tion  of  Speich  and  Marty  became  such  as  to  lead  him  to  be- 
lieve that  he  could  not  collect  it  of  them.  The  following  cir- 
cumstances corroborate  Orunert^s  testimony :  When  the  note 
was  delivered  to  him,  by  his  direction  it  was  not  stamped 
as  is  the  usual  custom  when  paper  is  actually  paid  over  a 
bank  counter.  Orunert  sold  and, indorsed  the  paper  to  the 
First  National  Bank  of  Monroe  some  six  months  or  more 
after  he  obtained  it.  The  memorandum  on  the  stub  of  the 
check  used  in  paying  the  money  to  the  bank  was  to  the  ef- 
fect that  it  was  paid  on  a  purchase  of  the  paper.  After 
Wy88  paid  the  note  he  pressed  Speich  and  Marty  to  reim- 
burse him,  and  they  made  no  claim  that  it  had  been  paid  by 
Grunert  Speich  and  Marty ^  in  order  to  pay  their  outstand- 
ing indebtedness  to  the  patrons  of  the  cheese  factories,  avoid 
making  an  assignment,  and  satisfy  TTy^^,  arranged  with 
such  patrons  for  a  reduced  price  for  milk  so  as  to  increase 
the  profits  of  the  business,  and  turned  the  factories  over  to 
TFy«9,  conveying  to  him  at  the  same  time  some  manufactured 
products  on  hand  and  all  the  tools  in  and  for  use  in  the 
business,  valued  in  the  bill  of  sale  at  $830.  They  also  de- 
livered to  Wyas  at  the  same  time  notes  aggregating  $1,000, 
and  Speich  gave  a  deed  of  a  cheese  factory  lot  valued  at  $250. 
There  are  a  number  of  other  circumstances  but  they  are  not 
of  sufficient  significance  to  materially  add  to  the  evidence 
before  referred  to. 

The  circumstance  of  the  note  being  turned  over  without 
indorsement  is  without  any  reasonable  explanation  that  can 
readily  be  suggested  consistent  with  the  theory  that  it  was 
sold.  On  the  other  hand,  the  fact  that  the  paper  was  not 
stamped  paid  is  quite  as  persuasive  in  favor  of  the  theory 
that  it  was  purchased.  The  only  explanation  of  the  circum- 
stance that  the  amount  paid  by  Orunert  for  the  note  was 
charged  by  him  to  Speich  and  Marty  as  money  due  on  ac- 
count and  billed  to  them  as  such  in  a  statement  subsequently 
rendered  to  them,  is  that  they  wanted  such  a  statement  so 
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as  to  exhibit  their  condition  as  regards  their  entire  indebt- 
edness to  Grunert^  and  that  subsequently  the  note  was  taken 
out  of  the  account  and  placed  in  bills  receivable,  where  it 
in  fact  belonged.  The  circumstance  that  Orunert  kept  the 
note  in  his  possession  instead  of  delivering  it  to  Speich  and 
Marty  is  consistent  with  the  theory  of  a  purchase;  but  the 
circumstance  that  the  paper  was  held  for  months  without 
any  intimation  to  Wyss  that  it  had  not  been  paid,  indicates 
that  Orunert  intended,  in  taking  it  from  the  bank,  to  pay 
it,  and  that  his  claim  made  a  long  time  thereafter  on  Wy%% 
was  a  subterfuge  to  prevent  his  losing  on  account  of  opera- 
tions with  Speich  and  Marty.  The  circumstance  that  Durst 
called  on  Grunert  for  the  note  as  the  agent  of  Wyas^  when 
the  latter  was  requested  to  pay  it,  is  explained  by  the  fact 
that  he  then  stated  that  he  supposed  the  paper  had  long 
since  been  paid.  That  is  consistent  with  his  testimony  that 
he  had  no  definite  recollection  of  the  circumstances  of  the 
note  leaving  the  bank,  but  supposed  Qrwnert  took  it  up  by 
paying  it.  The  circumstance  that  Speich  and  Marty  made 
no  claim  that  the  note  had  been  extinguished  by  Grunerty 
when  pressed  by  Wy%9^  is  consistent  with  GrunerV%  claim, 
since  they  had  received  a  statement  from  Orunert  in  which 
the  note  was  charged  to  them  as  an  outstanding  obligation. 
There  is  reason  for  saying  they  honestly  and  reasonably  be- 
lieved they  were  liable  upon  the  note.  Again,*  it  was  not 
very  material  to  them  whether  the  debt  was  due  to  Wy9s  or 
Orunert,  It  is  not  improbable  that  they  then  preferred  to 
deal  with  Wy9%  rather  than  Grunert^  hoping  to  get  him  to  take 
the  factory  business  off  their  hands  or  aid  them  in  continu- 
ing it.  The  circumstance  of  the  sale  of  the  note  by  Grunert 
to  the  First  National  Bank  of  Monroe,  of  itself,  has  very 
little  significance.  Such  as  there  is  creates  suspicion  of  Gru- 
nerfs  claim  of  ownership  of  the  paper.  It  is  not  infrequent 
that  a  person  reaches  another  with  a  demand  against  him 
that  is  subject  to  question,  through  a  third  person  as  owner. 
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Orunert  evidently  desired  to  dispose  of  the  note  to  the  bank, 
or  to  have  the  bank  appear  to  be  the  owner,  and  to  reach 
WysB  with  a  demand  for  its  payment  in  that  way  instead  of 
performing  the  rather  unpleasant  task  himself  of  presenting 
it  to  Wy88  for  such  payment. 

The  above  review  of  the  evidence  and  conclusions  dis- 
closed thereby  sufficiently  shows  that  it  cannot  be  said  that 
the  finding  of  the  referee  is  clearly  against  the  preponder- 
ance thereof.  When  there  is  a  clear  conflict  of  evidence 
and  of  the  reasonable  inferences  therefrom,  so  much  de- 
pends upon  the  appearances  of  witnesses,  their  manner  on 
the  stand,  and  the  personal  $tudy  of  them  during  the  trial 
which  the  careful  trier  will  give  in  order  to  accurately 
weigh  the  evidence,  that  it  is  not  safe  to  disturb  his  findings 
except  in  a  clear  case.  There  is  a  wide  difference  between 
preponderance  of  evidence  on  one  side  of  a  controversy  and 
clear  preponderance  on  the  other.  So,  when  the  trial  judge 
or  referee,  with  the  peculiar  advantages  of  his  position,  de- 
cides as  to  where  the  truth  lies  on  a  controverted  question 
of  fact,  it  is  not  often  that  such  decision  is  disturbed.  In 
order  to  justify  such  disturbance,  the  evidence  must  not 
only  preponderate  against  the  finding,  but  the  overbalanc- 
ing that  way  must  be  sufficiently  significant  to  produce 
conviction  that  the  evidence  did  not  receive  proper  con- 
sideration by  the  trial  court,  through  mistake  in  overlook- 
ing material  portions  thereof  or  from  prejudice  or  some 
other  cause.  That  is  plainly  requisite  to  fully  satisfy  the 
rule  as  laid  down  in  the  books  and  supported  by  the  ad- 
judged cases,  that  the  findings  of  a  referee,  confirmed  by 
the  court  below,  will  not  be  disturbed  unless  against  the 
clear  preponderance  of  the  evidence,  which  rule  is  the  test 
to  be  applied  to  a  referee's  findings  according  to  the  decision 
of  this  court.     Zoesch  v,  Thidman^  1U5  Wis.  117. 

The  test  above  indicated  plainly  precludes  disturbing  the 
findings  of  fact  on  the  subject  of  whether  the  note  was  pur- 
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chased  of  or  paid  to  the  Citizens'  Bank.  The  direct  evi- 
dence is  clearly  in  conflict.  There  are  significant  circnm- 
stances  established  that  point  both  ways,  some  of  which,  on 
both  sides,  are  sasceptible  of  reasonable  explanation,  and 
some  are  not.  Even  if  we  were  to  weigh  the  probabilities 
in  order  to  arrive  at  a  conclusion,  it  is  not  clear  upon  which 
side  the  preponderance  would  be.  The  strongest  circum- 
stance in  appellant's  favor  is  the  fact  that  he  took  the  note, 
accompanying  the  act  with  a  declination  to  having  it  can- 
celed. That,  without  corroboration,  is  not  enough  to  war- 
rant finding  that  the  transaction  was  a  sale.  A  sale  requires 
a  precedent  executory  contract,  one  party  agreeing  to  sell 
and  the  other  to  buy.  The  consummation  of  the  contract 
requires  a  transfer  of  the  title  of  the  subject  of  sale  with 
intent  to  execute  it.  Where  there  is  a  mere  taking  up  of  a 
note  by  a  stranger,  it  being  delivered  uncanceled,  by  re- 
quest,* without  any  other  circumstance,  the  presumption  of 
law  is  that  a  payment  of  the  note  was  intended  and  that 
the  note  is  thereby  extinguished.  2  Edwards,  Bills  &  N. 
§  728;  Lcmcey  v.  Glarkj  64  N.  Y.  209;  Binford  v.  Adams, 
104  Ind.  41;  DmigJierty  v.  Deeney,  45  Iowa,  443;  Swope  v. 
LeffingweU,  72  Mo.  348. 

As  to  appellants  Speich  and  Marty  we  are  unable  to  dis- 
cover anything  in  the  facts  found  by  the  referee  to  support 
the  judgment.  The  most  respondent  claims  the  evidence 
shows  is  that  they  failed  to  notify  Wyss  that  the  note  had 
been  paid  when  he  pressed  them  for  payment  thereof  and 
that  they  thereby  aided  Orimert  in  carrying  out  his  scheme 
of  saving  himself  harmless  from  loss  by  treating  the  paper 
as  an  outstanding  obligation  against  Wyss.  The  trouble  with 
that  is,  there  is  no  finding  to  that  effect,  and  the  evidence 
by  no  means  clearly  establishes  the  claim  that  when  Wyss 
called  upon  Speich  and  Marty  for  payment  they  knew  the 
note  was  not  in  existence  as  a  legal  obligation.  Chrimert  on 
one  occasion  gave  proof  to  them  that  the  money  due  him 
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was  on  account  and  not  on  tho  note,  and  upon  another  oc- 
<)asion  that  he  held  the  note  as  an  outstanding  obligation. 
It  had  never  been  delivered  to  them  and  they  may  well  have 
understood  that  Orvmsrt  understood  that  the  paper  had  not 
been  extinguished.  It  is  one  thing  to  sustain  the  finding  of 
^  referee  confirmed  by  the  court  below;  it  is  quite  another 
to  make  a  finding  in  this  court  from  evidence  found  in  the 
record.  The  latter  requires  clear  and  convincing  proof. 
Mere  evidence  from  which  a  finding  might  r^sonably  have 
been  made  is  not  sufficient.  While  we  have  passed  on  the 
question  of  whether  the  evidence  connected  Speich  and 
Marty  with  the  wrong  to  plaintifif,  the  complaint  is  as  bar- 
ren as  the  findings  of  fact  and  the  evidence  of  any  sugges- 
tion that  they  were  guilty  participants  in  the  wrong.  There 
is  no  cause  of  action  stated  or  even  attempted  to  be  stated 
against  them  in  the  complaint  so  far  as  we  can  discover. 

The  failure  to  hold  two  of  the  defendants  liable  to  plaintiff 
does  not  of  itself  militate  against  holding  Gnmert.  If  the 
theory  of  the  complaint  were  that  there  was  a  fraudulent 
agreement  between  the  three  appellants  executed  to  plaint- 
iff's damage,  it  would  show  a  several  as  well  as  a  joint  lia- 
bility. The  concert  of  action  would  be  material  only  in  order 
to  show  a  joint  liability  rendering  all  severally  liable  also  for 
the  result  of  the  wrong,  without  regard  to  the  relative  ben- 
efit they  obtained.  Fountain  Spring  P.  Co,  v,  Roberts^  92  Wis. 
346.  The  wrong  to  plaintiff  was  remediable  by  an  action 
for  deceit  whether  it  was  committed  by  one  of  the  parties 
acting  alone  or  by  all  of  them  acting  in  concert.  So  the 
failure  to  hold  Speich  and  Marty  is  of  little  significance  on 
the  question  of  whether  Qrunert  is  liable. 

It  is  said  this  action  was  not  maintainable  because  the 
evidence  shows  respondent  received  full  reparation  from 
Speich  and  Marty  for  any  wrong  done  him ;  that  he  collected 
of  them  the  full  amount  of  the  payment  made  to  Grunert. 
We  do  not  deem  it  necessary  to  discuss  at  length  the  evi- 
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dence  npon  which  that  contention  is  based.  Looking  at  it 
in  the  most  favorable  light  for  appellants,  there  was  consid- 
erable property  turned  over  to  respondent  to  secure  him  in 
part  against  loss  from  having  paid  the  note.  We  fail  to  find 
any  evidence  showing,  or  definitely  tending  to  show,  that 
respondent  received  anything  mitigating  his  damages  for  the 
wrong  complained  of,  except  $300  allowed  by  the  referee 
for  a  note  turned  over  to  him  by  appellants  Speich  and 
Marty.  If  the  conveyance  of  property  to  Wyaa  had  any- 
thing to  do  with  the  claim  against  Gruiiert  or  the  claim 
against  Speich  and  Marty ^  on  account  of  the  $2,000  note  — 
and  we  are  inclined  to  think  it  had  as  to  the  latter,  though 
that  is  in  dispute  —  it  was  by  way  of  mere  security,  not  pay- 
ment, and  nothing  has  been  realized  except  as  indicated.  So 
respondent's  damage,  at  the  time  of  the  commencement  of 
the  action,  was  the  amount  paid  Grunert^  less  $300,  the 
amount  awarded  him  by  the  judgment. 

A  further  point  is  made  that  this  action  is  not  maintain- 
able without  restoring  defendants  to  their  former  situation. 
How  such  failure  would  affect  Speich  and  Marty ^  if  the  facts 
showed  they  were  otherwise  liable,  need  not  be  discussed. 
As  to  Orunert^  the  rule  invoked  has  no  application,  because 
respondent  received  nothing  of  value  from  him.  Having 
received  nothing  of  value,  there  was  nothing  to  be  returned 
as  a  condition  precedent  to  the  commencement  of  the  ac- 
tion. City  Nat.  Bank  v.  Kvaworm^  88  Wis.  188;  HigJutm 
V.  Harris,  108  Ind.  246;  Snow  v.  AUey,  lU  Mass.  546,  554. 
The  doctrine  that  a  person  cannot  rescind  a  contract  or  sue 
for  money  or  property  parted  with  thereon,  on  the  ground 
of  fraud,  without  returning  to  his  adversary  what  he  him- 
self received  on  it,  refers  to  the  relations  between  the  par- 
ties to  the  contract,  not  to  the  rights  of  strangers  thereto. 
As  said  in  Gay  v.  D.  M.  Osborne  &  Co.  102  Wis.  641,  rules 
of  law  are  supposed  to  be  consistent  with  reason  and  com- 
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raon  sense  when  applied  to  the  rescission  of  a  contract  upon 
the  ground  of  fraud  the  same  as  to  any  other  subject.  The 
right  of  rescission,  though  legal,  is  based  on  equitable  prin- 
ciples, therefore  the  requisites  of  its  exercise  should  go  no 
further  than  strict  compliance  with  the  dictates  of  good  con- 
science requires.  For  what  reason  should  respondent  re- 
turn to  Speich  and  Marty  the  security  he  holds  from  them, 
if  any,  as  a  consideration  for  recovering  from  Gninertt 
Where  does  G'V'WTi^r^'^  equity  come  in  as  to  that  in  excess  ofx 
the  actual  amount  Wyss  has  recouped  from  Speich  diXiA  Marty  f 
The  answer  must  be  that  there  is  no  such  equity.  The  things 
of  value  received  on  a  contract  to  be  returned  as  a  condi- 
tion precedent  to  rescission,  are  those  received  of  the  wrong- 
doer. He  has  no  right,  legal  or  equitable,  to  anything 
received  of  a  third  person,  except  as  the  damages  inflicted 
by  him  are  thereby  reduced.  Many  illustrations  of  this  doc- 
trine, touching  the  circumstances  of  this  case  on  the  branch 
here  under  discussion  at  all  points,  might  be  given.  In 
Stevens  v,  Austin^  1  Met.  55Y,B.  received  a  note  from  A.  for 
goods  fraudulently  obtained  of  him.  A.  conveyed  the  goods 
to  C,  who  took  with  knowledge  of  the  fraud.  Hdd^  that 
B.  could  recover  of  C.  without  returning  the  note  to  A. 
Shaw,  C.  J.,  in  delivering  the  opinion  of  the  court,  said : 
"  The  question  is,  whether  the  plaintiff  was  bound  to  tender 
back  the  note  and  money  he  had  received,  before  he  could 
bring  his  action.  We  think  he  was  not.  Not  to  the  defend- 
ant; for  the  plaintiff  had  received  nothing  from  him.  Nor 
could  the  defendant  raise  the  question  of  whether  the  plaint- 
iff had  made  restoration  to  A.  or  not.  It  was  res  inter  alios^ 
with  which  the  defendant  had  no  concern,  and  was  wholly' 
irrelative  to  the  issue  between  the  parties."  To  the  same 
effect  are  &iow  v.  Alley,  14A  Mass.  54:6 ;  Thayer  v.  Turner^ 
8  Met.  550. 
What  has  been  said  covers  all  questions  presented  on  the 
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appeal.  As  to  appellant  Grunert  it  requires  an  affirmance 
of  the  judgment,  but  as  to  appellants  S^ich  and  Marty  the 
judgment  must  be  reversed. 

By  the  CouH. —  The  judgment  appealed  from  is  reversed 
as  to  Speich  and  Marly  and  affirmed  as  to  Orunert^  costs  in 
this  court  to  go  against  respondent  for  clerk's  fees  and  print- 
ing. The  cause  is  remanded  with  directions  to  modify  the 
judgment  in  the  circuit  court  accordingly,  dismissing  the 
case  as  to  Speich  and  Martyr  with  costs. 


PiLLTNGHAM,  Respondent,  vs.  Kiohols  and  wife,  Appellants. 

October  IS  —  October  SO,  1900. 

Tnuia  and  trustees:  Absolute  conveyance:  Execution  and  suppression 
of  deed:  Evidence, 

1.  In  the  absenoe  of  fraud,  accident,  or  mistake  the  grantor  will  not  be 

permitted  to  prove  that  a  deed  absolute  on  its  face  was  given  in 
trust  for  his  benefit. 

2.  Findings  of  the  trial  court  to  the  effect  that  at  the  time  of  the  exe- 

cution of  a  deed  by  plaintiff  and  her  husband  (since  deceased)  to 
defendant  the  latter  executed  a  conveyance  of  the  same  land  to 
plaintiff,  and  that  afterwards,  having  possession  of  both  instru- 
ments, defendant  fraudulently  suppressed  or  destroyed  the  convey- 
ance to  plaintiff,  and  hence  that  the  defendant  should  be  compelled 
to  convey  to  plaintiff  or  the  title  be  vested  in  her  by  judgment,  are 
held  not  to  be  supported  by  sufficient  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  B.  F.  Dunwiddie,  Circuit  Judge.     Reversed. 

This  action  was  commenced  to  compel  the  defendants  to 
deed  to  the  plaintiff  certain  property  described  in  the  com- 
plaint, situated  in  the  city  of  Beloit,  Wisconsin.  The  facts  dis- 
closed by  the  evidence  and  the  findings  are  as  follows:  The 
plaintiff  and  Robert  Hall  were  husband  and  wife,  and  in 
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1894  Hall  was  seventy-five  years  of  age,  and  plain tiflP  sixty- 
one.  Hall  died  February  20, 1896,  leaving  no  children,  the 
plaintiff  being  his  sole  heir.  The  defendants  are  husband 
and  wife.  Hall  took  the  defendant  John  Nichols  into  his 
family  when  he  was  about  three  years  of  age,  and  always 
treated  him  as  a  son.  Hall  had  children,  but  all  of  them 
were  dead.  The  plaintiff  was  his  second  wife.  In  1894 
Hall  owned  the  property  described  in  the  complaint,  which 
consisted  of  three  store  buildings  and  the  land  upon  which 
they  were  situated,  yielding  an  average  yearly  income  of 
about  $900  or  $1,000.  He  also  had  a  homestead,  worth  from 
$1,500  to  $3,000,  life  insurance  of  the  face  value  of  $4,100, 
a  note  of  Nichols  for  $1,000,  and  other  personal  property  of 
the  value  of  about  $300.  On  August  9,  1894,  Hall  and 
plaintiff  executed  and  delivered  to  Nichols  a  warranty  deed 
of  the  three  store  buildings,  which  was  recorded  September 
20,  1898.  The  plaintiff  claims,  and  the  court  so  found,  that 
at  the  time  of  this  transaction  Hall  desired  to  convey  this 
property  to  her;  that  he  believed  the  only  method  of  so 
doing  was  to  deed  to  a  third  party;  that  he  had  confidence 
in  Nichols^  and,  upon  his  promise  to  convey  the  property  to 
plaintiff,  the  deed  above  mentioned  was  made  for  the  sole 
and  only  purpose  of  getting  the  title  to  said  premises  in 
plaintiff. 

Findings  6  and  11  — the  ones  most  vigorously  attacked  — 
are  as  follows:  "(6)  That  the  said  John  Nichols  about  the 
same  time  conveyed  said  premises  to  this  plaintiff,  and  that 
both  of  said  deeds  were  placed  in  a  drawer  in  the  safe  then 
in  the  store  of  said  Nichols^  with  the  other  papers  of  said 
Robert  Hall  in  the  drawer  of  said  safe  of  said  John  Nichols^ 
and  where  at  the  time  the  said  Hall  kept  his  papers,  and  to 
which  drawer  the  said  Hall  had  a  key."  "  (11)  That  on  or 
about  the  2Sth  day  of  September,  1898,  and  at  the  time 
when  this  plaintiff  was  very  sick,  said  John  NicholsjVrith  in- 
tent to  cheat  and  defraud  the  plaintiff  out  of  said  premiseSi 
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caused  to  be  duly  recorded  in  the  ofSce  of  the  register  of 
deeds  for  Eock  county,  Wisconsin,  the  said  deed  from  said 
Robert  Hall  and  the  plaintiff  to  the  said  John  Nichols^  and 
suppressed  and  concealed  or  destroyed  the  said  deed  from 
said  John  Nichols  to  this  plaintiff.  And  that  said  John  Nich- 
4^8  has  always,  until  said  September  28, 1898,  acknowledged 
said  plaintiff  to  be  the  owner  of  said  premises,  and  acted  as 
the  agent  of  this  plaintiff  in  the  care  thereof,  and  until  after 
September  28, 1898,  never  in  any  manner  claimed  to  be  the 
owner  thereof,  or  any  interest  therein,  and  that  neither  of 
said  defendants  were  the  owners  of  any  interest  in  said 
premises." 

The  defendants'  answer  sets  forth  that  for  many  years 
NichoU  had  worked  for  Hall,  and  received  little  or  no  com- 
pensation other  than  his  support.  That  in  1889  he  was 
about  to  leave  Beloit  and  engage  in  business  elsewhere, 
when  Hall  requested  him  to  remain,  and  agreed  that  if  he 
would  so  remain  and  aid  him  in  caring  for  his  business  af- 
fairs he  would  give  him  his  business  property,  consisting  of 
the  property  mentioned,  reserving  the  income  thereof  for 
himself  and  plaintiff  during  their  lives ;  that  the  deed  of 
August  9,  1894,  was  executed  pursuant  to  this  agreement, 
and  that  NiohoU  had  collected  the  rents,  and,  after  paying 
insurance,  taxes,  and  repairs,  bad  paid  the  remainder  to 
Hall  and  to  plaintiff,  until  June,  1899,  when,  at  the  request 
of  the  plaintiff,  the  collection  of  the  rent,  etc.,  was  turned 
over  to  her. 

Upon  the  trial  the  court  made  findings  sustaining  the 
plaintiff's  theory,  and  entered  a  judgment  against  defend- 
ants, from  which  they  have  taken  this  appeal. 

E.  D,  McOowan^  attorney,  and  H.  W.  Chynoweth^  of  coun- 
sel, for  the  appellants. 

For  the  respondent  there  was  a  brief  by  J.  B,  Dow  and 
Smith  (&  Pierce^  and  oral  argument  by  Wm.  Smith  and  0.  E. 
Pierce. 
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Babdebk,  J.  Unless  the  finding  can  be  sustained  that 
Nichols  made  a  deed  of  the  premises  in  suit  to  plaintiff  and 
thereafter  suppressed  it,  the  plaintiff  has  no  standing  in 
court.  There  is  absolutely  no  evidence  that  Nichols  pro- 
cured the  deed  from  Hall  and  wife  by  fraud,  accident,  or 
mistake.  In  absence  of  a  showing  of  such  facts,  the  rule  is 
universal  that  the  grantor  in  a  deed  will  not  be  permitted 
to  prove  that  a  deed  absolute  on  its  face  was  given  in  trust 
for  his  benefit.  FairchUd  v,  liasdall,  9  Wis.  379;  Clarke  v. 
McAvliffe,  81  Wis.  104.  See  Eruschke  v.  Stefcm,  83  Wis. 
373;  Krouskop  v,  Krouskop^  95  Wis.  296.  The  statute  (sec. 
2302,  Stats.  1898)  requires  that  a  trust,  other  than  those  re- 
sulting by  act  or  operation  of  law,  shall  only  be  created 
by  deed  or  conveyance  in  writing  subscribed  by  the  party 
creating  it,  or  by  his  duly  authorized  agent,  whose  authority 
shall  be  in  writing.  There  being  no  proof  of  the  creation 
of  any  trust  in  the  manner  so  pointed  out,  we  are  left  to 
grapple  with  the  question  whether  a  deed  was  in  fact  exe- 
cuted and  suppressed.  To  reach  a  proper  solution  of  this 
problem,  we  shall  first  consider  the  relations  of  the  parties. 

Away  back  in  the  year  1847  Hall  took  the  defendant  Nich- 
ols^ then  an  infant  but  three  j'^ears  of  age,  into  his  family. 
During  his  minority  he  treated  him  as  a  son,  and  received 
from  him  the  service  of  a  child.  Hall  was  then  a  married 
man  and  had  three  children.  His  wife  and  two  of  his  chil- 
dren died.  In  1870  he  married  the  plaintiff.  Nichols  con- 
tinued to  live  in  the  family  after  the  second  marriage,  and 
until  his  own  marriage,  and  one  year  afterwards,  and  was 
treated  as  a  son.  He  began  in  early  youth  working  for  Hall 
in  the  shoe  business,  and  received  little  or  no  compensation 
beyond  his  support.  Afterwards  he  became  a  partner  with 
Mr.  Hall,  and  later,  upon  his  retirement  from  business,  he 
formed  a  partnership  with  Mr.  Hall's  son  Eobert.  The  lat- 
ter died  in  1SS9,  and  Nichols  thereafter  ran  the  business 
himself.    After  the  son's  death,  Mr.  Hall  was  in  no  active 
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business.  He  continued  to  be  on  the  best  of  terms  with 
NichoU^  called  him  his  "dear  son,"  and  stated  that  he  had 
done  very  much  to  help  him  accumulate  his  property.  This 
was  the  situation  of  affairs  when  the  deed  to  Nickola  was 
executed  on  August  9, 1894:.  At  that  time  Hall  was  seventy- 
five  years  of  age,  and  in  somewhat  feeble  health.  The  cir- 
cumstances of  the  execution  and  delivery  of  this  deed  are 
especially  significant.  The  deed  was  drawn  under  the  direc- 
tion of  Mr.  O.  H.  Orton,  an  attorney  living  at  Beloit.  Mr. 
Orton  was  produced  as  a  witness,  and  detailed  at  length  the 
circumstances  of  the  transaction.  He  visited  Mr.  Hall  at 
his  house,  who  gave  him  directions  as  to  the  preparation  of 
the  deed.  He  wanted  a  simple  warranty  deed,  and  stated 
that  all  other  matters  with  reference  to  the  business  were 
understood  between  himself  and  Nichols^  and  that  he  had 
the  utmost  confidence  in  his  carrying  out  his  wishes  without 
any  writing  on  the  subject;  that  Nichols  understood  that  he 
and  his  wife  were  to  have  the  rents  and  profits  of  the  prop- 
erty during  their  lives.  He  further  told  the  witness  that 
NichoU  had  always  been  a  faithful  and  worthy  son,  and 
that  they  intended  that  he  should  have  all  the  property  after 
they  got  through  with  it.  All  they  expected  was  the  in- 
come from  it,  and  they  trusted  NiclwU  to  give  them  the 
profits  of  the  property.  The  witness  further  stated  that  only 
the  one  deed  was  drawn,  and  that  there  was  no  talk  or  sug- 
gestion that  NichoU  and  wife  were  to  deed  this  property  to 
Mtb.  Hall.  Orton  went  to  his  oflBce,  caused  the  deed  to  be 
drawn,  and  went  back,  had  it  executed,  and  took  the  ac- 
knowledgment. He  took  with  him  a  Mr.  Sandall  to  wit- 
ness the  deed,  who  was  also  produced  as  a  witness.  To  him 
Mr.  Hall  stated  that  he  was  anxious  to  have  the  matter  fixed 
up  because  he  wanted  NickoU  to  have  what  he  considered 
to  be  his  just  due.  He  had  always  been  a  good  boy,  and  he 
(HaU)  had  always  looked  upon  him  as  a  son,  and  now,  as  he 
had  no  children  of  his  own,  all  they  cared  for  was  the  use 
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of  the  property  as  long  as  they  lived,  and  that  they  would 
trust  him  as  to  their  securing  the  rents  from  it.  This  con* 
versation  was  had  in  the  presence  of  Mtb.  HaU^  who  duly 
signed  and  acknowledged  the  execution  of  the  deed.  By 
Mr.  Hall's  direction,  Orton  took  the  deed  to  his  office,  and 
thereafter  delivered  it  to  NichoU.  In  the  fall  of  that  year 
Mr.  Hall  told  Mr.  Hay  ward,  an  old-time  friend,  that  he  had 
deeded  a  part  of  his  property  to  NicJiols.  In  the  spring  of 
1895  he  made  a  similar  admission  to  another  witness.  There 
is  also  testimony  from  other  witnesses  along  this  same  line 
made  at  later  dates.  These  are  undisputed  facts  in  the  case. 
We  have  thus  far  purposely  omitted  reference  to  the  testi- 
mony of  defendant  Nichols,  He  gave  testimony  strongly 
supporting  his  side  of  the  case.  He  is,  however,  an  interested 
party.  Some  of  his  testimony  was  clearly  incompetent  under 
the  statute,  as  was  also  some  of  the  testiny^ny  given  by 
plaintiff,  which  covered  transactions  with  the  deceased.  He 
is  in  direct  dispute  with  a  large  number  of  witnesses  who 
testified  to  admissions  claimed  to  have  been  made  by  him 
regarding  the  title  to  the  property,  and  concerning  which 
we  will  have  something  to  say  hereafter.  Both  himself  and 
Mrs.  Nichols  deny  that  they  ever  executed  any  deed  to  the 
plaintiff.  No  such  deed  was  produced,  and  no  witness  was 
sworn  who  ever  saw  any  such  instrument,  or  who  was  will- 
ing to  say  that  such  a  paper  was  ever  drawn  or  ever  had 
legal  existence.  Whether  any  such  deed  ever  in  fact  existed 
is  a  pure  matter  of  speculation.  The  trial  court,  by  its  sixth 
finding,  says  that  about  the  time  the  deed  to  Nichols  was 
executed  he  conveyed  the  premises  in  question  to  plaintiff, 
and  that  both  deeds  were  placed  in  a  drawer  in  his  safe, 
with  other  papers  of  Hall's,  and  to  which  drawer  Hall  had 
a  key.  No  one  pretends  that  there  is  any  direct  testimony 
to  support  this  finding.  Such  a  finding  seems  to  have  been 
deemed  necessary  to  support  the  theory  of  a  delivery  of  the 
deed.    Neither  has  the  eleventh  finding,  regarding  the  con- 
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cealment  and  suppression  of  this  deed,  any  direct  evidence 
to  support  it.  Both  findings  rest  upon  inferences  and  deduc- 
tions from  the  testimony,  which  are  claimed  to  be  of  such 
probative  force  as  to  warrant  the  conclusion  reached.  The 
plaintifTs  case  rested,  first,  upon  declarations  and  statements 
of  Nichols;  second,  upon  declarations  and  statements  of  Hall ; 
and,  third,  upon  the  conduct  of  the  respective  parties.  With 
reference  to  the  alleged  admissions  made  by  Nichols^  they 
may  be  summarized  by  the  statement  that  at  different  times, 
and  especially  after  Mr.  Hall's  death,  he  stated  in  casual 
conversation  with  the  different  witnesses  that  Hall  had 
deeded  the  stores  to  Mrs.  HaUj  or  that  she  owned  all  the 
property  and  he  was  left  nothing,  and  that  he  thought  that 
Mr.  Hall  had  been  unfair  to  him.  With  one  or  two  excep- 
tions, these  statements  were  made  to  parties  who  had  no  in- 
terest in  the  controversy,  and  who  were  merely  attempting 
to  satisfy  an  idle  curiosity.  In  view  of  what  this  court  has 
frequently  said  regarding  this  class  of  testimony,  it  is  hardly 
necessary  to  do  more  than  refer  to  the  cases.  It  is  univers- 
ally considered  as  the  weakest  kind  of  evidence  that  can  be 
produced.  Ilamen  v.  Markstrum^  67  Wis.  493;  Emery  v. 
StaUj  101  Wis.  067.  The  same  is  true  of  the  alleged  admis- 
sions of  the  deceased.  Moreover,  the  weight  of  such  admis- 
sions is  greatly  lessened  by  the  fact  that  proof  was  made  of 
admissions  by  him  that  are  directly  contradictory.  It  should 
be  observed  also  that  none  of  the  admissions  alleged  to  have 
been  made  by  Nichols  go  to  the  fact  of  the  existence  of  a 
deed.  They  relate  rather  to  admissions  in  derogation  of  his 
title,  and  not  to  the  manner  in  which  his  title  became  di- 
vested. Considering  these  alleged  admissions  by  themselves, 
they  are  hardly  sufficient  to  create  a  robust  suspicion  against 
him.  There  are  certainly  some  things  in  the  conduct  of 
Nichols  to  give  color  to  the  court's  conclusion.  The  transfer 
of  the  insurance  on  the  stores  to  Mrs.  IfaU^  the  giving  of  the 
note  by  him  to  her  when  he  held  her  unpaid  note,  and  the 
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signing  of  the  petition  for  street  grading  as  agent,  are  cir- 
cumstances of  more  or  less  cogency  in  support  of  that  view. 
But  are  they,  when  grouped  with  the  other  facts  in  the  case, 
of  such  convincing  weight  as  to  completely  overturn  a  solemn 
deed  and  convict  the  defendant  of  a  criminal  fraud  ?  We 
think  not. 

This  is  one  of  the  class  of  cases  where  the  proof  should 
be  of  the  clearest  and  most  satisfactory  character  to  war- 
rant relief.  The  proof  should  be  such  as  to  establish  the 
facts  beyond  reasonable  controversy.  There  can  be  no  re- 
laxation from  this  rule  without  greatly  disturbing  the  in- 
tegrity of  titles.  The  rule  so  often  laid  down  in  cases  some- 
what similar  to  this  may  be  found  noted  in  the  following 
cases:  Ha/rter  v.  Chriatoph^  32  Wis.  245;  Lavassar  v.  Wash- 
hume,  50  Wis.  200;  MeiswinM  v.  St.  Pavl  F.  <&  M.  Ins.  Go. 
75  Wis.  147.  To  entitle  the  moving  party  to  relief,  the  evi- 
dence must  show  something  more  than  probabilities;  more 
than  mere  appearance  of  truth.  As  has  frequently  been 
said,  the  facts  proven  should  be  of  such  positive  cliaracter 
and  of  such  convincing  force  as  to  point  to  the  conclusion 
reached  beyond  reasonable  controversy.  Giving  to  the  evi- 
dence of  plaintiflf  its  utmost  probative  force,  it  does  not  go 
beyond  the  realm  of  probability.  That  is  not  sufficient.  We 
are  met  at  the  outset  by  a  solemn  instrument  vesting  title  in 
Nichols.  Added  to  this  is  the  positive  testimony  of  the  cir- 
cumstances under  which  it  was  drawn,  and  of  the  state- 
ments made  by  the  grantor  at  the  time,  in  absolute  confirma- 
tion of  the  defendants'  position.  We  have  an  utter  failure 
of  proof  as  to  the  existence  of  any  deed  executed  by  Nichols. 
The  execution  of  such  a  deed  would  be  of  no  avail  without 
delivery.  The  plaintiflf  makes  no  claim  that  she  ever  sup- 
posed any  such  deed  was  ever  in  existence.  At  one  time 
she  went  so  far  as  to  deny  ever  having  executed  the  deed  to 
Nichols^  but  she  was  forced  to  abandon  that  position.  We 
cannot,  within  reasonable  limits,  refer  to  the  multitudinous 
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circumstances  relied  upon  by  plaintiff  to  establish  her  case. 
We  admit  that  there  are  many  things  shown  hard  to  recon- 
cile with  the  fact  that  Nichols  was  to  remain  the  absolute 
owner  of  this  property.  We  meet  this,  however,  with  the 
extreme  probability  that,  if  Hall  intended  this  property 
should  be  conveyed  to  his  wife,  he  would  have  had  both 
deeds  prepared  at  the  same  time.  Why  should  he  delay  or 
postpone  it?  No  explanation  of  any  kind  is  offered.  Again, 
if  a  deed  had  in  fact  been  drawn  and  properly  executed  by 
Nichols  and  wife,  it  is  strange  that  the  witnesses  or  the  of- 
ficer taking  the  acknowledgment  have  not  appeared.  It  may 
be  that  such  a  deed  was  executed,  but  we  are  unable  to  say 
BO  with  that  certainty  the  law  requires.  Hence,  in  obedience 
to  our  conviction  and  the  mandate  of  the  law,  we  are  com- 
pelled to  reverse  the  judgment  of  the  trial  court,  and  re- 
mand the  case  with  directions  to  dismiss  the  action. 
By  the  Court. —  So  ordered. 
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Master  and  servant:  Personal  injuries:  Cause  of  accident:  Defective  ap-  ^^^  *262| 

paratus:  Negligence  of  co-employee:  Evidence:  Burden  of  proof:  (108  ^ 

Court  and  mri:  Special  verdict:  Instructions.                                   ?14  *  87 

114  «484 

1.  In  an  action  for  injuries  sustained  by  plaintiff  while  operating  a  m\^  *4^\ 

wood-embossing  machine,  caused  by  an  explosion  of  gasoline  gas,  '_ 

which  was  used  in  heating  the  metal  dies  of  the  macliines,  a  find-  |^^  ^  ]!!. 

ing  in  the  special  verdict  to  the  effect  that  the  explosion  was  caused  ^hq  z  34 
by  leakage  of  the  pipes  under  the  floor  of  the  small  building  in 
which  plaintiff  was  working,  which  conveyed  gasoline  from  an  out- 
side tank  through  the  inclosed  space  beneath  the  floor  and  up 
through  the  floor  to  the  machines,  is  held  unsupported  by  the  evi- 
dence, which  fails  to  show  affirmatively  that  there  was  any  such 
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leakage  and  shows  oonclusively  that  there  was  neither  exploeion 
nor  combustion  beneath  the  floor. 

2»  It  having  been  shown  that  a  co-employee  of  plaintiff  was  in  the  habit 
of  permitting  gasoline  to  drip  from  the  burner  of  his  machine  after 
it  had  been  extinguished,  and  that  enough  gas  might  have  been 
formed  in  the  room  in  that  way  to  account  for  the  explosion,  there 
could  be  no  presumption,  from  the  mere  fact  of  the  explosion,  that 
there  was  any  defect  in  the  apparatus  supplying  the  gasoline,  but 
the  burden  was  upon  plaintiff  to  show  by  a  preponderance  of  rea- 
sonably direct  evidence  the  existence  and  proximate  efficacy  of 
such  a  defect;  and  it  was  error  therefore,  even  upon  the  assump- 
tion tliat  the  accident  might  have  been  caused  either  by  a  defect 
or  by  the  co-em ployee*s  negligence,  to  submit  those  two  possible 
causes  to  the  jury,  for  the  adoption  of  one  or  the  other,  as  if  they 
stood  on  an  entire  parity  as  to  quantum  of  proof  necessary  to  give 
either  its  legal  effect 

&  Where,  as  in  this  case,  the  plaintiff,  upon  whom  the  burden  rests,  has 
failed  to  show  by  any  reasonably  direct  evidence  that  defendant 
has  been  guilty  of  any  negligence  which  caused  the  injuries  com- 
plained of,  the  court  should  so  decide  and  should  not»  by  submit- 
ting it  to  the  jury,  imply  that  the  question  is  an  open  ona 

4  Where  a  special  verdict  is  taken  it  is  not  only  improper  but  errone- 
ous to  instruct  the  jury  generally  upon  the  law  of  the  case  and, 
especially,  so  as  to  inform  them  of  the  legal  effect  of  the  answers 
to  the  questions  submitted. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ozaukee 
county :  James  J.  Dick,  Circuit  Judge.    JReversed. 

Action  to  recover  for  personal  injuries  suffered  by  the 
plaintiff  from  an  explosion  of  gasoline  gas  while  he,  as  an 
employee,  was  operating  an  embossing  machine;  he  then 
being  about  nineteen  years  of  age  and  having  been  em- 
ployed in  the  same  capacity  for  about  four  months.  The 
building  in  which  the  explosion  took  place  was  about  twenty- 
eight  feet  long  north  and  south,  by  sixteen  feet  wide,  a 
single  story,  eaves  ten  feet  from  the  floor,  constructed  of 
brick.  Underneath  was  a  space  or  basement  inclosed  by 
the  foundation  walls,  some  twenty  inches  deep,  having  a 
single  opening  at  the  south  end,  about  eighteen  inches  square. 
The  floor  was  double,  of  matched  flooring,  and  practically 
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air-tight,  except  that  it  was  perforated  by  two  -f-inch  pi  pea 
for  carrying  gasoline,  and  two  If-inch  pipes  for  carrying 
steam,  and  a  trapdoor.  The  holes  through  which  the  pipes 
passed  were  just  large  enough  to  permit  them  to  pass 
through  easily.  The  trapdoor  rested  by  its  own  weight 
upon  the  joists,  leaving  slight  cracks  or  interstices  around 
it.  At  the  south  end  of  the  building,  and  outside,  was  main- 
tained a  seven-gallon  tank  of  gasoline,  from  which  a  |-inch 
horizontal  pipe  passed  through  the  basement  northward, 
under  the  floor.  Some  ten  feet  from  the  south  end  of  the 
building  was  the  first  embossing  machine,  and  two  feet  be- 
yond that  the  second.  From  the  horizontal  gasoline  pipe 
in  the  basement  vertical  |~inch  pipes  passed  upward  along 
the  side  of  each  of  these  machines,  and  turned  at  about 
eight  feet  from  the  floor,  with  a  goose-neck  returning  to 
near  the  plates  of  the  machine,  some  three  or  four  feet  from 
the  floor.  Within  the  same  building  was  an  air  pump, 
which  was  connected  with  the  tank  outside  by  another  pipe, 
so  that  by  pumping  air  into  the  tank,  up  to  about  fifteen 
pounds  pressure,  the  gasoline  was  forced  through  the  hori- 
zontal pipe,  and  up  through  the  vertical  ones  and  the  goose- 
necks, to  a  burner  at  the  end  of  each  goose-neck.  These 
burners  were  equipped  with  a  valve  to  permit  or  prevent 
the  flow  of  gasoline,  and  were  used  to  heat  metal  dies  to 
high  temperature  for  embossing  wood.  Ordinarily,  one 
pumping  would  suflBce  to  maintain  pressure  for  one  and  one- 
half  to  two  hours.  The  building  had  four  windows  and  a 
large  door. 

The  plaintiff  and  one  Wolf  were  engaged  as  the  night 
shift  in  the  operation  of  these  embossing  machines,  which 
consisted  in  sliding  pieces  of  wood  through  between  a  roller 
and  this  heated  die,  whereby  figures  were  embossed  on  the 
wood.  In  order  to  heat  the  die,  the  burner  above  mentioned 
had  to  be  first  withdrawn  from  a  mandrel  or  sleeve,  and 
lighted,  and  replaced  in  the  sleeve.    To  do  this,  the  |-inoh 
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pipe,  bent  over  in  a  goose-neck,  was  supposed  to  furnish  suffi- 
cient elasticity;  but  there  is  some  evidence  to  establish  that 
the  operation  was  not  always  accomplished  merely  by  bend- 
ing the  pipe,  but  that  it  resulted  in  turning  the  vertical  pipe 
in  its  joint  below  the  floor.  The  process  of  heating  the  die 
occupied  perhaps  twenty  minutes.  Then  the  flow  of  gaso- 
line was  properly  turned  off  by  the  valve  above  mentioned. 
The  die  would  retain  sufficient  heat  for  perhaps  half  an  hour, 
when  the  process  of  heating  would  have  to  be  repeated.  It 
was  not  infrequent  that  there  was  some  spilling  of  gasoline 
at  the  time  of  turning  it  on  and  lighting  it,  nor  was  it  in- 
frequent that  the  operators  of  the  machines  omitted  to  fully 
turn  oflF  the  gasoline  when  extinguished,  whereby  a  dripping 
would  result.  Plaintiff  testifies  that  he  never  was  guilty  of 
such  omission,  but  knew  that  his  co-employee  Wolf  fre- 
quently was,  which  Wolf  also  testifies. 

On  July  2,  1897,  at  half  past  1  or  2  in  the  afternoon,  it 
was  noticed  by  the  day  men  that  the  vertical  pipe  supply- 
ing the  southmost  embossing  machine  was  loose  in  its  joint, 
and  it  was  also  noticed  that  the  pressure  gauge  on  the  air 
pump  ran  down  more  rapidly  than  usual,  and  independently 
of  the  consumption  of  gasoline  at  the  burners,  from  which 
resulted  inference  of  a  leak  in  the  system  somewhere.  A 
man  by  the  name  of  Anderson,  who  seems  to  have  had  no 
particular  duties,  but  whose  trade  involved  pipe  fittings, 
was  called,  and  attempted  to  tighten  the  vertical  pipe.  Not 
succeeding  in  getting  it  as  tight  as  he  liked,  he  took  it 
out  of  the  joint  entirely,  and  covered  it  with  white  lead, 
and  then  screwed  it  back,  and  pinched  it  in  tight  with 
a  wrench.  This,  however,  did  not  stop,  or  materially  di- 
minish, the  escape  of  either  air  or  gasoline,  indicated  by  the 
pressure  gauge.  He  therefore  examined  the  valves  in  the 
air  pump,  but  found  nothing  to  indicate  defect  there,  and 
seems  to  have  given  it  up  as  a  job  beyond  him.  The  loss  of 
pressure  was  not  so  great  at  that  time  but  that  work  could 
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continue.  Later,  perhaps  at  about  4  o'clock,  the  running 
down  of  the  pressure  gauge  became  more  rapid,  and,  while 
the  day  men  still  continued  their  work,  they  called  to  it  the 
attention  of  Wolf,  of  the  night  shift,  when  he  came  at 
about  half  past  5.  He  accordingly  went  to  one  Charles 
Holden,  who  is  called  a  foreman  or  subordinate  superin- 
tendent, and  told  him  of  the  trouble.  There  having,  on  a 
previous  occasion,  been  discovered  a  leak  in  the  galvanized 
iron  tank,  Holden  conceived  the  possibility  of  a  repetition 
of  such  defect,  and  called  to  his  aid  the  tinner  and  a  pipe 
setter.  They  took  the  tank,  holding  about  seven  gallons  of 
oil,  out  of  a  box  in  which  it  ordinarily  rested,  and  emptied 
it  of  gasoline;  put  it  back  in  the  box,  filled  the  box  with 
water,  and  then  applied  the  air  pump,  with  the  idea  that 
any  holes  in  the  tank  would  permit  escape  of  air,  which 
would  show  in  bubbles.  In  doing  this  they  discovered  some 
gasoline  outside  of  the  tank,  and  in  the  wooden  box,  esti- 
mated by  one  witness  to  be  about  a  quart,  which  it  is  testi- 
fied must  have  leaked  in  there  in  some  way.  They  found 
no  sign  of  leakage  in  the  tank,  and  therefore  took  the  water 
out  of  the  box  and  replaced  in  the  tank  the  same  gasoline.  It 
was  then  noticed  that  the  union  which  joined  to  the  tank  the 
gasoline  pipe  running  in  under  the  building  was  wet  with 
gasoline,  and  that,  in  connection  with  the  gasoline  which  had 
dripped  into  the  box,  led  to  the  inference  that  the  leak  ex- 
isted there.  The  union  was  taken  off  and  the  threads  filled 
with  white  lead,  and  then  put  in  place  and  tightened  ap,  as 
a  result  of  which  the  escape  of  pressure  was  very  much,  if 
not  entirely,  corrected.  The  witness  Holden  says  that  the 
pressure  gauge  stood  all  right.  The  plaintiff  says  that  it 
still  ran  down  slowly;  but  it  is  entirely  obvious  that  the 
condition  of  things  which  rendered  necessary  the  aid  of 
Holden  and  his  mechanics  had  been  substantially  overcome; 
whereupon  the  plaintiff  and  Wolf  went  to  work  at  their 
machines  a  few  minutes  after  6. 
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Both  of  them  had  heated  their  dies  once,  and  the  plaint- 
iff's die  had  again  become  cold,  and  at  about  8  o'clock  ho 
proceeded  to  draw  out  the  burner  from  the  mandrel  and  to 
strike  a  match  to  light  it.  Just  at  this  point,  as  he  was  ap- 
plying the  match,  a  terrific  explosion  took  place,  which 
lifted  the  roof  of  the  building  many  feet  in  the  air,  blew  out 
all  four  brick  walls  down  to  the  floor,  and  blew  the  plaint- 
13,  Wolf,  and  another  young  man  who  was  in  the  building 
outside  of  it.  The  roof  fell  back  almost  vertically.  The 
machine  at  which  Wolf  was  working  was  tipped  over  and 
torn  loose  from  its  joints  to  the  floor.  Certain  pieces  of 
wood  that  were  piled  up  for  the  purpose  of  embossing  were 
set  on  fire,  as  also  a  corner  of  the  roof,  but  were  easily  ex- 
tinguished as  soon  as  the  hose  was  in  operation.  The  floor 
of  the  whole  building  was  substantially  in  place  and  undis- 
turbed but  for  the  tilting  down  of  one  corner,  where  certain 
defective  supports  had  given  away,  and  the  resulting  tilting 
up  of  the  diagonal  corner.  No  combustion  took  place  be- 
neath the  floor,  and,  upon  examination  in  the  morning,  all 
of  the  joints  in  the  gasoline  pipe  beneath  the  floor  were 
found  to  be  completely  tight.  The  plaintiff  received  severe 
injuries. 

It  was  shown  by  experts,  substantially  without  contradic- 
tion, that  gasoline  vaporizes  readily;  the  vapor  is  heavier 
than  air,  and  sinks  to  the  lowest  place,  like  water,  but,  of 
course,  with  less  celerity;  that  it,  like  other  gases,  has  an- 
other property,  called  "  diffusion,"  whereby  some  portion 
of  it  will  gradually  diffuse  throughout  the  space  occupied 
by  the  air,  and  some  portion  of  the  air  will  diffuse  through 
the  space  in  which  the  heavier  gasoline  gas  settles;  that  the 
gas  from  gasoline  of  the  quality  used  by  the  defendant, 
when  mixed  with  atmospheric  air  in  the  proportion  of 
ninety-five  per  cent,  of  the  latter  and  about  five  per  cent,  of 
the  former,  constitutes  a  violently  explosive  mixture  if  fire 
come  in  contact  with  it;  that  the  gas  from  gasoline,  when 
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in  largerproportion  to  the  air,  or  "  richer,"  as  it  is  termed, 
burns  with  great  yiolence,  but  does  not  explode;  that  air 
currents  or  any  other  fortuitous  circumstances  may  cause, 
at  any  point  in  a  room,  a  variation  in  the  proportions  of 
mixture  of  air  and  gas;  that  in  half  an  hour  there  might 
escape  from  an  imperfectly  closed  burner  enough  gasoline 
to  supply  vapor  or  gasoline  gas  to  constitute  such  explosive 
mixture  through  a  space  large  enough  to  cause  an  explosion 
of  the  violence  of  that  in  question. 

It  was  also  shown,  without  substantial  controversy  be- 
tween the  experts,  that  to  fill  the  basement  with  gasoline 
gas  to  such  an  extent  that  it  would  force  its  way  upward 
through  the  interstices  about  the  pipes  passing  through  the 
floor  would  require  some  barrels  of  gasoline,  in  view  of  the 
fact  that  there  was  the  opening  described  in  the  wall  of  the 
basement  through  which  large  amounts  would  naturally 
escape,  its  tendency  being  to  flow  horizontally,  rather  than 
upward.  It  was  shown  that  no  unusual  amount  of  gasoline 
had  been  put  into  or  flowed  out  of  the  tank,  the  evidence 
being  that  the  ordinary  consumption  was  the  tank  of  seven 
gallons  twice  full  in  the  course  of  the  twenty-four  hours ;  that 
the  tank  had  been  filled  in  the  morning  of  the  2d  of  July, 
and  again  shortly  before  evening,  and  was  nearly  full  the 
next  morning.  There  was  conflict  of  testimony  between 
experts  as  to  the  propriety  of  using  white  lead  in  jointing 
gasoline  pipes, —  it  being  claimed  by  some  that  it  was  quickly 
dissolved  by  the  gasoline,  so  as  not  to  be  permanent;  by 
others,  that  it  was  the  usual  and  most  effective  application 
to  those  joints. 

At  the  request  of  the  defendant,  a  special  verdict  was  taken, 
the  questions  in  which  material  to  the  discussion  are :  "  Sixth. 
Was  the  explosion  caused  by  a  leakage  in  the  pipes,  or  from 
the  careless  handling  of  the  burner  or  its  attachments,  con- 
nected with  such  embossing  machine,  by  the  plaintiff  or  by 
Charles  Wolf?   A.  Caused  by  leakage  of  the  pipes.  Seventh. 
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Was  the  accumulation  of  gas  which  exploded  below  the  floor 
of  the  building  or  in  the  room  where  the  embossing  machines 
were  situated  ?  A.  On  both  places."  ^^Eleventh.  Were  the 
pipes  or  connections  used  for  conveying  the  gasoline  to  be 
generated  into  gas  so  defective,  at  the  time  of  the  accident, 
as  to  permit  the  escape  of  gasoline  ?  A,  Yes.  Twelfth,  If 
you  shall  answer  the  eleventh  question  in  the  affirmative, 
then  where  was  such  defect,  and  what  was  the  character  of 
such  defect?  A.  Imperfect  connection  caused  a  leakage 
under  the  floor."  ^'Fifteenth,  Was  the  defendant  guilty  of 
negligence  which  was  the  natural  and  probable  cause  of  the 
accident,  and  which  accident,  in  the  light  of  the  attending 
circumstances,  ought  reasonably  to  have  been  foreseen  by  a 
person  of  ordinary  intelligence,  care,  and  prudence  as  likely 
to  occur?    A.  Yes." 

The  defendant  moved  for  a  nonsuit  at  the  close  of  the 
plain tiflTs  case,  and  for  direction  of  a  verdict  in  its  favor  at 
the  end  of  the  trial,  and  after  verdict  moved  to  set  aside  the 
same  and  grant  a  new  trial  for  want  of  evidence,  among 
other  grounds,  and  to  set  aside  the  answers  to  the  above- 
mentioned  questions,  among  others,  and  render  judgment  in 
favor  of  the  defendant.  All  of  the  motions  being  overruled, 
judgment  was  entered  for  the  plaintiff,  from  which  this 
appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Ycm  Dyke  cfe  Ycm 
DyJce  &  Carter y  and  oral  argument  by  W,  E,  Ca/rter.  They 
argued,  among  other  things,  that  where  the  evidence  leaves 
the  actual  cause  of  an  accident  in  doubt  the  plaintiff  cannot 
recover.  Hyerv,  Ja/tusville^  101  Wis.  877;  Spencer  v.  C.^M. 
<&  St  P.  R.  Co.  105  Wis.  311 ;  Dacey  v.  N.  T.,  N.  H,  <k  H. 
R.  Co.  168  Mass.  479;  niclcey  v.  C,  M.  i&  St.  P.  R.  Co.  64 
Wis.  649;  Louisville  G.  Co.  v.  Kaufman,  48  S.  W.  Rep.  434, 
10  Am.  &  Eng.  Corp.  Cas.  (N.  S.),  161;  Epperson  v.  Postal 
T.  C.  Co.  155  Mo.  346;  Murphy  v.  B.  cfe  A.  R.  Co.  167  Mass. 
64;  Deiohirst  v.  B.  cfe  M.  R.  Co.  167  Mass.  402;  Ames  v.  N. 
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J.  &  R.  Co.  46  Atl.  Eep.  701;  Kenneeon  v.  West  Mid  St.  JR. 
Go.  168  Mass.  1;  Corcoran  v.  B.  d$  A.  JR.  Co.  133  Mass.  507; 
Deaohenea  v.  C  d&  M.  R.  Co.  69  N.  H.  286. 

For  the  respondent  there  was  a  brief  by  W.  J,  <&  J.  H. 
Turner^  and  oral  argument  by  W.  J.  Turner.  They  eon- 
tended,  inier  aUa^  that  it  was  the  duty  of  the  defendant  to 
provide  a  safe  place  and  safe  appliances  for  the  plaintiff  to 
work.  Hamilton,  Negligeace,  237.  For  cases  of  liability 
for  injuries  received  on  account  of  the  escape  of  gas  by  rea- 
son of  defects  in  the  pipe,  see  SniUh  v.  Boston  G.  L.  Co.  129 
Mass.  318;  Richmond  Q.  Co.  v.  Baker ^  36  L.  E.  A.  683; 
Jamieson  v,  Induma  iT.  O.  <6  O.  Co.  128  Ind.  555;  JLouisviUe 
O.  Co.  V.  ChOenhmUz,  82  Ky.  432;  Citizem"  O.  L.  <&  H.  Co. 
V.  O'Brien,  118  111.  174;  Blakis  v.  BrooMins  O.  L.  Co.  167 
Mass.  150;  Ohio  G.  F.  Co.  v.  Andrews,  29  L.  E.  A.  337,  and 
note.  If  the  negligence  of  the  defendant  combined  with 
the  negligence  of  Wolf  caused  the  injury  to  the  plaintiff,  the 
defendant  is  liable  in  this  action.  Sherman  v.  Menominee 
River  L.  Co.  72  Wis.  122;  McClure  v.  Spa/rta,  84  Wis.  269; 
Cixwim  V.  C,  M.  ds  St.  P.  R.  Co.  80  Wis.  284;  Beach,  Con- 
tributory Negligence  (2d  ed.),  §  304;  Stringham  v.  Stewart, 
100  N.  Y.  516;  7  Am.  &  Eng.  Ency.  of  Law  (Ist  ed.),  828; 
1  Bailey,  Master  &  S.  §§  982,  984. 

Dodge,  J.  The  first  and  principally  argued  contention 
is  that  there  was  no  evidence  from  which  could  have  been 
reached  a  finding  of  negligence  on  the  part  of  the  defend- 
ant proximately  causing  the  explosion  in  question.  The 
plaintiff's  theory,  and  that  upon  which  alone  the  verdict  in 
this  case  rests,  is  that  a  leak  existed  in  the  pipes  under  the 
floor,  from  which  enough  gasoline  escaped  to  supply  vapor 
to  fill  the  basement  and  make  its  way  upward  through  the 
interstices  in  the  floor,  and  to  mix  with  the  air  in  the  re- 
quired proportion  to  form  an  explosive  compound  in  the 
embossing  room.  There  is  certainly  no  direct  evidence 
Vol.  108—6 
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to  establish  this  theory,  unless  the  very  fact  of  explosion 
necessitates  such  conclusion.  There  is  no  evidence  that 
there  was  any  leak  in  the  basement.  True,  the  looseness 
of  the  vertical  pipe  in  its  joint  below  the  floor  might  have 
resulted  in  a  leak,  and  the  air  gauge  indicated  an  unusual 
escape  somewhere  in  the  pipe  system,  but  the  facts  disclosed 
negative  the  conclusion  that  any  leak  at  the  loose  joint  was 
responsible  for  falling  pressure  on  the  air  gauge;  for  when 
that  joint  was  tightened  —  and,  according  to  the  undisputed 
evidence,  it  was  completely  tightened,  at  least  tempora- 
rily —  the  pressure  gauge  continued  to  fall  as  before.  On 
the  other  hand,  the  later  investigation  did  discover  a  leak 
about  the  union  connection  with  the  tank  outside,  which 
accounted  for  the  conduct  of  the  pressure  gauge.  Not  only 
was  there  absence  of  affirmative  proof  of  any  escape  of  gas- 
oline in  the  basement,  but  the  theory  of  a  volume  of  either 
inflammable  or  explosive  gas  existing  there  was  negatived 
beyond  controversy  by  the  physical  fact  that  neither  ex- 
plosion nor  combustion  there  took  place.  The  same  inter- 
stices through  which  the  gas  must  have  made  its  way  from 
the  basement  to  the  floor  above,  upon  the  plaintiff's  theory, 
would  inevitably  have  carried  the  flame  from  the  floor  above 
to  the  gas  below,  and  caused  either  explosion,  if  the  propor- 
tion of  gas  to  air  was  small  enough,  or  combustion  of  great 
violence.  This  physical  fact  of  absence  of  explosion  or  com- 
bustion below  the  floor  is  such  as  human  testimony,  opinion, 
or  theorizing  cannot  overcome  {Cawley  v.  La  Crosse  City  JR. 
Co,  101  Wis.  145),  and  of  itself  is  suflBcient  to  defeat  the 
plaintiff's  theory  submitted  to  the  jury  by  the  sixth  inter- 
rogatory and  adopted  by  them. 

Apart  from  this  complete  negation  of  the  theory  of  escape 
of  gas  from  a  defect  in  the  pipes  under  the  floor,  the  ques- 
tion whether  such  escape  was  responsible  for  the  explosion 
and  plaintiff's  injury  was  so  without  evidence  to  support  an 
affirmative  answer  that  it  should  not  have  been  submitted 
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to  the  jury.  If,  indeed,  it  had  appeared  that  presence  of 
gas  in  the  room  where  the  embossing  machines  were,  such 
as  to  cause  this  explosion,  could  not  have  existed,  or,  per- 
haps, ordinarily  would  not  have  existed,  but  for  some  defect 
in  the  apparatus  which  ordinary  care  could  have  guarded 
against,  the  jury  might  have  been  justified  in  ascribing  the 
plaintiffs  injury  to  the  defendant's  negligence,  upon  the 
doctrine  of  Oumming%  v.  National  F.  Co.  60  Wis.  612;  and 
Cwrrda  v.  C,  B.  <&  N.  B.  Co.  99  Wis.  399.  That  doctrine  is 
that  where  both  the  apparatus  and  the  operation  of  it  are 
in  the  control  of  the  defendant,  and  the  accident  is  one  which 
ordinarily  could  not  happen  except  by  reason  either  of  de- 
fect in  the  apparatus  or  negligence  in  its  operation,  a  pre- 
sumption of  one  or  the  other  arises  sufficiently  from  the 
happening  of  the  accident  to  justify  a  verdict  against  the 
defendant.  But  in  this  case,  by  uncontradicted  evidence,  it 
is  established  that  there  was  another  and  entirely  adequate 
cause  which  might  have  accounted  for  the  presence  of  the 
explosive  gas,  namely,  the  habit  of  the  co-employee  Wolf  to 
permit  a  slight  flow  of  gasoline  from  his  burner  after  it  was 
extinguished.  This  gasoline,  dripping  from  the  end  of  the 
burner  upon  the  heated  iron,  would,  of  course,  be  vaporized 
with  great  rapidity,  and  there  is  uncontradicted  testimony 
that  enough  gas  might  thus  be  formed  in  half  an  hour  to 
fully  account  for  the  explosion.  Considerably  more  than 
that  time  is  shown  to  have  elapsed  with  the  burners  extin- 
guished, after  the  plaintiff  and  Wolf  commenced  work,  and 
before  the  catastrophe.  Were  the  explosion  thus  caused  it 
would  most  clearly  be  due,  not  to  the  ordinary  dangers  of 
the  operation  of  the  apparatus  properly  handled,  but  to  the 
negligence  of  a  co-employee  of  the  plaintiflF,  from  which,  of 
course,  liability  could  not  result  against  the  common  em- 
ployer. Bahlke  v.  lUinois  S,  Co.  100  Wis.  431 ;  Portance  v. 
.  Lehigh  Valley  C.  Co.  101  Wis.  5Y4. 

With  these  two  possible  causes  to  account  for  the  explo- 
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sion,  the  burden  of  proof,  of  course,  rested  on  the  plaintiff  to 
pro7e  the  one  for  which  the  defendant  would  be  liable. 
It  did  not  suffice  that  one  might  be  as  probable  as  the  other. 
It  was  not  the  situation  of  two  possible  causes,  one  or  the 
other  of  which  the  jury  must  adopt,  and,  if  they  did  not  find 
Wolfs  negligence  established,  must  therefore  assume  the 
hypothesis  of  a  defect.  The  existence  and  proximate  effi- 
cacy of  the  defect  was  required  to  be  established  by  reason- 
ably direct  proof,  while  only  the  reasonable  poasSnlity  of 
causation  by  Wolf's  negligence  need  be  proved  to  prevent 
presumption  of  a  defect  being  necessarily  drawn  from  the  ac- 
cident itself.  That  possibility,  as  already  stated,  was  proved 
without  controversy.  The  sixth  question,  however,  submits 
the  two  causes  to  the  jury,  for  adoption  of  one  or  the  other, 
as  if  they  stood  on  an  entire  parity  as  to  quantum  of  proof 
necessary  to  give  either  its  legal  effect.  This  was  erroneous. 
The  real  jury  question,  had  there  been  any  evidence  to  jus- 
tify it,  would  have  been  whether  the  jury  found  a  prepon- 
derance of  reasonably  direct  evidence  that  leakage  from  the 
pipes  caused  the  explosion,  in  view  of  the  established  possi- 
bility that  it  might  have  resulted  from  Wolf's  negligence. 
That  no  such  evidence  existed  was,  however,  entirely  clear. 
The  only  attempted  proof  was  the  testimony  of  the  chemical 
expert  Prentice  that "  it  is  possible  "  for  enough  gas  to  make 
its  way  upward  through  such  interstices  in  the  floor  to  cause 
the  explosion.  On  cross-examination,  he  said  he  had  no  idea 
of  the  time  necessary;  assumed  a  reasonable  time;  not  a  hun- 
dred years;  had  no  idea  of  the  quantity  of  gasoline  neces- 
sary to  create  gas  enough  to  fill  the  cellar.  The  defendant's 
expert  chemist,  Fisher,  testified,  without  contradiction,  that 
at  least  twelve  hours  would  be  necessary  for  the  process  of 
diffusion,  and  that  a  pint  of  gasoline  produces  about  thre6 
and  one-half  cubic  feet  of  gas,  so  that  something  like  twenty 
gallons  of  gasoline  must  be  evaporated  to  fill  the  space  below 
the  floor,  without  allowing  for  the  very  considerable  outflow 
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through  the  cellar  window.  It  was  shown  positively  that 
no  wastage  of  gasoline,  certainly  more  than  a  few  quarts, 
could  have  occurred.  Thus,  even  the  "  possibility,"  in  form 
testified  to  by  Prentice,  became  an  impossibility,  in  view  of 
the  known  circumstances. 

But,  conceding  the  possibility  that  either  such  defect  or 
negligence  of  Wolf  was  the  efficient  cause,  choice  between 
them  could  only  have  been  based  upon  conjecture  or  guess. 
There  was  absolutely  no  evidence  even  tending  to  prove 
that  the  gas  which  exploded  came  from  the  basement  and 
not  from  Wolf's  burner.  The  submission  to  a  jury  of  such 
choice  has  been  universally  condemned,  and  by  no  court 
more  vigorously  than  by  this.  It  is  not  consistent- with  the 
<H>urageous  assumption  of  responsibility  and  performance  of 
judicial  duty  which  litigants  have  a  right  to  expect  of  trial 
<50urts.  Berlick  v,  Ashland  S.  dk  F.  Go.  93  Wis.  437,  445. 
If  there  is  no  reasonably  direct  evidence  to  establish  the 
proximate  efficacy  of  the  cause  alleged,  the  court  should  so 
decide,  and  should  not,  by  submitting  it  to  the  jury,  imply 
that  the  question  is .  an  open  one.  The  present  case  is  a 
forcible  illustration  of  the  burdens  cast  on  litigant^  by  the 
opposite  course.  Already  the  expense  of  two  long  and  bur- 
densome trials  and  of  an  appeal  to  this  court  has  fallen 
upon  each  of  the  parties,  whereof  a  very  large  part  would 
have  been  saved  by  a  definite  ruling,  as  soon  as  the  evi- 
dence was  in,  that  the  plaintiff  had  not  shown,  by  any  rea- 
sonably direct  evidence,  that  defendant  had  been  guilty  of 
negligence  which  caused  his  injuries.  This  subject  received 
exposition  in  clear  and  incisive  language,  and  with  full  cita- 
tion of  authority,  by  Majcshall,  J.,  in  Eyer  v.  Janesville^ 
101  Wis.  371,  377;  which  case  was  followed  in  Oagan  v. 
JanesviUej  106  Wis.  662,  where  we  said:  "  The  plaintiff  must 
show  by  reasonably  direct  evidence  that  the  defect,  and  not 
something  else,  caused  the  injury."  See,  further,  Hickey  v. 
€.^  M.  <Sk  St.  P.  R.  Co.  64  Wis.  649;  Spenoer  v.  CI,  M.  cfe  St. 
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P.  R.  Co.  105  Wis.  811;  ZouisviUe  Oas  Co.  v.  Kaufman^  48 
S.  W.  Eep.  434. 

The  danger  of  a  miscarriage  of  justice  and  of  a  verdict  in 
favor  of  the  suffering  plaintiff  without  evidence  to  support 
it  was  enhanced  in  this  case  by  the  charge,  which  is  in  di- 
rect disobedience  of  the  rule  so  recently  elaborated,  that 
where  a  special  verdict  is  taken  it  is  not  only  improper  but 
erroneous  to  instruct  the  jury  generally  upon  the  law  of  the 
case  and,  especially,  so  as  to  give  them  information  of  the 
legal  effect  of  the  answers  to  the  special  questions  submitted. 
J^o/Oer  V.  West  Side  R.  Co.  99  Wis.  33;  Ward  v.  CI,  M.  cfr 
St.  P.  R.  Co.  102  Wis.  215;  Baxt^  v.  C.  &  N.  W.  R.  Co. 
104  Wis.-307,  318;  Fox  v.  Martvn,  104  Wis.  581-587;  Nevo 
Home  S.  M.  Co.  v.  Simony  104  Wis.  120.  In  this  case,  where- 
seventeen  questions  were  submitted  to  the  jury  going  largely 
into  the  detail  of  facts,  we  find  no  instruction  which  is  ex- 
pressly  addressed  to  any  one  of  those  questions,  but,  on  the  con- 
trary, an  exhaustive  charge  as  to  the  law  governing  the  em- 
ployer's responsibility,  indicating  fully  what  circumstances 
would  result  in  imposing  and  what  in  excusing  from  liability. 
Especially  as  bearing  upon  the  consideration  of  the  sixth 
question  above  discussed,  we  find  the  jury  informed :  "  If  yoa 
should  determine  from  the  evidence  that  the  injury  to  the 
plaintiff  was  caused  by  the  negligence  of  Charles  Wolf  in 
and  about  his  employment  in  operating  an  embossing  mar 
chine  in  the  same  room  in  which  the  plaintiff  was  at  work,, 
and  further  determine  from  the  evidence  that  the  defendant 
exercised  reasonable  care  and  diligence  in  employing  said 
Wolf,  then  the  defendcmt  would  not  he  liable  for  the  injury^ 
complained  qf.^^  This  instruction  clearly  notified  to  the  jury 
that  if  in  this  field  of  conjecture,  where,  as  already  pointed 
out,  there  was  no  direct  evidence  to  compel  them,  however 
conscientious,  to  say  that  one  cause  was  proved  rather  than 
the  other,  they  adopted  the  second  alternative,  namely,  the 
careless  handling  of  the  burner  by  Wolf,  they  left  the  in- 
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jured  plaintiff  without  remedy  for  his  suflfering,  while,  if 
they  adopted  the  other  theory,  they  shifted  onto  the  defend- 
ant employer  the  burden  of  compensating  him  pecuniarily 
therefor.  A  jury  can  hardly  be  blamed,  under  such  circum- 
stances, for  preferring  and  adopting  that  guess  towards 
which  their  human  sympathies  im  pel  them.  Other  instances 
of  the  same  vice  in  the  charge  might  be  pointed  out,  but,  as 
the  subject  has  been  so  fully  treated  in  the  later  cases  above 
cited  (which,  by  the  way,  have  emanated  from  this  court 
since  the  trial  of  the  present  case),  and  as  the  views  we 
have  expressed  upon  the  merits  of  the  controversy  are  con- 
clusive of  the  appeal  before  us,  it  is  not  deemed  necessary 
to  enter  upon  a  discussion  of  them.  The  giving  of  such  in- 
structions was  an  error  for  which  the  judgment  should  be 
reversed,  but  which  is  overshadowed  by  the  predominant 
mistake  of  treating  the  case  as  if  there  were  any  evidence 
on  which  a  jury  might  have  held  the  defendant  liable. 

Other  errors,  going  principally  to  the  detail  of  the  trial, 
are  assigned  but  only  perfunctorily  argued,  and,  for  the  rea- 
son just  above  mentioned,  we  deem  it  unnecessary  to  discuss 
or  decide  whether  they  are  well  assigned.  It  is  clear,  for 
the  reasons  above  stated,  that  error  was  committed  in  refus- 
ing to  direct  a  verdict  for  the  defendant  and  in  refusing  to 
set  aside  the  answers,  certainly  to  the  sixthj  seventh,  twelfth, 
and  fifteenth  questions,  for  which  error  the  judgment  must 
be  reversed. 

By  the  (hurt. —  Judgment  reversed,  and  cause  remanded 
for  new  trial. 
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Wbillb,  Respondent,  vs.  Reinhakd,  Appellant. 

October  16—  October  SO,  1900. 

Practice:  Ismes:  Evidence:  Settlement  of  accounts. 

1.  After  the  commencement  of  an  action  upon  an  open  account  the 
defendant  therein  brought  an  action  to  foreclose  a  mortgage  exe- 
cuted to  him  by  the  plaintiff  and  not  put  in  inue  by  the  pleadings 
in  the  former  action.  On  the  trial  of  the  former  action,  while  the 
foreclosure  action  was  still  pending  and  undetermined,  the  mort- 
gagor was  allowed  to  give  evidence  tending  to  prove  that  the  note 
secured  by  the  mortgage  had  been  fully  paid  and  satisfied.  Hdd, 
improper. 

SL  In  an  action  upon  an  account  which  extended  over  a  oonsiderable 
number  of  years,  the  evidence  is  hdd  to  show — contrary  to  a  ref- 
ei*ee's  finding,  confirmed  by  the  trial  court— that  during  that  period 
there  had  been  at  least  one  complete  settlement  of  the  accounts 
between  the  parties. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  James  J.  Dick,  Circuit  Judge.    Reversed. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Oearge  W.  Sloan,  and  for  the  respondent  on  that  of  J.  E. 
Malone. 

Cassodat,  G.  J.  This  action  was  commenced  July  26, 
1894,  to  recover  $500,  alleged  to  be  for  and  on  account  of 
money  had  and  received  by  the  defendant  from  the  plaint- 
iflf  at  divers  times  between  July  26, 1874,  and  July  26, 1894, 
and  which  was  due  and  payable  on  account,  but  which  the 
defendant  had  failed  to  pay,  though  often  requested  so  to 
do;  and  the  complaint  was  amended  upon  the  trial  so  as  to 
include  the  time  between  1869  and  1874.  The  defendant 
answered  by  way  of  a  general  denial  and  a  counterclaim 
for  a  balance  of  $3.58,  found  due  to  the  defendant  on  settle- 
ment of  their  respective  accounts,  February  23,  1892.  The 
plaintiflf  replied  to  the  counterclaim  by  way  of  a  general 
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denial.  Thereupon,  and  in  pursuance  of  the  stipulation  of 
the  parties,  the  cause  was  referred  to  John  A.  Barney  to 
hear,  try,  and  determine. 

A  trial  being  had  before  the  referee,  he  reported  to  the 
•court  his  findings  of  fact  and  conclusions  of  law  to  the  eifect 
that  from  February  26,  1874,  to  July  26,  1894,  there  were 
mutual  and  open  accounts  current  between  the  parties  to 
this  action ;  that  such  mutual  accounts  contained  one  item 
consisting  of  a  note  and  mortgage  bearing  date  February 
29, 1876,  on  which  an  action  was  commenced  September 
6,  1894,  by  the  defendant  against  the  plaintiff,  which  action 
was  still  pending  and  undetermined;  that  such  note  and 
mortgage  had  been  fully  paid  and  ought  to  be  satisfied  of 
record ;  that,  in  addition  to  the  payment  of  such  note  and 
mortgage  on  such  mutual  and  open  account  there  was  owing 
to  the  plaintiff  by  the  defendant  $402.93,  with  interest 
thereon  from  July  26, 1894.  And  as  conclusions  of  law  the 
referee  found,  in  effect,  that  such  note  and  mortgage  had 
been  fully  paid  and  ought  to  be  satisfied  of  record ;  that,  in 
addition  to  the  payment  of  such  note  and  mortgage  on  such 
mutual  and  open  account,  there  was  owing  to  the  plaintiff 
by  the  defendant  $402.93,  with  interest  from  July  26, 1894, 
and  that  the  plaintiff  was  entitled  to  judgment  accordingly. 

On  application  to  confirm  such  report  the  court,  January 
4, 1897,  referred  the  same  back  to  the  referee  for  compli- 
ance with  the  statute  in  such  cases.  Sec.  2865,  Stats.  1898. 
On  November  11,  1897,  the  referee  made  a  new  report  of 
bis  findings  of  fact  and  conclusions  of  law  to  the  effect  that 
there  were  mutual  and  open  accounts  current  between  the 
parties  from  February  26,  1874,  to  July  26, 1894,  which  had 
never  been  settled;  that  such  note  and  mortgage  was  an 
item  of  such  account;  that  September  6,  1894,  an  action  to 
foreclose  such  note  and  mortgage  was  commenced,  and  was 
still  pending  and  undetermined ;  that  there  had  been  five 
payments  of  interests  made  on  that  note  and  mortgage,  and, 
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in  addition  thereto,  eight  several  payments  on  the  principal, 
aggregating  $327.90;  that,  in  addition,  the  plaintiff  had 
perforqied  labor  for  the  defendant  in  six  of  the  years  men- 
tioned, amounting  in  the  aggregate  to  $265.78,  and  also 
paid  cash  to  the  defendant  in  eleyen  of  the  years  mentioned 
in  the  aggregate  amount  of  $978.88,  making  in  all  $1,244.66 ; 
that,  during  the  last  twenty  years  mentioned,  the  defendant 
had  sold  and  delivered  to  the  plaintiff  goods,  wares,  and  mer- 
chandise, flour,  wood,  and  pasture,  to  the  amount  in  the  ag- 
gregate of  $526.67,  and,  in  addition,  had  paid  to  the  plaintitf 
several  items  of  cash  to  the  aggregate  amount  of  $264.90, 
making  in  all  $791.57, —  leaving  a  balance  in  favor  of  the 
plaintiff  and  against  the  defendant  of  $452.64.  And  as  con- 
clusions of  law  the  referee  found,  in  effect,  that  the  note 
and  mortgage  had  been  fully  paid  and  satisfied,  and  that,  in 
addition,  the  plaintiff  was  entitled  to  judgment  against  the 
defendant  for  $452.64,  with  interest  thereon  from  July  26, 
1894. 

The  court,  having  in  all  things  fully  confirmed  such  re- 
port, and  ordered  judgment  for  the  plaintiff  in  accordance 
therewith,  and  costs,  such  judgment  was  thereupon  entered 
accordingly.   From  that  judgment  the  defendant  appeals. 

The  trial  of  this  cause,  as  disclosed  in  the  record,  is  anom- 
alous in  several  respects.  The  action  is  for  money  had  and 
received  during  a  period  of  twenty-five  years.  No  other 
cause  of  action  is  alleged.  'The  plaintiff  recovered  $265.78 
for  labor  performed  during  six  of  the  years  prior  to  1887 
and  including  1874.  The  plaintiff  was  allowed  to  give  evi- 
dence tending  to  prove  that  the  note  and  mortgage  execnted 
by  him  to  the  defendant  February  29, 1876,  for  $327.90,  and 
which  was  not  put  in  issue  by  the  pleadings,  had  been  fully 
paid  and  satisfied,  notwithstanding  an  action  was  then  pend- 
ing and  undetermined  to  foreclose  that  note  and  mortgage. 
Upon  what  principle  of  law  the  subject  matter  of  the  fore- 
closure action  was  imported  into  this  action  we  are  unable 
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to  perceive.    We  must  hold  that  that  note  and  mortgage 
were  improperly  brought  into  this  action. 

The  report  of  the  referee,  thus  confirmed,  found  as  mat- 
ter of  fact  not  only  that  there  were  mutual  and  open  ac- 
counts current  between  the  parties  from  February  26, 1874^ 
to  July  26, 1894,  but  also  found  that  there  never  had  been 
any  settlement  between  them.  The  evidence  is  overwhelm- 
ing to  the  effect  that  February  29,  1876,  the  plaintiff  was 
indebted  to  the  firm  of  Lembgen  &  Beinhard  —  composed 
of  this  defendant  and  another,  which  on  that  day  dissolved, 
upon  balancing  and  settling  accounts —  in  the  sum  of  $327.90 ; 
and  that  the  note  and  mortgage  in  question  were  then  given 
to  secure  the  payment  of  such  balance.  The  plaintiff  ad- 
mits that  he  was  then  indebted  for  $300  for  groceries,  and 
that  he  gave  the  note  and  mortgage  for  $327.90  for  grocer- 
ies. It  is  idle  to  claim  that  there  was  no  settlement  at  that 
time,  and  yet  the  findings  include  items  prior  to  that  time. 
The  defendant  was  a  merohamt,  and  kept  books,  in  which 
appear  to  have  been  entered  the  dealings  and  accounts  be- 
tween the  parties.  The  evidence  is  strong  tending  to  prove 
that  the  parties  adjusted  their  accounts  from  time  to  time, 
and  struck  a  balance,  and  settled  the  same  by  note  or  due- 
bill.  Particularly  is  this  so  as  to  the  settlement  which  the 
defendant  claims  to  have  been  made  on  or  about  April  22, 
1885.  It  appears  that  about  that  time  the  plaintiff  received 
from  the  government  two  checks  for  back  pay  for  pension 
to  the  amount  of  $457.87,  and  that  the  plaintiff  indorsed  the 
checks,  and  delivered  them  to  the  defendant,  who,  on  April  20, 
1885,  drew  the  money  on  the  checks  from  the  First  National 
Bank  of  Beaver  Dam.  So  much  is  conceded.  The  plaintiff 
testified  that  there  was  another  check  for  $42,  making  in 
all  $499.87.  The  finding  is  that  on  that  day  the  defendant 
received  of  the  plaintiff  $499.87.  That  is  the  only  money 
found  to  have  passed  between  the  parties  on  that  day,  or  at 
any  time  in  that  April,  except  that  it  is  found  that  the 
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plaintiff  paid  to  the  defendant  on  that  day  1104.01,  and  also 
except  that  it  is  found  that  the  defendant  paid  to  the  plaint- 
iff ¥25  on  April  23,  1885.  And  yet  it  appears  beyond  rea- 
sonable controversy  that  on  April  23, 1885,  the  defendant 
gave  to  the  plaintiff  a  memorandum  or  duebill,  of  which  the 
following  is  a  copy:  "$400.  Lowell,  Wis.,  April  23,  1885. 
Deposit  by  Gh,  'Weille^  four  hundred  dollars,  heing  lalance 
on  draft  Philip  Reinhard;  "  that  May  21, 1885,  the  defend- 
ant paid  to  the  plaintiff  on  that  duebill  |110,  which  was  on 
that  day  indorsed  thereon;  that  June  17,  1885,  the  defend- 
ant paid  to  the  plaintiff  on  that  duebill  $200,  which  was  on 
that  day  indorsed  thereon;  that  June  27,  1885,  the  defend- 
ant paid  to  the  plaintiff  $100j  and  thereupon  the  defendant 
took  up  the  duebill  which  the  plaintiff  held  against  him. 
The  finding  is  that  the  defendant  paid  the  $110,  but  that 
he  did  not  pay  the  $200,  nor  the  $100.  The  pretense  is 
that  such  payments  were  made  to  somebody  else.  But  it  is 
undisputed  that  the  duebill  was  taken  up.  The  defendant 
flatly  denies  having  received  of  the  plaintiff  any  pension 
check  of  $42.  Thus  it  appears  that  the  $499.87,  for  which 
the  defendant  was  held  to  be  liable,  is  without  evidence  to 
support  it.  The  evidence  on  the  part  of  the  defendant 
pretty  clearly  shows  that  April  22,  1885,  the  parties  settled 
their  accounts,  and  that  there  was  then  allowed  to  the 
plaintiff  for  work  $81.27,  and  that  he  paid  to  the  defendant 
the  balance  on  the  defendant's  books  against  him  of  $104.01, 
and  so  the  books  were  balanced.  Several  matters  entered  into 
the  settlement.  While  it  does  not  clearly  appear  whether 
the  $104.01  was  wholly  or  in  part  paid  by  way  of  the  pen- 
sion checks,  yet  it  seems  to  be  conceded  that  it  was  paid; 
and  that  amount,  as  well  as  the  $81.27,  was  allowed  in  the 
findings.  The  making  of  the  settlement  is  confirmed  by  the 
giving  of  the  duebill  for  the  "  balance  on  draft "  or  checks. 
It  is,  moreover,  admitted  by  the  plaintiff,  in  effect,  that  at 
that  time  he  went  to  the  defendant's  to  settle  up  with  him; 
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that  they  then  settled  his  acooant  for  labor  of  $81.27;  that 
he  never  had  exactly  that  amount  for  labor  at  any  other 
time;  that  they  settled  the  book  account  at  that  time;  and, 
while  he  evades  the  question  as  to  whether  the  defendant's 
account  against  him  on  the  books  amounted  to  $104.01,  yet 
he  nowhere  denies  that  that  was  the  amount  of  the  balance, 
and  finally  admits  that  such  balance  was  settled  and  paid; 
and  that  was  the  amount  allowed  in  the  finding.  We  are 
convinced  that  there  was  a  complete  settlement  of  all  mat- 
ters outside  of  the  note  and  mortgage  at  that  time.  There 
is  strong  evidence  of  subsequent  settlements,  but,  as  the  evi- 
dence in  that  regard  is  more  or  less  vague  and  confused,  we 
are  not  disposed  to  act  further  as  referees  in  this  action. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial  as  to  all 
matters  subsequent  to  the  settlement  of  April,  1885,  and  not 
herein  determined. 


Thb  State  bx  ebl.  Fulleb  and  another  vs.  The  Cibcuit 
CouET  FOB  Waukesha  County. 

October  15  —  October  SO,  1900, 

Appealable  order:  Certiorari:  Va^cating  judgment  at  subsequent  term: 
Foreclosure  of  mortgages:  Notice  of  lis  pendens. 

L  An  order  setting  aside  a  foreclosure  judgment  because  notice  of  lis 
pendens  l^ad  not  been  duly  filed,  but  not  granting  a  new  trial,  is 
not  appealable  under  subd.  2  or  subd.  8,  sea  8069,  Stats.  1898;  and 
if  the  court  had  no  power  to  make  such  order  its  action  may  be 
reviewed  on  certiorari 

&  A  judgment  of  foreclosure  of  a  mortgage,  entered  without  compli- 
ance with  the  requirement  of  sec.  8187,  Stat&  1898,  that  a  notice 
of  lis  pendens  shall  be  filed  twenty  days  before  judgment,  is  irregu- 
lar but  not  void,  and  the  court  has  no  power  to  set  it  aside,  because 
of  such  irregularity,  at  a  subsequent  term. 
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Certiorari  to  review  an  order  of  the  circuit  coart  for 
Waukesha  county:  Jambs  J.  Diok,  Circuit  Judge.   Reversed. 

In  1898  the  relators  commenced  an  action  in  the  circuit 
court  for  Waukesha  county  to  foreclose  a  mortgage  given 
by  one  Mary  E.  Walsh.  The  complaint  was  filed  in  the 
•clerk's  office  on  August  13,  1898,  and  the  notice  of  lis  pefir 
dens  was  filed  with  the  register  of  deeds  on  the  same  day. 
The  defendant  being  in  default,  judgment  of  foreclosure 
was  duly  entered  on  September  2, 1898.  A  sale  thereunder 
was  duly  made  November  11,  1899,  and  confirmed  Decem- 
ber 16,  1899.  On  January  9, 1900,  the  defendant  in  that  ac- 
tion obtained  an  order  to  show  cause  why  said  judgment  and 
sale  should  not  be  set  aside,  based  upon  an  affidavit  of  her 
attorney,  alleging  certain  irregularities,  but  principally  that 
the  notice  of  lis  pendens  had  not  been  filed  twenty  days  be- 
fore judgment.  On  the  24:th  day  of  January,  1900,  the  court 
made  an  order  setting  aside  said  foreclosure  sale  and  vacat- 
ing the  judgment.  No  answer  was  tendered  and  no  claim 
was  made  as  to  any  defense  on  the  merits.  The  term  at 
which  the  foreclosure  judgment  was  entered  expired  De- 
cember 5,  1898.  On  February  24,  1900,  a  writ  of  certiorari 
was  issued  by  this  court  to  the  circuit  court  for  Waukesha 
county,  commanding  that  said  court  certify  the  record  and 
proceedings  in  said  action  to  this  court  for  review.  Due  re- 
turn thereto  was  made,  from  which  the  facts  above  stated 
are  taken. 

For  the  relators  there  was  a  brief  by  Nath.  Perdes  db  SonSy 
and  oral  argument  by  C.  F.  Hunter, 

For  the  defendant  there  was  a  brief  by  Ryan  <b  Mertony 
and  oral  argument  by  E.  Mertan. 

Bardeen,  J.  One  reason  urged  why  the  writ  herein  should 
be  quashed  is  that  the  plaintiffs  have  an  adequate  remedy  by 
appeal,  under  subd.  2,  sec.  3069,  Stats.  1898.  What  is  said 
by  the  court  in  Ledehuhr  v.  Grand  Grove  W.  0.  D.  97  Wis. 
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341,  is  a  sufficient  answer  to  that  contention.  The  order  is 
not  appealable  under  subd.  3,  because  no  application  was 
made  to  set  aside  the  defendant's  default,  and  no  new  trial 
was  granted.  There  being  no  adequate  remedy  in  this  direc- 
tion open  to  the  parties,  there  is  no  perceivable  reason  why 
the  action  of  the  circuit  court  may  not  be  reviewed  in  this 
proceeding,  if  it  be  determined  that  it  proceeded  without 
jurisdiction  or  authority.  We  need  not  enter  into  any  dis- 
cussion of  the  power  of  this  court  to  review  the  action  of 
the  court  below  in  a  proper  case.  That  has  been  settled  in 
a  long  line  of  cases  mentioned  in  State  ex  rd.  Fov/rth  Nat. 
Bamk  v.  Johnson^  103  Wis.  691. 

The  foreclosure  judgment  that  was  set  aside  was  entered 
September  2, 1898.  The  term  at  which  it  was  entered  ex- 
pired on  December  5, 1898.  The  order  vacating  the  judg- 
ment was  made  January  24, 1900,  more  than  one  year  after 
the  term  had  ended.  Sec.  3187,  Stats.  1898,  requires  that  a 
notice  of  lispendensy  in  an  action  to  foreclose  a  mortgage, 
shall  be  filed  in  the  office  of  the  register  of  deeds  of  the 
proper  county,  "  twenty  days  before  judgment."  In  Man- 
ning V.  McChirg,  14  Wis.  350,  it  was  held  that  the  omission 
to  file  such  notice  was  an  irregularity  sufficient  to  cause  a 
reversal  of  the  judgment,  but  did  not  render  it  void.  Such, 
also,  would  be  the  effect  on  a  judgment  entered  before  the 
notice  had  been  on  file  for  the  term  required  by  the  statute. 
In  McBride  v.  Wright^  75  Wis.  306,  the  judgment  was  en- 
tered without  proof  of  the  filing  of  the  notice.  At  a  subse- 
quent term,  and  nearly  a  year  after  the  judgment  was 
entered,  the  defendant  moved  to  vacate  the  judgment,  and 
appealed  to  this  court  from  the  order  denying  such  motion. 
The  rule  in  Manning  v.  McGlurg  was  affirmed,  and  the  court 
further  said  that,  the  application  to  vacate  having  been  made 
at  a  term  subsequent  to  that  at  which  the  judgment  was 
rendered,  the  court  had  no  power  to  vacate  it.  Again,  in 
Sv/ntington  v.  Meyer^  92  Wis.  657,  it  was  held  that,  although 
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such  notice  was  not  filed,  the  oourt  had  jurisdiction  to  enter 
judgment,  and  it  could  not  be  treated  as  a  nullity.  It  was 
irregular,  but  not  void.  The  law  was  early  announced  by 
this  court  to  be  that,  as  to  all  matters  on  which  the  mind 
of  the  court  did  act,  or  is  presumed  from  the  record  to  have 
acted,  in  the  rendition  of  the  judgment,  it  has  no  power  to 
alter  or  change  at  a  subsequent  term.  jStna  L.  Ins.  Co.  v. 
MoCormicJCy  20  Wis.  265.  Later  cases  on  the  same  subject 
and  to  the  same  effect  are  noted  in  Milwaukee  M.  L.  dk  B. 
Soo.  V.  Jagodzinaki^  84  Wis.  35 ;  Buy  v.  Mertlock^  87  Wis.  577; 
Bdesett  V.  Bassett^  99  Wis.  344.  See,  also,  Packard  v.  Kmzie 
Ave.  H.  Co.  105  Wis.  323,  in  which  the  discussion  as  to  what 
mistakes  or  errors  may  be  corrected  by  the  court  at  a  sub- 
sequent term  is  quite  pertinent  to  the  contention  of  the 
defendant  in  this  case. 

Now,  if  it  be  conceded  that  the  notice  of  lis  pendens  in 
this  case  had  not  been  on  file  for  the  period  of  twenty  daya 
before  judgment  was  entered  (a  question  we  do  not  decide), 
it  is  evident,  from  the  authorities  cited,  that  the  court  was 
absolutely  without  power  or  authority  to  vacate  or  set  aside 
its  judgment  at  a  subsequent  term.  The  judgment  was  simply 
irregular.  If  there  was  error  in  it,  it  was  error  committed 
by  the  court.  After  the  term  expired  no  power  existed  in 
the  court  to  correct  it.  Counsel  for  defendant  refer  us  to 
the  case  of  GUe  v.  Colhy^  92  Wis.  620,  as  furnishing  some 
justification  for  the  course  they  pursued.  It  is  true  that  the 
writer  of  the  opinion  in  that  case  suggests  that  it  would  be 
better  practice  to  have  made  application  to  the  trial  court 
for  the  correction  of  the  error  before  taking  an  appeal.  In 
view  of  the  fact  that  the  power  of  the  court  to  disturb  judg- 
ments at  a  subsequent  term  had  been  denied  in  so  raanj'' 
cases,  they  ought  not  to  have  been  misled  by  the  inadvertent 
suggestion  contained  in  that  case,  for  it  is  no  more  than  a 
suggestion.  It  is  perfectly  evident  that  the  writer  did  not 
have  in  mind  the  disability  under  which  the  court  labors 
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after  the  term  has  ended  as  to  such  matters,  and  that  there 
was  no  intention  of  overturning  a  rule  of  law  so  firmly  es- 
tablished as  the  one  in  question. 

By  iJis  Cov/rt —  The  order  of  the  circuit  court  setting  aside 
the  foreclosure  sale  and  vacating  the  judgment  is  reversed. 


LixBy  Eespondent,  vs.  MoCormiok  Habvbsting  Maohink     i08        8i 
CoMPAiTY,  Appellant.  r^^ 

108  81 

117        7  42 
Odober  15—  October  SO,  1900. 

Promissory  notes:  Agreement  to  return  to  maker:  Breach:  Damages:  In- 
solvency  of  maker:  Special  verdict:  Instructions  to  jury. 

1  For  breach  of  a  contract  to  return  a  promissory  note  to  the  maker 
upon  demand  there  may  be  a  recovery  of  actual  damages,  although 
the  maker  has  not  paid  the  note. 

2.  If,  in  such  a  case,  the  note  has  been  transferred  to  a  bona  fide  holder, 
the  damage  to  the  maker  is  the  continued  existence  of  his  liability 
thereon,  and  the  measure  of  his  recovery  would  be  the  value  of  the 
note,  where  no  special  damage  is  shown. 

8.  Learned  v.  Bishop^  42  Wia  470,  and  Selleck  v.  Oriswold,  57  Wis.  291, 
distinguished. 

4.  The  fact  that  the  maker  of  the  note,  in  such  a  case,  is  insolvent  or 

''execution  proof"  does  not  necessarily  render  the  note  valueless  oi 
preclude  damage  to  him  from  the  existence  of  the  liability.  At 
most,  his  financial  condition  is  a  circumstance  to  be  considered  in 
assessing  the  damages. 

5.  The  jury  having  been  instructed,  in  such  a  case,  that  the  measure 

of  damages  was  the  actual  value  of  the  note,  and  that  plaintiff  s 
solvency  was  an  element  to  be  considered  in  ascei'taining  the 
amount^  it  was  not  error  to  refuse  to  submit  in  the  special  verdict 
a  question  as  to  whether  judgment  against  plaintiff  on  the  note 
could  be  collected  on  execution, 
ft.  Where  a  special  verdict  is  to  be  rendered,  general  rules  of  law  gov- 
erning the  rights  of  parties  should  not  be  given  to  the  jury  in  the 
Vol.108— 6 
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charge  so  as  to  inform  them  of  the  effect  of  their  answers  to  the 
questions  submitted;  but  general  instructions  as  to  the  weight  of 
evidence,  burden  of  proof,  and  the  conduct  of  the  jury  generally, 
are  proper. 

7.  The  refusal  to  give  an  instruction  which  is  in  part  improper  is  not 

error,  since  under  sec.  2853,  Stata  1898,  it  must  be  given  without 
change,  as  requested,  or  refused  in  full 

8.  Where  a  question  in  a  special  verdict  is  in  itself  so  clear  and  unam- 

biguous as  not  to  require  any  explanatory  or  qualifying  charge,  the 
omission  or  refusal  to  give  an  instruction  of  that  nature  is  not  a 
prejudicial  error,  even  though  the  instruction  was  a  proper  onei 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county :  James  J.  Diok,  Circuit  Judge.    Affirmed. 

The  following  facts  are  alleged  by  the  complaint,  and 
substantially  found  to  exist  by  a  special  verdict  had  after 
trial,  to  wit: 

The  plaintiff,  on  January  3, 1898,  purchased  from  the  de- 
fendant a  corn  husker,  a  sale  of  which  in  the  previous  year 
had,  by  consent,  been  rescinded,  and  on  that  day  gave  there- 
for his  negotiable  note  for  $150,  due  December  1, 1898,  under 
a  contract  signed  by  both  parties,  whereby  the  defendant 
agreed  to  fix  the  husker  in  first-class  shape,  "  make  the  same 
do  good  work,  and  satisfactory  to  the  average  witness  for 
whom  W.  J.  LyU  may  husk  corn  in  1898;  the  machine  sub- 
ject to  one  day's  trial.  If  the  company  fail  to  comply  with 
any  part  of  this  agreement,  Lyle  can  return  the  machine  to 
Fox  Lake,  and  his  notes  will  be  returned,"  etc.  Plaintiff 
notified  defendant  of  his  desire  to  start  the  machine  on  Janu- 
ary 21st,  and  called  on  them  to  make  it  work.  Their  duly 
authorized  agent  attended  at  the  time,  but  went  away  with- 
out starting  the  machine,  as  he  claims,  by  consent  of  plaintiff, 
but,  as  plaintiff  claims,  without  such  consent.  The  jury 
found  with  the  plaintiff.  Thereafter,  on  March  23d,  the 
plaintiff  returned  the  machine  to  Fox  Lake,  notified  defend- 
ant of  the  fact*,  and  then,  or  on  April  14,  1898,  demanded 
return  of  his  note,  which  was  refused.    It  also  appeared  that 
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before  commencing  this  suit  the  note  had  been  transferred 
to  an  innocent  third  party,  for  value,  and  by  him  sued  and 
pat  in  judgment  against  the  plaintiff  in  the  sum  of  $166.20, 
of  date  February  Y,  1899,  which  the  plaintiff  had  not  paid. 
There  was  some  evidence  of  plaintiff's  own  declarations, 
made  before  suit  upon  the  note,  that  he  was  execution  proof. 
Whether  the  negotiation  of  the  note  preceded  or  followed 
plaintiff's  demand  for  its  delivery  did  not  appear. 

The  only  questions  of  the  special  verdict  involved  in  the 
errors  assigned  are  the  sixth:  ^^Did  the  plaintiff  consent, 
expressly  or  impliedly,  to  postpone  the  fixing  and  testing 
of  the  machine,  or  that  it  need  not  be  done  on  January  21, 
1898? **  answered, "  No; "  and  fifteenth :  "  At  what  sum  do 
you  assess  plaintiff's  damages?"  answered,  "$150." 

Motion  for  nonsuit  was  made  at  the  close  of  the  plaintiff's 
case,  and  motion  to  direct  a  verdict  for  the  defendant  at 
the  close  of  all  the  testimony,  for  the  reason,  amongst  others, 
that  the  plaintiff  had  failed  to  prove  any  damages.  Defend- 
ant also  requested  instruction  that  only  nominal  damages 
could  be  awarded.  Such  motions  being  overruled,  defend- 
ant requested  submission  of  the  question:  "Oould  the  judg- 
ment obtained  by  J.  H.  Weber  against  the  plaintiff  upon 
his  note,  which  has  not  been  paid,  be  collected  upon  execu- 
tion?" which  request  was  refused.  Plaintiff  also  requested 
^n  instruction  as  follows:  "I  instruct  you  that  it  is  imma- 
terial whether  plaintiff  or  defendant  first  suggested  that  the 
machine  should  not  be  tried  or  tested  on  January  21,  1898, 
by  Mr.  Jones.  If  the  plaintiff  agreed  or  consented,  ex- 
pressly or  impliedly,  by  word  or  act,  that  the  machine  need 
not  be  tried  at  that  time,  then  your  answer  to  the  sixth 
question  must  be  in  the  aflBrmative."  That  also  was  refused. 

From  a  judgment  for  plaintiff  upon  the  verdict  for  the 
sum  of  $150,  interest,  and  costs,  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  QuaHes^  Spence  db 
QuarleSy  and  oral  argument  by  W.  O.  Quarles.    They  con- 
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tended,  inter  alia^  that  an  action  for  a  breach  of  a  covenant 
against  damage  because  of  liability  cannot  be  maintained 
without  allegation  and  proof  of  loss  or  injury.  It  is  not 
sufficient  that  a  judgment  has  been  entered.  The  judgment 
must  he  paid.  In  this  case  it  is  admitted  that  no  payment 
has  been  made  and  that  no  loss  or  injury  has  been  proven. 
SeUeck  v.  Oriswold,  57  Wis.  291;  Taylor  v.  Coon,  79  Wis.  77; 
Moloney  v.  Nelson,  144  N.  T.  182;  Aberdeen  v,  Blackm^r,  ft 
Hill,  324;  Learned  v.  Bishop,  42  Wis.  470;  Thompson  v. 
Taylor,  30  Wis.  68.  In  an  action  for  the  conversion  of  the 
note  of  a  third  party  there  might  be  a  recovery  of  the  act- 
ual value  of  the  note;  but  this  action  does  not  sound  in  tort^ 
and  there  could  be  no  recovery  beyond  nominal  damages, 
it  appearing  that  plaintiff  has  suffered  no  money  loss,  and 
that  the  judgment  entered  upon  the  note  could  not  be  col- 
lected. Oaylor  v.  Hunt,  23  Ohio  St.  261 ;  Freeman  v.  Ven- 
ner,  120  Mass.  426. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  North  ds  Lindley,  attorneys,  and  M,  L,  Lueck,  of  coun- 
sel. They  argued,  among  other  things,  that  the  true  meas- 
ure of  damages  is  the  amount  due  on  the  not«,  irrespective 
of  plaintiff's  failure  to  pay  the  same,  or  his  solvency  or  in- 
solvency. The  gravamen  of  this  action  is  the  wrongful  act 
of  the  defendant  in  refusing  to  return  the  note  and  causing 
a  note  without  value,  except  to  a  hona  fide  holder,  to  be- 
come valuable  by  the  sale  and  transfer  thereof  to  a  pur- 
chaser against  whom  the  defenses  to  the  same  could  not  be 
urged.  Decker  v.  Mathews,  12  N.  T.  313;  Metropolitan  E. 
R.  Co.  V.  KneeUnd,  120  N.  Y.  134;  3  Sutherland,  Damages 
(2d  ed.),  2442;  Winona  v.  Minn,  R.  C.  Co,  29  Minn.  68. 

Dodge,  J.  1.  The  first,  second,  and  third  assignments  of 
error  naturally  fall  together  for  the  purposes  of  discussion. 
They  present  the  question  whether  plaintiff  has  shown  him- 
self entitled  to  any  damages,  and,  if  so,  to  what  amount. 
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These  questions  were  raised  by  the  motion  for  nonsuit  and 
for  direction  of  verdict  and  for  an  instruction  to  allow  only 
nominal  damages  for  the  reason  that  no  actual  damages  had 
been  proved.  Appellant's  position  is  predicated  upon  the 
propositions:  (1)  That  the  action  is  not  in  tort,  for  the  rea- 
son that  the  disposal  of  the  note  by  the  defendant  is  not 
alleged  to  have  been  wrongful,  and  that  it  is  neither  alleged 
nor  proved  that  the  note  was  in  its  possession  or  control  at 
the  time  when  plaintiff's  contract  right  to  and  demand  for 
its  delivery  came;  therefore  no  conversion  or  other  wrong 
could  be  committed  by  refusing  its  delivery.  (2)  That,  being 
an  action  on  contract,  it  falls  within  the  class  of  those  where 
the  contract  is  substantially  one  of  indemnity,  and  in  this 
case  is  to  be  construed  as  indemnity  only  against  the  damage 
resulting  from  liability  on  the  note,  and  therefore  cannot  be 
maintained  until  damage  has  been  actually  suffered  by  the 
compulsory  payment  of  the  note  or  the  judgment  thereon. 
(3)  That,  defendant  being  insolvent,  the  note  has  no  value, 
and  liability  thereon  occasions  him  no  damage. 

In  the  view  we  have  taken  of  the  other  propositions,  the 
first  need  not  be  authoritatively  decided.  It  is  urged  in  re- 
sponse thereto  that,  although  no  tort  may  have  been  com- 
mitted at  the  time  of  refusing  plaintiff's  demand,  still  the 
defendant  was  under  a  duty  to  retain  the  note  within  its 
control  so  as  to  enable  its  delivery  in  case  the  plaintiff  de- 
manded it,  and  that  its  disposal  thereof  even  before  demand 
was  in  breach  of  that  duty  to  the  plaintiff,  and  therefore  a 
conversion.  In  either  event  the  measure  of  damage  would 
be  the  value  of  the  note  prima  fade^  there  being  no  special 
damages  alleged.  Such  value,  of  course,  might  involve  con- 
sideration of  plaintiff's  financial  condition,  and  perhaps  other 
circumstances. 

The  second  proposition  presents  an  interesting  and  some- 
what novel  question,  upon  which  no  entirely  direct  author- 
ity has  been  cited,  and  little  has  resulted  from  our  own  re- 
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search.  The  principle  is  well  recognized  that,  in  case  of  an 
agreement  to  indemnify,  ordinarily  the  construction  of  in- 
demnity against  damage  only  will  be  adopted,  rather  than 
indemnity  against  mere  liability.  This  proposition  is  decided 
in  Thorripaon  v.  Taylor^  30  Wis.  68,  72,  and  Taylor  v.  Coony 
79  Wis.  83,  while  the  enforceability  of  a  contract  of  indem- 
nity clearly  against  liability  alone  is  established  by  Smith 
v.  C.  cfe  N.  W.  R.  Co.  18  Wis.  17,  24.  This  contract  before 
us,  however,  on  its  face  is  not  a  contract  of  indemnity.  It  is 
a  plain  and  simple  contract,  under  the  circumstances  shown 
to  exists  to  deliver  up  plaintiff's  note  upon  demand.  That 
demand  being  made,  and  not  complied  with,  a  distinct  and 
complete  breach  of  defendant's  contract  was  committed,  and 
no  reason  is  apparent  why  the  plaintiff  should  not  have  a 
right  to  maintain  an  action  upon  such  breach  for  whatever 
damages  he  has  suffered.  The  measure  of  damages  in  an 
action  for  the  breach  of  a  contract  is,  of  course,  contractual. 
It  is  that  which  the  defendant,  either  expressly  or  impliedly, 
has  agreed  to  pay  upon  nonfulfilment  of  his  stipulation. 
Where  there  is  no  express  agreement  as  to  what  those  dam- 
ages shall  be,  the  law  raises  the  implication  that  they  shall 
be  compensation  for  what  the  plaintiff  suffers  hy  reason  of 
the  hreachy  so  far  as  reasonably  to  be  contemplated  by  the 
parties  at  the  time  of  contracting.  Analyzing  the  situation 
in  the  light  of  that  principle,  obviously  the  damage  which 
fell  upon  the  plaintiff  in  this  case  by  reason  of  noncompli- 
ance with  the  agreement  to  deliver  up  his  note  was  the  con- 
tinued existence  against  him  of  a  liability  thereon;  a  liabil- 
ity the  very  existence  of  which  was  a  breach  of  his  right. 
The  question,  therefore,  for  trial  was.  What  would  compen- 
sate him  for  that  liability  ?  It  cannot  be  said  that  the  dam- 
age which  he  suffered  by  defendant's  breach  of  ils  contract 
could  only  be  what  he  might  at  some  future  time  have  to 
pay,  for  that  would  not  be  the  damage  falling  upon  him  at 
the  time  of  and  by  reason  of  the  breach.    That  would  result 
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from  various  sabseqaent  ciroamstances.  If  the  note  were 
in  the  hands  of  the  defendant,  overdue,  so  that  a  perfect  de- 
fense thereto  might  be  made,  he  might  ultimately  have  to 
pay  nothing,  or  only  the  expenses  of  defense,  while  under 
other  circumstances  he  might  be  put  to  expense  and  pecun- 
iary loss  much  greater  than  the  amount  of  the  note. 

In  Barth  v.  Graf^  101  Wis.  27,  40,  this  general  subject 
was  considerably  discussed,  and  the  language  of  Chuboh, 
0.  J.,  from  KohUr  v.  MaUage^  72  N.  Y.  269,  was  quoted  with 
approval,  as  follows:  ^'It  is  settled  that  upon  an  obligation 
to  do  a  particular  thing,  or  to  pay  a  debt  for  which  the 
covenantee  is  liable,  or  to  indemnify  against  liability,  the 
right  of  action  is  complete  on  the  defendant's  failure  to  do 
the  particular  thing  he  agreed  to  perform,  or  to  pay  the 
debt,  or  discharge  the  liability."  This  language  was  used 
in  a  case  where  a  retiring  partner  gave  bond  to  his  copart- 
ners to  pay  on  a  day  fixed  certain  debts  for  which  all  were 
liable.  On  his  failure  so  to  do,  the  obligees  were  held  to 
have  a  complete  cause  of  action  for  the  amount  of  those 
debts;  the  court  saying  that,  if  there  had  been  merely  a 
bond  to  indemnify  against  damage  by  reason  of  those  debts, 
no  cause  of  action  would  have  existed  until  they  had  act- 
ually paid  them.  This  view  was  also  taken  in  Loosemore  v. 
Radford^  9  Mees.  &  W.  657,  in  which  case  the  defendant,  a 
debtor,  had  agreed  with  the  plaintiff,  his  surety,  that  he 
would  pay  the  guaranteed  debt  by  a  day  certain.  On  fail- 
ure so  to  do,  it  was  held  that  the  cause  of  action  of  his  surety 
was  complete,  although  the  latter  had  not  been  called  on 
to  pay.  Numerous  other  authorities  similar  in  effect  may 
be  found.  Lathrop  v.  Atwood^  21  Conn.  125;  Redfidd  v. 
jBatgMy  27  Conn.  81;  Gage  v.  Z&u)is,  68  111.  604,  617;  Mer- 
riam  v.  Pine  City  Z.  Co.  23  Minn.  314,  322;  Johnson  v.  Brit- 
tan,  23  Ind.  105;  WUson  v.  StilweU,  9  Ohio  St  467;  Sedg- 
wick.  Damages  (8th  ed.),  §§  786,  789. 

The  reasoning  of  these  cases  seems  to  us  founded  on  sound 
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principle.  The  breach  of  contract  by  the  defendant  is  com- 
plete, and  in  analogy  to  all  other  situations  the  plaintiff 
should  have  his  right  of  action  therefor.  If  the  measure  of 
his  damages  is  still  involved  in  some  degree  of  uncertainty, 
or  if  possibly  a  recovery  of  the  full  amount  of  the  face  of 
the  note  may  work  injustice  to  the  defendant,  still  it  must 
be  remembered  that  the  situation  results  from  the  fault  of 
the  latter,  and  not  of  the  former.  The  postponement  of 
the  plaintiff's  recovery  till  he  has  paid,  especially  if  he  be 
poor  or  embarrassed,  may  subject  him  to  serious  injuries 
meanwhile,  enhanced  by  his  poverty.  His  attempts  to  do 
business  or  to  emerge  from  his  state  of  insolvency  may  be 
thwarted  at  every  turn  by  the  impairment  of  his  credit  from 
the  mere  existence  of  the  liability.  Any  property  acquired 
by  him  may  be  promptly  sacrificed  in  the  effort  to  enforce 
that  liability,  and  still  the  debt  remain  unpaid,  and  he  with- 
out remedy;  and  that,  too,  without  any  fault  on  his  part 
save  poverty.  As  between  the  two,  inconvenience  should 
fall  on  the  guilty  rather  than  the  innocent. 

The  peril,  suggested  by  defendant,  that  plaintiff  may  re- 
cover and  collect  judgment  against  defendant,  and  still  not 
pay  the  note,  was  pointed  out,  and  held  not  sufficient  to  pre- 
vent a  recovery,  in  Loosemore  v.  Radford^  9  Mees.  &  W.  657, 
and  was  considered  in  Johnson  v,  Britton^  23  Ind.  105,  where 
it  was  shown  that  under  Code  practice,  where  law  and  equity 
are  administered  by  the  same  court,  it  might  readily  be 
averted  by  equitable  counterclaim. 

Two  decisions  of  our  own  court  are  cited  by  appellant  as 
in  conflict  with  conclusions  here  reached,  namely,  Learned 
V.  Bishop,  42  Wis.  470,  and  SeUeck  v.  Griswold,  57  Wis.  291. 
In  those  cases  a  purchaser  of  real  estate  had  assumed  and 
agreed  to  pay  certain  incumbrances  thereon.  The  holders 
of  those  incumbrances  had  thereafter  demanded  and  taken 
proceedings  to  enforce  payment  of  the  indebtedness  secured 
by  such  incumbrances  against  the  grantors,  and  the  latter 
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had  sued  their  grantees.  The  court  disposed  of  the  cases 
OQ  the  ground  that  the  effect  of  the  contract  assuming  and 
agreeing  to  pay  the  debts  was  to  constitute  the  purchasers  of 
the  land  principal  debtors,  and  the  grantors  sureties  merely, 
whereupon  they  applied  the  familiar  doctrine  that  the  im- 
plied contract  from  a  principal  to  his  surety  is  merely  to 
protect  the  latter  from  damage  resulting  to  him  by  reason 
of  the  liability  assumed,  not  to  indemnify  him  against  lia- 
bility alone, —  a  principle  reiterated  in  Mornsen  v,  Noyea^  105 
Wis.  565.  The  grounds  upon  which  these  decisions  went,  as 
well  as  the  fact  that  there  was  no  time  specified  at  which 
the  grantees  of  the  land  had  agreed  to  pay  these  debts,  we 
think  clearly  distinguish  them  in  principle  from  the  class  of 
cases  last  before  cited  and  from  the  case  in  hand.  The  case 
of  Leat'^ned  v.  Bishop  is  further  distinguishable  by  the  fact 
that  it  was  not  an  action  for  a  breach  of  the  contract  to  pay 
the  incumbrance,  but  was  a  suit  in  equity  to  foreclose  a  mort- 
gage given  to  secure  an  agreement  to  pay  that  debt  and  to 
hold  the  mortgagee  harmless  from  it;  and  relief  was  refused 
on  the  ground  that  the  only  part  of  the  contract  which  the 
mortgage  secured  was  the  indemnity  clause,  which  would 
not  be  breached  until  the  mortgagee  suffered  harm. 

From  what  has  been  said  it  is  apparent  that  no  error  was 
committed  in  refusing  to  hold  that  no  damages,  or  only 
nominal  damages,  had  been  suffered,  because  the  plaintiff 
was  insolvent  or  execution  proof,  even  if  such  fact  conclu- 
sively appeared.  A  note  is  not  necessarily  entirely  value- 
less 4)ecause  its  maker  is  insolvent,  or  because  no  property 
subject  to  execution  exists.  Many  a  note  has  been  paid  not- 
withstanding such  condition.  That  situation,  too,  would 
largely  disappear  upon  recovery  of  judgment  in  plaintiff's 
favor  which  might  be  in  reach  of  execution.  Still  less  is  it 
true,  as  already  jwinted  out,  that  insolvency  precludes  dam- 
age to  the  maker  of  such  a  note  from  its  existence  as  a  lia- 
bility against  him.    At  most,  plaintiff's  financial  condition 
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was  a  circumstance  to  be  considered  by  the  jory  in  assessing 
the  damages.    It  was  so  treated. 

2.  Error  is  assigned  for  that  the  conrt  ref ased  defendant's 
reqaest  to  submit  a  question  for  consideration:  ^^ Could  the 
judgment  obtained  by  J.  H.  Weber  against  the  plaintiff  upon 
his  note,  which  has  not  been  paid,  be  collected  upon  execu- 
tion?" Defendant  points  out  that  there  was  evidence  of 
declarations  made  by  the  plaintiff  of  his  insolvency  and  in- 
vulnerability to  execution  at  some  previous  date.  The  court 
submitted  to  the  jury  question  15,  as  to  the  amount  of  plaint- 
iff's damages,  and  instructed  them  generally  that  the  meas- 
ure of  damages  is  jprima facie  the  amount  due  on  the  note, 
but  that  the  defendant  was  at  liberty  to  reduce  this  valua- 
tion or  amount  by  showing  the  insolvency  of  the  maker 
thereof;  the  measure  of  damages  being  the  actual  value  of 
the  note  to  be  found  from  the  evidence.  We  think  no  error 
was  committed  in  refusing  to  submit  this  question.  The 
special  verdict  should  properly  pass  upon  all  the  material 
controverted  issues  of  the  case,  but  ordinarily  there  is  no 
propriety  in  going  further  and  inviting  the  jury  to  pass  upon 
each  conflict  of  testimony  upon  evidentiary  facts.  Ward  v. 
a,  M.  (&  St.  P.  R.  Co.  102  Wis.  215,  220;  Boaster  v.  C.  cfe  i\r. 
W.  R,  Go.  104  Wis.  307,  317.  The  jury  were  informed  that 
the  solvency  or  collectibility  of  the  plaintiff  was  an  element 
to  be  taken  into  consideration  in  ascertaining  the  amount  of 
his  damages.  This  sufficiently  submitted  to  them  the  ques- 
tion which  would  have  been  presented  by  defendant's  inter- 
rogatory, which  at  best  was  merely  a  collateral  considera- 
tion in  reaching  a  conclusion  upon  the  real  issue  of  the 
amount  of  the  plaintiff's  damage. 

3.  The  charge  is  criticised  as  being  a  general  one,  and  not 
merely  a  series  of  directions  calculated  to  aid  the  jury  in  un- 
derstanding and  answering  the  several  questions  submitted 
to  them,  within  the  remarks  of  this  court  in  McDermoU  v. 
Jackson^  102  Wis.  419;  Fox  v.  Martin^  104  Wis.  581;  Rhyner 
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V.  MenasAaj  107  Wis.  201.  We  are  unable  to  discover  any 
error  in  this  respect  prejudicial  to  the  defendant.  True,  the 
court  did  not  —  as  is  very  good  practice  —  take  up  each  ques- 
tion and  explain  to  the  jury  its  meaning  and  their  method 
of  consideration  of  it.  It  is  due  to  the  court,  however,  to- 
say  that  most  of  the  questions  were  so  clear  and  unambigu- 
ous that  such  instruction  was  hardly  necessary.  The  charge 
is  made  up  of  general  instructions  as  to  weight  of  evidence, 
burden  of  proof,  and  the  conduct  of  the  jury  generally,  more 
or  less  applicable  to  their  consideration  of  every  question; 
but  we  do  not  find  it  obnoxious  to  the  criticism  that  general 
rules  of  law  governing  the  rights  of  the  parties  are  given  ta 
the  jury  therein  so  as  to  inform  the  latter  of  the  effect  of 
their  answer  either  way  to  any  interrogatories.  Ward  v. 
a,  M,  cfe  St.  P.  R.  Co.  102  Wis.  225;  New  Home  S.  M.  Co. 
V.  Slmouy  104  Wis.  120, 126.  It  should  also  be  borne  in  mind 
that  no  requests  for  specific  instructions  with  reference  U> 
any  of  the  questions  were  made  by  the  defendant,  except  as 
hereafter  discussed. 

4.  The  sixth  assignment  of  error  is  predicated  upon  the 
court's  refusal  to  give  the  instruction  as  to  the  sixth  question 
set  out  in  the  statement  of  facts.  This  instruction  is  open 
to  the  criticism  that  the  only  portion  of  it  which  is  in  any 
wise  broader  or  more  instructive  than  the  question  itself  ia 
obnoxious  to  the  rule  stated  under  the  last  assignment, — 
that  instructions  of  a  general  character,  such  as  to  inform 
the  jury  of  the  effect  of  their  conclusions  upon  the  rights  of 
the  parties,  should  not  be  given.  It  substantially  informed 
the  jury  that  the  rights  of  the  parties  were  not  to  be  affected 
by  the  question  of  who  suggested  that  the  machine  should 
not  be  tried  or  tested  on  June  21st.  In  that  respect  it  is  im- 
proper, and  under  the  provision  of  the  statutes  that  an  instruc- 
tion is  to  be  either  refused  or  given  in  the  exact  words  in 
which  it  is  presented  no  error  can  be  predicated  upon  ita 
refusal  alone.    We  think,  also,  that  the  question  itself  waa 


92  SUPREME  COTTRT  OF  WISCONSIN.         [108 

Connell  vs.  Stark. 

SO  clear  and  unambiguous  as  not  to  require,  for  the  protec- 
tion of  either  party,  any  qualifying  charge;  so  that  failure 
to  caution  the  jury  in  the  line  suggested  by  appellant's  re- 
quest was  not  prejudicial,  although  such  caution,  if  given, 
might  not  have  been  improper. 
By  the  Court —  Judgment  aflBrmed. 


Connell,  Appellant,  vs.  Staek,  Respondent. 

October  15  ^October  SO,  1900. 

Surface  tDatera:  Flowing  upon  cLdjacent  lands:  Underdrainage, 

To  relieve  his  farm  from  surface  water  which  gathered  in  depressions 
or  low  places  thereon  defendant  constructed  a  system  of  under- 
drainage located  entirely  upon  his  own  land,  through  which  the 
water  was  discharged  on  his  own  land  near  a  dry  run,  in  which  it 
flowed  across  the  lands  of  intermediate  proprietors  to  plaintiff's 
land.  Such  underdrainage  enabled  defendant's  land  to  absorb  and 
hold  more  of  the  surface  waters  coming  upon  it,  and  the  quantity 
flowing  from  it  into  the  dry  run  and  upon  plaintiff's  land  was  not 
increased.    ffeZd,  that  plaintiff  had  no  cause  of  action. 

Appeal  from  a  judgment  of  the  circuit  court  for  Washing- 
ton county:  James  J.  Dick,  Circuit  Judge.     Affirmed. 

For  the  appellant  there  was  a  brief  by  P.  O^Keara^  at- 
torney, and  S,  A,  Connelly  of  counsel,  and  oral  argument  by 
3/r.  O^Meara. 

For  the  respondent  there  was  a  brief  by  Barney  <6  Kuechr 
enmeisterj  and  oral  argument  by  S.  S,  Barney. 

Cassoday,  C.  J.  This  action  was  commenced  August  31, 
1898,  to  compel  the  defendant  to  remove  and  fill  up  certain 
ditches  on  his  land,  and  the  tiling  placed  therein  by  him, 
and  to  restore  the  soil  along  the  lines  of  the  same  to  its  orig- 
inal and  natural  condition,  and  to  enjoin  the  defendant  from 
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discharging  surface  water  from  his  premises  onto  the  prem- 
ises of  the  plaintiff  by  means  of  ditches  or  other  artificial 
means,  and  for  damages.  The  defendant  answered  by  way 
of  admissions,  denials,  and  counter  allegations.  The  follow- 
ing facts  appear  from  the  record,  and  are  undisputed,  or 
found  by  the  court  at  the  close  of  the  trial: 

The  plaintiff  has  for  several  years  been  the  owner  of  160 
acres  of  land,  described,  lying  about  one  third  of  a  mile  east 
of  the  Menomonee  river.  The  natural  drainage  is  westward 
towards  the  river,  with  very  little  fall,  and  no  natural  or 
artificial  watercourse.  The  defendant  has  for  many  years 
been  the  owner  of  sixty  acres  of  land,  which  corners  on  the 
plaintiff's  farm  on  the  southeast.  The  defendant's  land  lies 
considerably  higher  than  that  of  the  plaintiff  along  her 
south  line  and  south  thereof.  For  many  years  there  has 
been  a  public  highway  running  north  and  south  on  the  east 
line  of  the  plaintiff's  land,  and  thence  south  along  the  west 
line  of  the  defendant's  land.  For  many  years  the  lands  of  the 
respective  parties  have  been  used  and  occupied  for  agricult- 
ural purposes.  All  of  the  premises  of  the  defendant  are  arable 
and  productive  land.  N*o  part  thereof  is  or  was,  before  being 
improved  as  hereinafter  found,  either  swampy,  wet,  or 
marshy,  except  as  hereinafter  stated.  Twenty-one  acres  of  the 
defendant's  land,  situated  on  the  west  side  thereof,  has  a  mod- 
erate declination  toward  the  west,  and,  before  the  construc- 
tion of  the  artificial  draws  hereinafter  mentioned,  the  surface 
water  which  escaped  therefrom  ran  west  across  the  highway 
mentioned,  upon  the  lands  of  one  Lambrecht,  and  thence, 
in  a  northwesterly  direction,  to  the  margin  of  the  plaintiff's 
land,  and  then,  in  a  southwesterly  direction,  across  the  lands 
of  Lambrecht  and  others  to  the  Menomonee  river.  Several 
years  since,  Lambrecht  made  an  embankment  or  dam  upon 
the  east  side  of  his  lands  where  the  surface  water  entered 
the  same  from  the  highway,  whereby  the  surface  water 
flowed  upon  and  stood  upon  such  highway.    In  consequence 
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thereof  the  supervisors  of  the  town  directed  a  ditch  to  be 
dug  along  the  west  side  of  such  highway  to  the  north  for 
the  purpose  of  carrying,  and  which  did  carry,  such  surface 
water  north  along  the  highway,  and  discharged  the  same, 
near  the  southeast  corner  of  plaintijBTs  farm,  into  a  natural 
draw  or  waterway,  crossing  the  highway  there  from  the 
east.  Naturally  such  surface  waters  would  flow  thence  west 
for  a  short  distance  along  the  south  margin  of  the  plaintiff's 
land  to  a  point  about  eighty-five  rods  west  of  such  highway, 
and  thence,  in  a  southwesterly  direction,  onto  the  land  of 
Lambrecht,  such  point  being  the  place  where  such  surface 
water  would  reach  the  plaintiff's  lands  if  allowed  to  flow 
naturally  across  the  lands  of  Lambrecht. 

About  two  years  before  the  trial  the  defendant,  for  the 
purpose  of  improving  his  lands  and  farm,  and  to  make  his 
twenty-one  acre  tract  more  porous  and  productive,  placed 
about  125  rods  of  tiling  in  the  subsoil  thereof,  the  same  ex- 
tending about  thirty  rods  from  the  highway  east  into  the 
same,  and  running  along  the  east  side  of  the  highway  upon 
the  defendant's  lands,  and  opening  upon  the  lands  of  the 
defendant  eighteen  rods  south  of  where  such  draw  crosses 
the  highway  near  the  northwest  corner  of  the  defendant's 
land,  the  water  flowing  therefrom  to  the  north,  along  the 
east  side  of  such  highway,  to  such  draw.  The  effect  of  such 
underdrainage  was  to  take  the  waters  which  would  have 
naturally  run  across  such  highway  further  to  the  south,  as 
stated,  and  thence  along  the  west  side  thereof,  through  such 
ditch  ordered  to  be  constructed  by  the  supervisors,  and  to 
discbarge  them  at  about  the  same  point  in  such  draw,  but 
upon  the  east  side,  instead  of  the  west  side,  of  the  highway; 
and  from  thence  such  waters  flowed  to  the  west  and  south- 
westerly, in  the  manner  stated  in  both  cases.  The  effect  of 
such  rmderdrainage  has  been  and  is  to  make  the  defendant's 
lands  more  porous  and  productive,  to  enable  the  soil  to  ab- 
sorb and  hold  more  of  the  waters  which  fall  upon  the  same, 
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and  hence  to  decrease  the  amount  of  surface  water  which 
would  otherwise  escape  therefrom,  so  that  in  consequence 
thereof  the  plaintiff  now  receives,  and  will  continue  to  re- 
ceive, less  surface  water  from  the  lands  of  the  defendant 
than  she  did  before  such  drain  was  constructed. 

Upon  the  east  side  of  the  defendant's  farm  there  is  situ- 
ated a  depression  in  the  land,  the  bottom  of  which  is  about 
one  foot  on  an  average  below  the  lowest  point  of  the  bound- 
ary of  the  same,  and  the  area  of  such  depression  is  less  than 
one  fourth  of  an  acre.  Such  depression  is  not,  and  never 
has  been,  in  any  manner  swampy  or  springy,  but  before  the 
surrounding  land  was  cleared  and  cultivated,  and  before  the 
drainage  hereinafter  mentioned,  some  surface  water  stood 
upon  the  same  after  the  melting  of  snow  in  the  spring,  and 
after  heavy  rains  at  other  seasons  of  the  year,  but  never  to 
exceed  2,100  barrels  of  water,  and  when  there  was  any  over- 
flow therefrom  it  ran  to  the  north  and  into  such  draw,  and 
thence  west  and  over  the  southern  margin  of  the  plaintiffs 
farm.  About  fifteen  years  since  the  defendant,  for  the  pur- 
pose of  improving  his  farm  and  to  render  his  land  more 
porous  and  productive,  laid  drains  in  the  subsoil  of  his  farm, 
and,  among  others,  placed  tiling  into  and  through  such  de- 
pression, leading  thence  in  a  northerly  direction  and  stopping 
upon  the  defendant's  lands  ^bout  eighty  rods  from  such 
draw.  The  effect  of  underdrainage  has  been  and  is  to  make 
the  land  of  the  defendant  more  porous  and  productive,  and 
to  enable  the  soil  (particularly  such  depression)  to  absorb 
and  hold  more  of  the  surface  waters  which  come  thereon. 
Such  depression  is  now  tillable  and  productive,  whereas  be- 
fore such  underdrainage  it  was  covered  with  water  in  the 
spring  of  the  year,  and  hard  and  baked  in  the  summer.  The 
flow  of  surface  water  therefrom  into  such  draw  is  no  more, 
and  probably  less,  than  before  such  drains  were  placed 
therein.  Such  draw  is  a  natural  drain  for  a  large  area  of 
land  extending  175  rods  east  from  where  it  crosses  such  high- 
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way,  and  running  west  from  such  highway  three  quarters 
of  a  mile,  to  the  Menomonee  river.  Before  such  draw  was 
artificially  changed  by  the  plaintiff's  grantors,  as  hereinafter 
stated,  the  same  only  extended  upon  the  plaintiff's  land  a 
short  distance  west  from  where  it  entered  the  same,  and 
along  the  south  margin  thereof,  to  a  point  about  eighty-five 
rods  west  of  such  highway,  and  thence  went  southerly  over 
the  lands  of  Lambrecht  and  others.  The  surface  water  which 
flows  into  such  draw  from  such  depression  enters  the  same 
about  one  half  a  mile  east  of  the  point  where  the  plaintiff 
claims  she  is  damaged  by  reason  of  such  surface  water,  and 
flows  across  the  lands  of  two  intermediate  proprietors  before 
it  reaches  the  lands  of  the  plaintiff  at  all. 

More  than  twenty  years  since  and  before  any  of  the  dams, 
drains,  or  ditches  hereinbefore  mentioned  were  constructed 
the  plaintiff's  grantor  constructed  a  deep  ditch  along  the 
south  side  of  her  farm,  beginning  in  such  draw  where  the 
same  entered  her  farm  at  the  highway  near  the  southeast 
corner  thereof,  and  extending  thence  west  the  whole  length 
of  her  farm,  at  the  same  time  throwing  all  of  the  earth 
which  was  taken  therefrom  along  the  north  side  of  the  same, 
thereby  making  a  dam  to  prevent  any  flow  of  surface  water 
into  such  ditch  from  the  north,  the  effect  of  which  has  been 
and  is  to  change  the  direction  of  the  flow  of  such  surface 
water  to  such  draw,  and  to  prevent  it  from  flowing  off  from 
the  lands  of  the  plaintiff  at  the  point  eighty-five  rods  west 
of  such  highway,  and  to  carry  the  most  of  it  along  the 
whole  length  of  her  farm.  In  connection  with  such  ditch, 
the  plaintiff's  grantor,  at  the  same  time,  by  an  extensive 
system  of  underdrainage,  has  led  all  of  the  surface  waters 
of  a  large  part  of  her  farm  into  such  ditch.  No  act  of  the 
defendant  has  ever  added  perceptibly  to  the  flow  of  surface 
water  upon  the  plaintiff's  land,  and  she  has  suffered  no  ap- 
preciable damage  in  consequence  thereof. 

As  conclusions  of  law,  the  court  found  that  the  plaintiff 
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is  not  entitled  to  any  relief  in  this  action ;  that  the  defend- 
ant is  entitled  to  a  judgment  dismissing  the  complaint  and 
for  his  costs  in  this  action;  and  ordered  judgment  to  be  en- 
tered accordingly.  From  the  judgment  so  entered  the 
plaintiff  brings  this  appeal. 

The  findings  seem  to  be  well  supported  by  the  evidence. 
It  is  conceded  that  in  the  state  of  nature  the  surface  water 
from  a  large  portion  of  the  defendant's  lands  naturally 
flowed  across  the  lands  of  other  intermediate  proprietors, 
and  from  thence  upon  the  lands  of  the  plaintiff.  The  real 
issue  tried  is  whether  the  defendant,  by  the  system  of  un- 
derdrainage  mentioned,  unlawfully  increased  the  flow  of 
surface  water  upon  the  plaintiff's  land,  to  her  damage.  The 
expert  eyidence  is  to  the  effect  that  such  underdrainage 
made  the  defendant's  land  more  porous,  and  therefore  it 
more  readily  absorbed  heavy  rainfalls,  and  hence  decreased 
the  amount  of  surface  water  flowing  from  his  land.  The 
court's  findings  are  to  that  effect,  and  hence  are  sustained 
by  such  expert  evidence.  That,  of  itself,  would  seem  to  be 
sufficient  to  bar  the  relief  sought  in  this  action. 

The  facts  presented  are  broadly  distinguishable  from  those 
present  in  the  recent  cases  in  this  court  wherein  it  was  held 
that  the  plaintiff  had  acquired  the  right  to  have  surface 
water  flow  in  an  artificial  channel  on  the  defendant's  land  by 
adverse  user  and  prescription.  Wilhina  v.  Nicolai^  99  Wis. 
178 ;  Roberta  v.  Von  Briesen,  107  Wis.  486.  Here  the  defend- 
ant seeks  to  relieve  his  farm  from  surface  water  being  gath- 
ered in  depressions  and  low  places  thereon  by  a  system  of 
underdrainage,  located  entirely  on  his  own  land,  and  through 
which  such  surface  water  is  discharged  on  his  own  land, 
near  a  dry  run  or  draw,  as  it  is  called  in  the  findings,  and 
in  which  it  flows  westerly  for  a  considerable  distance,  to  the 
place  where  it  is  claimed  the  plaintiff's  lands  are  damaged. 
The  contention  of  the  plaintiff  brings  the  case  squarely 
within  the  rule  of  law  announced  by  the  Massachusetts 
Vol.  108—7 
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court  long  ago  as  follows:  "  The  right  of  an  owner  of  land 
to  occupy  and  improve  it  in  such  manner  and  for  such  pur- 
poses as  he  may  see  fit,  either  by  changing  the  surface  or 
the  erection  of  buildings  or  other  structures  thereon,  is  not 
restricted  or  modified  by  the  fact  that  his  own  land  is  so 
situated  with  reference  to  that  of  adjoining  owners  that  an 
alteration  in  the  mode  of  its  improvement  or  occupation  in 
any  portion  of  it  will  cause  water,  which  may  accumulate 
thereon  by  rains  and  snows  falling  on  its  surface  or  flowing 
onto  it  over  the  surface  of  adjacent  lots,  either  to  stand  in 
unusual  quantities  on  other  adjacent  lands,  or  pass  into  and 
over  the  same  in  greater  quantities  or  in  other  directions 
than  they  were  accustomed  to  flow."  Oannonv,  Hargadon^ 
10  Allen,  109.  See,  also,  FrcmUin  v.  Fish,  13  Allen,  211; 
Cassidy  v.  0.  G.  R.  Co.  141  Mass.  174, 178.  That  rule  has 
frequently  and  recently  been  sanctioned  by  this  court. 
O' Connor  V,  F,  du  Z.,  A,  <&  P.  R,  Co,  52  Wis.  520,  531; 
Heih  V.  Fond-  du  Lac,  63  Wis.  228,  232/  Johnson  v.  C,  St. 
P.,  M.  <&  0.  R.  Co.  80  Wis.  641,  646;  Champions.  Crandon, 
84  Wis.  405,  409;  Clmtson  v.  C  <&  N.  W.  R.  Co.  106  Wis.  308, 
311. 

Under  the  rule  stated,  there  is  certainly  no  ground  for 
relief  in  this  action.  Besides,  it  is  quite  evident  that  the  in- 
creased flow  of  surface  water  of  which  the  plaintiff  com- 
plains is  caused  wholly,  or  at  least  in  part,  by  the  ditch 
mentioned  as  being  constructed  by  the  plaintiff  on  the  south 
side  of  her  farm. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 

For  a  note  on  rights  as  to  flow  of  surface  water,  see  Qray  u  McWm- 
tarns  (98  CaL  157),  in  21  L.  R  A.  59a— Rkp. 
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October  16  —  October  SO,  1900. ' 

Waia:  Contest:  Allowance  of  counsel  fees  out  of  estate:  Executors:  SHp" 

vlation, 

L  In  a  contest  as  to  the  validity  of  a  wiU  the  allowance  to  the  parties 
of  counsel  fees  to  be  paid  out  of  the  estate,  in  addition  to  statutory 
coets,  is  without  authority  of  law;  though  upon  the  settlement  of 
an  executor's  account  he  may  receive  credit  for  expenses  of  that 
nature  properly  incurred  by  him. 

13L  The  person  named  as  executor  in  a  will  is  not  an  executor  until  he 
has  qualified  as  such  and  been  confirmed  in  his  office. 

•8.  If  the  parties  to  a  will  contest  do  not  include  all  who  are  benefi- 
ciaUy  interested  in  the  estate,  a  stipulation  between  them  that 
counsel  fees  shaU  be  allowed,  payable  out  of  the  estate,  is  not  bind- 
ing or  efiPective. 

Appeals  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  James  J.  Diok,  Circuit  Judge.  Reversed  on 
both  (zppeals. 

This  is  a  contest  as  to  the  probate  of  the  will  of  W.  H. 
Stickney,  deceased.  The  will  was  admitted  to  probate  by 
the  county  court  of  Waukesha  county,  but  the  decree  was 
reversed  by  the  circuit  court  upon  appeal,  and  allowances 
were  made  by  the  circuit  court  for  counsel  fees  payable  out 
of  the  estate  to  both  parties.  The  judgment  of  the  circuit 
court  was  reversed  by  this  court  upon  appeal.  104  Wis. 
581.  Upon  the  filing  of  the  remittitur  of  this  court  in  the 
court  below,  judgment  was-  entered  aflBrming  the  decree  of 
the  county  court  admitting  the  will  to  probate,  and  further 
providing  that  those  parts  of  the  previous  judgment  which 
provided  for  the  payment  of  allowances  for  counsel  fees  to  the 
proponent  and  to  the  contestants  should  stand,  on  the  ground 
that  such  was  the  agreement  of  the  parties.  The  judgment 
also  allowed  to  the  proponent  the  further  sum  of  $300  as 
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counsel  fees  payable  out  of  the  estate  for  services  in  this 
court  upon  the  previous  appeal.  The  proponent  appeals, 
from  that  part  of  the  judgment  allowing  the  contestants 
counsel  fees  payal^le  out  of  the  estate,  and  the  contestants 
appeal  from  that  part  of  the  judgment  allowing  the  pro- 
ponent |300  as  counsel  fees  payable  oat  of  the  estate  for 
services  upon  the  previous  appeal. 

For  the  proponent  there  was  a  brief  by  TviRwr  cfi  Lockney^ 
and  oral  argument  by  Henry  Lockney. 

For  the  contestants  there  was  a  brief  by  Ryan  <b  Mertany 
and  oral  argument  by  E,  Mei^ton. 

WiNSLow,  J.  These  appeals  bring  squarely  before  ns  the 
question  as  to  the  power  of  the  circuit  court  to  allow  to  the 
parties  to  a  will  contest  counsel  fees  to  be  paid  out  of  the  es- 
tate in  addition  to  statutory  costs.  It  is  not  to  be  denied 
that  the  practice  of  making  such  allowances  finds  support 
in  decisions  of  this  court,  and  that  prior  to  the  decision  in 
the  case  of  In  re  Donge8*8  EatatSy  103  Wis.  497,  the  subject 
was  in  a  state  of  considerable  confusion. 

That  was  an  action  for  the  construction  of  a  will,  the  con- 
test being  between  heirs  at  law  and  legatees;  this  is  a  con- 
test as  to  the  validity  of  a  will,  the  contest  being  between 
heirs  at  law  and  the  proponent  of  the  will ;  but  no  reason 
occurs  to  us  why  the  same  rule  as  to  the  making  of  allow- 
ances for  counsel  fees  outside  of  the  statutory  costs  should 
not  logically  apply  to  one  case  as  well  as  to  the  other.  In 
that  case  the  authorities  were  reviewed,  the  distinction  be- 
tween statutory  costs  and  allowances  for  counsel  fees  pointed 
out,  and  the  general  subject  of  the  power  of  the  circuit  court 
to  grant  such  allowances  payable  out  of  the  estate  discussed,, 
and  a  conclusion  reached.  That  conclusion  was,  in  general 
terms,  that  the  allowance  of  counsel  fees  over  and  &bove 
statutory  costs  is  without  authority  of  law.  In  that  case  the 
executors  were  not  parties  to  the  litigation,  and  the  question 
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as  to  whether  such  allowance  might  properly  be  made  to  an 
executor  or  trustee  was  expressly  left  undecided,  for  that 
reason.  Attention  was,  however,  called  to  the  fact  that,  if 
such  counsel  fees  had  been  incurred  by  an  executor  or  trustee 
in  the  performance  of  the  duties  of  his  trust,  and  were  proper 
in  character  and  reasonable  in  amount,  there  is  ample 
power  to  allow  him  credit  therefor  in  the  settlement  of  his 
accounts  by  the  court  charged  with  the  duty  of  passing  upon 
his  official  accounts. 

In  the  case  now  before  us  there  is  no  executor  present, 
and  hence  no  question  arises  as  to  the  validity  of  an  allow- 
ance to  an  executor.  The  proponent  is  the  person  named  as 
executor  in  *he  will,  but  is  not  an  executor,  within  the  mean- 
ing of  the  law,  because  he  has  not  qualified  or  received  his 
appointment  from  the  county  court.  In  re  WiU  of  Somer- 
vaiUj  104  Wis.  72.  It  results  that  the  rule  adopted,  after 
full  consideration,  in  the  Donges  Case  is  applicable  to  the 
present  case.    Patton  v.  Ludington^  108  Wis.  629. 

It  is  sought  to  sustain  the  allowance  to  the  contestants, 
however,  on  the  ground  that  the  parties  agreed  to  such  al- 
lowance in  open  court  at  the  conclusion  of  the  trial  of  the 
case  in  th^  circuit  court.  It  appears  by  affidavits  filed  that 
after  the  case  was  originally  decided  in  the  circuit  court  and 
the  will  denied  probate,  the  court  asked  the  parties,  "  How 
much  do  you  want  for  an  allowance  ?  "  and  that  the  attorneys 
for  both  parties  replied,  in  substance,  that  they  would  leave  it 
to  the  court,  whereupon  the  court  allowed  them  $500  apiece 
out  of  the  estate  in  addition  to  taxed  costs.  Treating  this  as  a 
■stipulation  between  the  parties,  an  interesting  question  is 
presented.  Of  course,  parties  who  are  sui  juris  and  are  deal- 
ing with  their  own  property  or  rights  may  unquestionably 
control  such  property  and  rights  by  stipulation,  as  they 
choose,  and  their  agreement  will  be  respected  and  enforced 
by  the  courts.  But  it  is  difficult  to  see  how  parties  who 
neither  own  nor  control  a  fund  or  estate  can  stipulate  away 
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any  part  of  that  fund  of  estate.  In  order  to  justify  the  court 
in  ordering  payments  of  this  nature  out  of  an  estate  by 
virtue  of  a  stipulation,  all  who  are  beneficially  interested  in 
the  estate  should  certainly  join  in  the  stipulation.  If  the 
proponent  of  a  will  and  the  contestantsnnay,  by  stipulation^ 
carve  up  the  estate  to  pay  for  their  litigation,  and  thus  bind 
the  court,  an  easy  way  is  opened  to  dissipate  estates  and 
leave  both  legatees  and  creditors  without  redress.  It  is  true 
that  in  the  present  case  the  contestants  are  also  legatees,  bat 
there  are  other  legatees  not  parties  to  the  stipulation,  and 
there  may  be  creditors.  To  give  binding  force  to  the  stip- 
ulation under  such  circumstances  would  be  a  clear  departure 
from  correct  principles.  I^either  the  trial  qc^urt  nor  this 
court  can  be  thus  bound.  On  grounds  of  public  policy  and 
for  the  due  protection  of  estates,  we  find  no  difficulty  in 
holding  that  the  present  stipulation  was  ineffective,  and  that 
it  does  not  in  any  way  embarrass  the  court  in  the  applica- 
tion of  the  law  as  laid  down  in  the  Donges  Case. 

Both  appeals,  therefore,  are  well  founded. 

By  the  Court —  Those  parts  of  the  judgment  appealed  from 
are  reversed  on  both  appeals,  and  the  action  is  remanded 
for  further  proceedings  according  to  law.  ^ 


Gibson,  Appellant,  vs.  Gibson  and  wife.  Respondents. 

October  16  —  October  SO,  1900, 

Limitaiion  of  actions:  Setting  aside  administrator's  sale  of  land:  Conr 
tinning  trust:  Infancy, 

1  After  the  open,  notorious  surrender  by  an  administrator  of  real  es- 
tate of  his  decedent,  pursuant  to  a  sale  thereof  for  the  purpose  of 
paying  debts,  he  has  no  trust  relation  thereto  which  precludes  the 
running  of  the  statute  of  limitations  against  an  action  to  set  asid«> 
the  sale  on  the  ground  that  the  administrator  was  interested 
therein. 
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2,  An  CK^tion  to  set  aside  an  administrator's  sale  of  land  for  fraud  is  not 
an  action  "  for  the  recovery  of  real  property,"  within  the  meaning 
of  sec.  4218,  Stats.  1898,  but  the  period  within  which  the  action 
must  be  brought  is  prescribed  by  sea  4221,  and  under  sea  4238  it 
cannot  be  extended,  because  of  the  infancy  of  the  person  entitled 
to  sue,  longer  than  one  year  after  such  disability  ceases. 

Appeal  from  a  judgment  of  the  county  court  of  Wauke- 
sha county :  M.  S.  Geiswold,  Judge.     Affirmed, 

Action  to  set  aside  aside  an  administrator's  sale  because 
he  was  interested  therein.  Defendant  3fark  Gibson  was  one 
of  the  administrators.  The  intestate  died  December  11, 
1870,  leaving  a  minor  child,  Louis  Gibson,  the  plaintiff. 
The  sale  was  made  April  15,  1872,  ostensibly  to  George  H. 
Gibson,  Mark  Gibson^s  son.  The  evidence  shows  that  Marh 
Gibson  assisted  his  son  to  pay  for  the  property  upon  the  pre- 
text that  the  latter  had  an  associate  in  bidding  off  the  prop- 
erty who  failed  to  produce  his  part  of  the  money  to  com- 
plete the  purchase.  About  six  months  after  the  sale  was 
confirmed,  two  months  after  the  completion  of  the  deed, 
and  a  month  and  a  half  after  the  recording  thereof,  George 
deeded  one  half  of  the  property  to  his  father.  He  died  in 
1893,  leaving  his  father  and  mother,  the  defendants,  as  his 
only  heirs.  From  that  time  to  the  commencement  of  this 
action  defendants  have  held  the  entire  title  to  the  property, 
basing  their  right  thereto  upon  the  administrator's  sale. 
Plaintiff  became  of  age  April  7, 1890.  February  21,  1895, 
he  commenced  an  action  of  ejectment  against  defendants 
to  obtain  possession  of  the  property,  upon  the  ground  that 
the  administrator's  sale  was  absolutely  void.  Judgment 
was  rendered  in  favor  of  defendants.  Upon  appeal  to  this 
court,  it  was  said  that  the  evidence  indicated  the  existence 
of  facts  rendering  the  sale  void,  but  the  judgment  was  af- 
firmed because  the  administrator's  deed  was  voidable  only, 
and,  till  set  aside  in  an  equitable  proceeding  for  that  pur- 
pose, ejectment  would  not  lie  in  favor  of  the  person  entitled 
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to  avoid  it,  he  having  no  legal  title  to  the  property.  [102 
Wis.  501.]  The  judgment  of  this  court  was  pronounced 
without  prejudice  to  the  right  of  plaintiff  to  bring  such  an 
equitable  action. 

This  action  was  commenced  April  27, 1899.  The  court 
found  facts  as  above  indicated,  also  the  following:  The  land 
brought  a  full  price  at  the  sale.  It  was  not  struck  off  on 
the  day  advertised  for  the  sale,  though  the  bid  of  George  H. 
Gibson  was  then  received.  The  sale  was  adjourned,  and  on 
the  adjourned  day,  without  again  offering  the  property  for 
sale,  it  was  agreed  to  report  the  sale  as  made  to  George  in 
accordance  with  his  bid  theretofore  made,  which  was  done. 
Mark  Oihaon  was  in  no  way  interested  in  the  sale  at  the 
time  it  was  made,  nor  till  after  the  confirmation  thereof, 
except  that  he  was  interested  in  having  his  son  become  the 
purchaser.  He  extended  accommodations  to  his  son  not 
accorded  to  others,  in  order  to  further  his  desire  to  have  the 
property  go  that  way,  and  in  that  manner  was  unduly  in- 
terested in  the  sale,  though  he  committed  no  actual  fraud 
nor  did  anything  to  the  actual  detriment  of  the  estate  he 
represented  or  the  heirs  of  the  intestate.  The  proceeds  of 
the  sale  were  all  used  in  paying  mortgage  and  other  claims 
against  the  estate.  Defendant  Mark  Gibson  has  occupied 
and  improved  the  property  for  many  years,  believing  he 
had  a  good  title  thereto,  his  improvements  during  that  pe- 
riod amounting  in  value  to  $2,000.  If  plaintiff  ever  had  a 
cause  of  action  it  is  barred  by  the  statute  of  limitations. 

Judgment  was  rendered  accordingly,  and  plaintiff  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  D,  H.  Sumner  and 
Ryan  dB  Merton^  and  oral  argument  by  T,  E.  Ryan. 

For  the  respondents  there  was  a  brief  by  Olasen  &  TTofoA, 
attorneys,  and  Winkler^  Flanders^  Smithy  Bottum  <&  VUas^ 
of  counsel,  and  oral  argument  by  F.  0.  WinUer, 
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Mabshall,  J.  Eespondents  chiefly  rely  on  the  statutes 
of  limitations  to  support  the  judgment.  To  that  appellant 
says  Mark  Oibaon  was  trustee  of  an  express  trust  and  can- 
not invoke  the  statutes  of  limitations  to  defeat  the  claim  of 
his  cestui  que  trust.  True,  Gibson  was  such  trustee  as  regards 
a  power  of  sale  and  control  of  the  property  in  controversy 
for  the  payment  of  the  debts  of  the  deceased,  but  for  no 
other  purpose.  Barker  v.  Barker^  14  Wis.  131;  sec.  3823, 
Stats.  1898;  Carpenter  v.  Fopper^  94  Wis.  146.  His  status 
as  trustee  was  extinguished  when  the  sale  of  the  real  estate 
took  place.  His  relationship  to  the  estate,  which  gave  rise 
to  the  trust  relation,  was  wholly  terminated  in  1872,  when 
he  was  discharged  as  administrator.  From  that  time,  at 
least,  there  was  an  unequivocal  disavowal  by  him  of  any 
trust  relation  to  the  plaintiff  or  to  the  property  in  dispute. 
The  rule  invoked  applies  only  to  continuing  trusts.  The 
suspension  of  the  statutes  of  limitations,  as  to  a  person  once 
a  trustee,  ceases  upon  the  termination  of  his  character  as 
such,  and  before  that  time  if  he  distinctly  disavow  the  ex- 
istence of  the  trust  relation  by  holding  the  subject  of  the 
trust  adversely,  openly,  and  with  notice  to  the  cestui  que 
trust.  Angell,  Limitations,  §  174;  Biddle  v.  Whitehill^  135 
TJ.  S.  621.  There  was  obviously  no  continuing  trust  in  this 
case  that  reached  beyond  the  settlement  of  the  administra- 
tor's account  and  his  discharge,  and  no  trust  precluding  the 
running  of  the  statute  of  limitations  in  his  favor  after  the 
open,  notorious  surrender  of  the  subject  of  the  trust  pursu- 
ant to  the  administrator's  sale. 

Appellant's  counsel  further  contend  that  the  administra- 
tor's deed  is  open  to  attack  because  plaintiff,  under  sec.  4218, 
Stats.  1898,  was  entitled  to  five  years  after  becoming  of  age 
within  which  to  commence  an  action  to  recover  the  prop- 
erty conveyed  thereby.  Waiving  the' question  of  whether 
the  five  years  had  fully  run  before  this  action  was  com- 
menced, the  conclusive  answer  to  appellant's  proposition  is 
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that  the  subject  of  such  action  is  not  the  recovery  of  real 
property,  but  the  cancellation  of  the  administrator's  deed ; 
hence  it  is  not  governed  by  sec.  4218,  but  is  governed  by 
sec.  4221,  Stats.  1898.  Appellant  first  commenced  an  action 
to  recover  the  property.  That  was  held  not  maintainable, 
the  title  to  the  property  not  being  in  appellant,  and  his 
remedy,  primarily,  at  most,  being  the  right  to  maintain  an 
action  in  equity  to  annul  the  administrator's  deed  for  fraud, 
constructive  or  actual.  Gibson  v.  Gibson^  102  Wis.  501.  Sec. 
4218  plainly  refers  to  actions  by  persons  possessed  of  the 
title  to  the  subject  of  the  litigation  but  wrongfully  deprived 
of  the  enjoyment  of  it.  This  is  an  action  to  annul  a  void- 
able sale  for  fraud, —  an  action  that,  "  on  and  before  the  28th 
day  of  February,  1857,  was  cognizable  by  a  court  of  chan- 
cery,"—  as  to  which  there  is  no  statute  of  limitations  other 
than  sec.  4221,  Stats.  1898, —  the  ten  years  statute.  There- 
fore, by  the  express  terms  of  that  section  it  applies,  except 
so  far  as  the  limitation  period  was  suspended  by  appellant's 
disability  because  of  his  infancy.  The  only  protection  given 
him  on  that  ground  is  contained  in  sec.  4233,  Stats.  1898, 
which  provides  that,  "  if  a  person  entitled  to  bring  an  action 
mentioned  in  this  chapter  [ch.  177],  except  actions  for  the 
recovery  of  a  penalty  or  forfeiture  or  against  a  sheriff  or 
other  officer  for  an  escape,  or  for  the  recovery  of  real  prop- 
erty or  the  possession  thereof,  be,  at  the  time  the  cause  of 
action  accrued,  .  •  .  within  the  age  of  twenty-one 
years,  .  ,  .  the  time  of  such  disability  is  not  a  part  of 
the  time  limited  for  the  commencement  of  the  action,  except 
that  the  period  within  which  the  action  must  be  brought  can- 
not be  extended  more  than  five  years  by  any  such  disability, 
except  infancy;  nor  can  it  be  extended  in  any  case  longer 
than  one  year  after  the  disability  ceases." 

The  conclusion  necessarily  reached  is  that  the  time  for 
the  commencement  of  this  action  terminated  on  the  7th  day 
of  April,  1891,  long  before  the  commencement  of  the  action 
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for  the  recovery  of  the  property  which  failed  for  want  of 
title  in  appellant.  There  was  a  plea  of  the  statute  of  limita- 
tions  in  that  action,  1)ut  the  defendant  prevailed  on  the 
merits  in  the  court  below,  so  there  was  no  call  for  this  court, 
on  appeal,  to  say  anything  in  regard  to  the  effect  of  the  lim- 
itation statutes.  That  subject  was  not  presented  for  consid- 
eration in  the  briefs  of  counsel  or  mentioned  in  the  opinion. 
By  the  Court — The  judgment  of  the  county  court  is  af- 
firmed. 
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LEnoABEL,  Respondent,  vs.  Belt,  Appellant.  loe  m 

October  16 — October  SO,  1900. 

Estates  of  decedents:  Claim  for  services  by  Tnember  of  family:  Express 
promise:  Evidence. 

Where  a  nieoe  of  the  decedent  became  a  member  of  his  family  dar> 
ing  her  infancy,  she  cannot  recover  against  his  estate  for  her  serv- 
ices without  proving  an  express  promise  on  his  part  to  pay  her 
therefor;  but  such  promise  may  be  established  by  admissions  of 
the  decedent  and  by  circumstantial  evidence  confirmatory  thereof. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  James  J.  Dick,  Circuit  Judge.    Affirmed. 

The  claimant  filed  a  bill  against  the  estate  of  John  Dailey^ 
deceased,  in  county  court,  for  services  as  housekeeper  and 
servant,  based  upon  a  promise  that,  if  she  would  perform 
such  services,  he  would  leave  her  his  property.  The  county 
court  found  against  the  claim.  On  appeal  to  the  circuit 
court,  and  upon  some  additional  evidence,  that  court  made 
findings  for  claimant,  and  gave  her  judgment  for  $792  and 
costs.    PhinaMa  BeU^  one  of  the  heirs,  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  W.  O.  Thomas^  at- 
torney, and  C.  H.  Winkenwerder^  of  counsel,  and  oral  argu- 
ment by  Mr.  Thomas. 

For  the  respondent  there  was  a  brief  by  Amazeen  dk  Torhe^ 
and  oral  argument  by  L.  Torhe. 
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Babdeen,  J.  John  Dailey  died  intestate  and  unmarried  in 
September,  1898,  leaving  a  sister,  two  nieces,  and  a  nephew 
as  his  heirs.  He  left  real  estate  worth  about  $1,500,  incum- 
bered for  $900,  and  personal  property  valued  at  $300.  Claim- 
ant was  a  daughter  of  his  sister,  and  lived  with  relatives 
until  1876,  when  deceased  took  her  to  live  with  him.  She 
remained  with  him  continuously  to  his  death,  except  during 
the  year  1880  she  was  out  at  service.  During  the  period  she 
lived  with  him  she  did  his  housekeeping  and  worked  about 
the  farm,  performing  such  manual  labor  as  is  ordinarily  per- 
formed by  male  help,  receiving  her  board  and  clothes,  but 
no  money.  The  court  found  that  during  such  employment 
there-was  an  oral  agreement  between  deceased  and  the  claim- 
ant that,  in  consideration  of  her  keeping  his  house  and  help- 
ing about  his  farm  work  during  the  residue  of  his  life,  he 
would  devise  and  bequeath  to  her  all  real  and  personal  prop- 
erty as  compensation  for  her  services;  that, -relying  upon 
such  agreement,  the  claimant  remained  with  him  until  his 
death  and  faithfully  discharged  her  duties;  and  that  her 
services  were  reasonably  worth  the  sum  stated.  It  is  upon 
this  finding  that  the  chief  attack  is  made.  No  evidence  was 
offered  as  to  these  facts  by  the  contestant.  It  is  argued, 
however,  that  the  claimant's  evidence  fails  to  disclose  an 
express  promise  to  recompense  her  for  her  services  with  that 
clearness  the  law  requires.  Undoubtedly,  the  claimant,  being 
the  niece  of  the  deceased,  and  having  become  a  member  of 
his  family  during  her  infancy,  cannot  recover  against  his 
estate  for  her  services  without  proving  an  express  promise 
on  his  part  to  pay  her  therefor.  Ellis  v.  Cary^  74  Wis.  176. 
It  is  equally  true  that  such  promise  may  be  established  by 
admissions  of  deceased  and  by  circumstantial  evidence  con- 
firmatory thereof.    Estate  of  Kessler,  87  Wis.  660. 

We  think  the  evidence  sustains  the  findings  of  the  circuit 
court  that  there  was  an  agreement  between  the  parties  as 
stated,  and  that  her  services  were  of  the  value  as  found  by 
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the  court.  Such  agreement  is  established  by  the  claimant, 
by  testimony  drawn  out  on  cross-examination,  and  by  direct 
admissions  of  the  fact  made  by  deceased  to  several  witnesses. 
The  surrounding  circumstances  very  much  confirm  this  view. 
It  is  unnecessary  to  state  the  facts  in  detail.  They  bring 
the  case  quite  within  the  rule  stated  in  both  the  EUia  and 
Kesder  Gases^  before  cited,  so  that  a  discussion  of  them  would 
be  neither  helpful  nor  advisable. 

By  ih^  Cov/rL —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Thb  Dowagiao  MANUFAorcTBiNo  CoMPAinr,  Respondent,  vs. 
BoHBOEDEB,  Appellant. 

October  16 — October  SO,  1900. 

ComtracU:  Signature  indueed  by  false  statements  as  to  contents:  Negli- 
gence: Court  and  jury, 

1  A  G^erman  of  considerable  ezperienoe  in  the  business  of  selling  farm 
machinery  signed  a  written  contract  to  purchase  two  grain  drilla 
He  could  read  business  papers  in  English,  and  his  adult  son,  who 
had  a  good  educajbion  and  acted  as  his  bookkeeper,  was  present,  but 
neither  of  them  read  or  tried  to  read  the  contract,  though  there 
was  nothing  to  prevent  it.  Heid,  that  he  was  guilty  of  negligence 
which  prevents  his  defending  against  an  action  on  the  contract  on 
the  ground  that  he  was  induced  to  sign  it  by  fraudulent  represen- 
tations as  to  its  contents. 

2l  Where  plaintiff's  right  of  recovery  is  clear  upon  the  undisputed  evi- 
dence, the  trial  court,  upon  setting  aside  a  verdict  for  defendant, 
may  render  judgment  for  plaintiff. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Jb.,  Circuit  Judge.    Affirmed. 

This  is  an  action  for  the  recovery  of  the  purchase  price  of 
two  grain  drills  sold  by  the  plaintiff  to  the  defendant  by  a 
written  contract  of  sale.  The  defense  relied  upon  was  that 
the  defendant  was  induced  to  sign  the  contract  by  fraudulent 
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representations  as  to  its  contents.  The  plaintiff's  evidence 
isbowed  the  execution  of  the  contract  by  both  parties,  the 
delivery  of  the  drills  as  provided  for  by  the  terms  of  the 
contract,  and  the  fact  of  nonpayment.  The  defendant's  evi- 
dence concerning  the  alleged  fraud  in  the  procuring  of  the 
<;ontract  will  be  found  sufficiently  stated  in  the  opinion.  The 
jury  returned  a  verdict  for  the  defendant,  but  the  court,  on 
motion,  set  the  same  aside  and  entered  judgment  for  the 
plaintiff  for  the  purchase  price  of  the  drills,  for  the  reason 
that  no  defense  had  been  proven ;  and  from  this  judgment 
the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Feeney  <&  Atwood^ 
and  oral  argument  by  James  H.  Feeney, 

For  the  respondent  there  was  a  brief  by  EUia  <&  Merrill^ 
attorneys,  and  T.  P.  SUverwoody  of  counsel,  and  oral  argu- 
ment by  Mr.  Silverwood. 

"WiNSLow,  J.  It  was  shown  that  the  defendant  purchased 
the  grain  drills  in  question  by  a  written  contract,  and  the 
only  defense  attempted  to  be  made,  or  which  the  evidence 
tends  to  establish,  was  that  the  defendant  was  induced  to 
sign  the  contract  of  purchase  by  means  of  fraudulent  repre- 
sentations made  by  the  plaintiff's  agent  as  to  the  contents 
of  the  contract. 

The  principle  of  law  is  that,  if  it  be  clearly  and  satisfac- 
torily proven  that  a  party  signed  a  note  or  contract  relying 
upon  false  and  fraudulent  representations  as  to  its  true  char- 
acter, and  was  guilty  of  no  negligence  in  failing  to  ascer- 
tain what  the  contract  really  was,  he  is  not  bound  by  it. 
Bowers  v.  Thomas^  62  "Wis.  480,  and  cases  cited. 

The  evidence  in  the  case  before  us  entirely  fails  to  meet 
this  test.  The  defendant  was  a  German  of  considerable  busi- 
ness experience.  He  had  been  in  the  business  of  selling  farm 
machinery  fourteen  years.  He  claims  he  could  not  read 
English,  but  admits  on  cross-examination  that  he  could  read 
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enough  to  tell  what  the  meaning  of  the  contract  was;  and 
the  proof  was  overwhelming,  by  bis  own  admissions,  that 
he  could  read  business  papers.  He  could  write  his  name  rea- 
sonably well,  and  admits  making  out  notes  for  others  to  sign. 
He  had  been  a  school  director  in  his  district,  and  signed 
orders  and  teachers'  contracts.  His  son,  who  acted  as  his 
bookkeeper,  was  present  when  the  contract  was  signed,  but 
was  not  called  as  a  witness.  This  son  was  twenty-two  years 
of  age,  and  had  a  good  education ;  but  neither  the  father 
nor  the  son  read  or  tried  to  read  the  contract,  though  the 
defendant  admits  that  there  was  nothing  to  prevent  it. 
Under  these  circumstances  there  was  clear  neglect  in  sign- 
ing the  contract  without  ascertaining  its  contents. 

The  plaintifFs  right  of  recovery  was  clear  upon  the  undis- 
puted evidence;  hence  the  trial  court  had  power,  upon  set- 
ting aside  the  erroneous  verdict,  to  render  judgment  in  ac- 
cordance with  such  undisputed  evidence.  Gammon  v.  AhramSy 
53  Wis.  323;  J.  <&  H.  Clasgena  Co.  v.  SiU>ery  87  Wis.  357; 
Cdlteaux  v.  MueUer,  102  Wis.  525. 

By  the  Court. —  Judgment  affirmed. 
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OtmtnoZ  law  and  practice:  Bape:  Improper  statements  and  questions  "~~ 

by  prosecutor:  Plecuiing:  Instntctions  to  jury:  Lesser  offetises:  Pre- ^^^^         ^324 

sumption  of  innocence:  Explaining  "reasonable  doubt: "  Excessive  I 

punishment 

1.  Wliere  the  other  essentials  of  the  crime  are  present,  any  actual 

penetration  is  sufficient  to  constitute  rape,  and  the  degree  to  which 
the  person  of  the  female  was  entered  is  not  material. 

2.  Statements  of  the  prosecuting  attorney  in  opening  the  case,  and 

questions  on  cross-examination  of  the  accused,  which  merely  tend 
to  prejudice  the  jury  and  to  induce  them  to  believe  the  accused 
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guilty  because  of  past  transactions  in  his  life  in  no  way  connected 
with  the  offense  charged,  are  improper,  and  will  work  a  reversal 
if  it  clearly  appear  that  the  accused  may  probably  have  been  preju- 
diced thereby.  In  this  case,  however,  references  to  the  accused  as 
a  tramp,  and  questions  as  to  his  past  life  not  bearing  on  his  credi- 
bility, are  held  not  to  have  constituted  material  errors,  because 
the  evidence  properly  introduced  in  proving  the  offense  pretty 
clearly  indicated  that  he  was  a  tramps  and  the  improper  questions 
elicited  nothing  prejudicial 

8b  An  information  is  not  insufficient  because  the  charging  clause  does 
not  conclude  with  the  words  "against  the  peace  and  dignity  of  the 
state  of  Wisconsin." 

4  The  court  should  fully  instruct  the  jury  as  to  every  offense  included 
in  the  information  of  which  the  accused  might  reasonably,  upon 
the  evidence,  be  convicted.  But  on  a  prosecution  for  rape^  failure 
to  instruct  as  to  the  lesser  offenses  included  therein  was  not  an 
error  prejudicial  to  the  accused,  where  the  jury  understood  that, 
unless  they  found  from  the  evidence  beyond  a  reasonable  doubt  aU 
the  facts  requisite  to  a  conviction  of  the  full  charge,  they  must 
render  a  verdict  of  acquittal. 

5.  Where  the  jury  were  charged  that  there  was  a  legal  presumption  of 
innocence  which  entitled  the  accused  to  an  acquittal  unless  over- 
come by  the  evidence,  a  refusal  to  give  an  instruction  repeating 
the  idea  in  different  language,  which  might  have  impressed  such 
idea  more  definitely  upon  the  minds  of  the  jury,  was  not  a  mate- 
rial error,  though  it  would  have  been  better  to  give  it 

&  A  charge  that  the  presumption  of  defendant's  innocence  "continues 
till  the  state  shall  satisfy  you  beyond  any  reasonable  doubt  of  his 
guilt,**  is  held  not  to  have  been  misleading,  where  what  followed 
clearly  indicated  that  the  jury  were  to  consider  all  the  evidence, 
not  merely  that  on  the  part  of  the  state,  in  determining  whether 
the  presumption  had  been  overcome. 

7.  Omission  to  explain  to  the  jury  the  meaning  of  the  term  "reason- 
able doubt "  is  not  error  where  no  instruction  on  that  point  is  re- 
quested The  giving  or  omission  of  such  explanation  is  a  matter 
in  the  discretion  of  the  trial  court 

S.  For  rape  upon  a  girl  ten  years  old,  a  sentence  of  imprisonment  for 
twenty-five  years,  which  by  good  conduct  can  be  reduced  to  less 
than  fourteen  years,  is  not  excessive,  and  cannot  be  said  to  violate 
the  constitutional  provision  against  cruel  and  unusual  punishments. 

Ereoe  to  review  a  judgment  of  the  circuit  court  for  Fond 
du  Lac  county:  N.  S.  Gilsok,  Circuit  Judge.    Affirmed. 
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The  plaintiff  in  error  was  convicted  of  the  oflfense  of  rape 
upon  a  child  of  the  age  of  ten  years. 

jT.  f/.  Hoeyy  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  AUor- 
ney  QenercH^  and  oral  argument  by  R.  F.  Hamilton^  second 
assistant  attorney  general 

Mabshall,  J.  No  detailed  statement  of  facts  need  be 
made  in  this  case,  or  of  the  evidence  relating  thereto.  It  is 
deemed  best  to  include  in  published  records  of  such  cases 
only  so  much  of  their  history  as  is  indispensable  to  an  under- 
standing of  the  points  presented  for  adjudication  and  de- 
cided. 

The  first  point  made  is  that  the  verdict  is  not  sustained  by 
the  evidence.  The  age  of  the  girl  and  the  opportunity  for 
the  accused  to  commit  the  offense  were  established  beyond 
reasonable  controversy.  All  the  circumstances  of  the  of- 
fense itself  were  positively  testified  to  by  the  girl,  and  there 
is  no  such  improbability  in  her  story  as  to  preclude  the  jury 
from  believing  it  Her  testimony  was  corroborated  by  the 
usual  proof  of  early  complaint  to  her  mother  and  of  exam- 
ination by  a  physician,  disclosing  a  condition  consistent 
with  the  theory  that  she  had  been  abused  to  a  sufficient  ex- 
tent to  constitute  the  offense  charged  so  far  as  carnal  knowl- 
edge was  concerned.  In  view  of  such  evidence  it  needs  no 
argument  to  show  that  the  jury  might  reasonably  have  come 
to  the  conclusion  which  they  did.  The  principal  contention 
on  this  branch  of  the  case  is  that  the  condition  of  the  girl, 
considering  her  age  and  development,  precludes  the  idea 
that  she  was  violated  to  a  sufficient  decree  to  constitute  the 
offense  of  rape.  True,  the  evidence  does  not  warrant  the 
belief  that  her  person  was  entered  to  any  great  degree;  but 
if  an  entrance  was  effected  at  all,  and  there  is  ample  evi- 
dence on  that  point,  the  additional  extent  of  the  violation 
of  her  body,  if  any,  was  not  a  material  subject  for  investi- 
VoL.  108—8 
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gation.  Re8  in  re^  the  engagement  of  the  sexual  organs  at 
all  beyond  surface  contact,  all  the  other  essentials  of  the 
crime  charged  being  present,  fully  consummate  the  offense 
of  rape  in  all  its  revolting  brutality  and  wickedness,  and  no 
punishment  within  the  scope  of  the  criminal  statutes  on  the 
subject  can  properly  be  said  to  be  excessive.  The  claim  that 
the  verdict  is  not  warranted  by  the  evidence  is  without 
merit. 

Error  is  assigned  because  the  district  attorney  was  per- 
mitted, in  opening  the  case  to  the  jury,  to  speak  of  the  ac- 
cused as  a  tramp;  also  because,  on  cross-examination,  inquiry 
was  made  into  his  past  life.  In  those  respects  the  conduct 
of  the  prosecuting  oflScer  cannot  be  wholly  approved.  Not 
that  it  was  error,  by  any  means,  to  inquire  into  the  past  life 
of  the  accused.  That  was  proper  if  pursued  for  a  proper 
purpose  and  in  a  proper  way.  In  the  opening  statement  to 
the  jury  the  district  attorney  should  always  confine  his  re- 
marks with  reasonable  strictness  to  a  history  of  the  offense 
charged  and  the  connection  of  the  accused  therewith  as  he 
expects  to  establish  the  same  by  evidence  to  be  produced ; 
and  in  the  cross-examination  of  the  accused  as  to  his  past 
life  the  object  aimed  at  should  only  be  to  fairly  place  before 
the  jury  the  facts  bearing  on  his  credibility  as  a  witness. 
Statements  and  questions  merely  tending  to  prejudice  the 
jury  and  to  induce  a  belief  in  their  minds  as  to  the  guilt  of 
the  accused  because  of  transactions  in  his  life  in  no  way 
connected  with  the  offense  charged,  are  beyond  the  scope 
of  proper  cross-examination  and  of  a  prosecuting  officer's 
duty.  It  constitutes  reversible  error  if  it  clearly  appear  that 
the  accused  may  probably  have  been  prejudiced  thereby.  It 
is  to  be  regretted  that  those  who  stand  at  the  bar  of  the 
court  as  representatives  of  the  people  in  public  prosecutions 
do  not  always  comprehend  and  observe  the  plain  limits  of 
official  duty.  Lapses  in  that  regard  generally  indicate  in- 
experience, overzealousness,  or  want  of  those  natural  qual- 
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ities  which  are  essential  to  a  proper  discharge  of  official 
duty.  No  lawyer  who  loves  his  profession  and  aims  to  excel 
in  its  work  will  consciously  offend  in  such  matters  for  the 
purpose  of  momentary  success.  The  trial  judge  should  be 
on  the  alert  at  every  stage  of  the  trial  to  prevent  and  re- 
buke such  transgressions  and  to  see  that  the  accused  person 
is  protected  from  prejndioial  consequences  by  such  miscon- 
duct. 

Notwithstanding  what  has  been  said,  we  are  unable  to 
say  that  the  plaintiff  in  error  was  prejudiced  by  the  matters 
complained  of.  The  case  comes  far  short  of  falling  within 
the  condemnation  of  Biuil  v.  State,  104  "Wis.  132.  Plaintiff 
in  error  was  referred  to  as  a  tramp,  but  afterwards  the  evi- 
dence produced  in  legitimately  proving  the  offense  charged 
pretty  clearly  indicated  that  he  was  of  the  class  commonly 
so  called.  The  inquiry  into  the  past  life  of  the  accused  was 
pursued  by  questions  that  did  not  bear  on  his  credibility, 
yet  nothing  was  elicited  that  by  any  reasonable  inference 
pointed  to  him  as  a  person  liable  to  commit  the  offense 
charged.  Nothing  was  added  to  what  legitimately  crept 
out  in  the  course  of  the  trial  regarding  the  general  charac- 
ter of  the  accused  and  his  mode  of  life. 

It  is  suggested  that  the  information  was  insufficient  in 
that  the  charging  clause  did  not  conclude  with  the  words 
"  against  the  peace  and  dignity  of  the  state  of  Wisconsin." 
That  proposition  is  ruled  against  the  plaintiff  in  error  by 
Mchols  V.  State,  35  Wis.  308. 

It  is  further  contended  that  the  court  erred  in  not  in- 
structing the  jury  that  if  they  did  not  find  with  the  degree 
of  certainty  requisite  to  a  conviction  of  the  accused  of  the 
full  offense  charged,  but  did  conclude  that  he  assaulted  the 
girl  with  intent  to  commit  the  crime  of  rape  or  that  he  as- 
saulted her  without  such  felonious  intent,  they  should  find 
a  verdict  of  guilty  of  the  lesser  offense  established  and  of 
aiot  guilty  of  any  other  charge  included  in  the  information. 
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Certainly  it  is  permissible  to  convict  of  assault  with  intent 
to  commit  the  orime  of  rape,  or  of  simple  assault,  when  the 
full  charge  in  the  information  is  the  crime  of  rape,  it  tho 
evidence  establish  be^^ond  a  reasonable  doubt  the  commis- 
sion of  the  lesser  offense  by  the  accused,  but  not  the  greater; 
and  when  the  evidence  is  such  as  to  reasonably  permit  that 
course,  the  jury  ought  to  be  fully  informed  in  regard  thereto, 
and  the  situation  in  this  case  called  for  such  information. 
But  it  does  not  follow  that  reversible  error  was  committed. 
It  is  one  thing  to  err  and  another  to  commit  prejudicial 
error.  The  former  is  to  be  disregarded,  because  justice  is 
not  thereby  turned  aside.  The  latter  calls  for  correction, 
not  merely  for  the  error,  but  because  it  may  have  resulted 
in  a  conviction  where  otherwise  an  acquittal  would  hav& 
occurred.  The  great  and  primary  end  sought  in  all  judicial 
proceedings  is  justice.  If  that  be  not  jeopardized,  within 
the  range  of  reasonable  probabilities,  errors  of  omission  or 
commission,  however  numerous,  will  not  incline  the  judicial 
scales  towards  a  disturbance  of  the  result.  There  comes  in 
the  statute  of  this  state,  so  often  referred  to  as  a  beneficent 
provision  that  covers  a  multitude  of  errors  and  promotes 
certainty  and  economy  in  the  administration  of  remedies  for 
wrongs  cognizable  by  courts,  without  any  sacrifice  of  con- 
stitutional rights:  ^^The  court  shall  in  every  stage  of  an 
action  disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  shall  not  affect  the  substantial  rights  of  the 
adverse  party,  and  no  judgment  shall  be  reversed  or  affected 
by  reason  of  such  error  or  defect."  Sec.  2829,  Stats.  1898. 
We  must  presume  that  the  jury  sufficiently  understood  that,, 
unless  they  found  from  the  evidence  beyond  a  reasonable 
doubt  the  existence  of  all  the  facts  requisite  to  a  conviction 
of  the  plaintiff  in  error  of  the  full  charge  made  against  him, 
they  were  required  to  render  a  verdict  of  acquittal.  That, 
instead  of  prejudicing  the  jury  against  the  accused,  left  them 
free  to  render  a  verdict  of  not  guilty,  though  fully  satisfied 
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of  his  guilt  of  a  serious  offense,  but  one  less  than  the  crime 
of  rape.  He  was  given  a  chance  of  escape  from  any  punish- 
ment, though  believed  by  the  jury  to  be  guilty,  to  some  ex- 
tent, at  least,  calling  for  severe  punishment.  In  that  he 
received  an  advantage  to  which  he  was  not  entitled,  instead 
of  being  deprived  of  a  right.  However,  from  the  standpoint 
of  justice  in  the  abstract,  the  court  should,  in  any  criminal 
case,  fully  instruct  the  jury  as  to  every  offense  included  in 
the  information  of  which  the  accused  might  reasonably,  upon 
the  evidence,  be  convicted.  IHckerson  v.  State,  48  Wis.  288; 
Winn  V.  State,  82  Wis.  571;  Odette  v.  State,  90  Wis.  258;  Fer- 
tig  V.  State,  100  Wis.  801;  Perugi  v.  Stats,  104  Wis.  230. 

Error  is  assigned  on  the  refusal  of  the  court  to  instruct 
the  jury  as  follows:  **The  defendant  in  this  case  entered 
upon  this  trial  with  the  presumption  of  innocence  in  his 
favor,  and  that  presumption  remains  in  his  favor  through 
the  entire  trial,  and  up  to  the  time  you  shall  agree  upon 
your  verdict.*'  That  is  substantially  a  correct  statement  of 
the  law  applicable  to  the  case.  Many  different  ways  are 
found  in  the  books  of  stating  the  principle  embodied  in  the 
requested  instruction,  some  of  which  are  not  strictly  accu- 
rate, and  that  applies  to  some  of  the  cases  cited  to  our  at- 
tention in  the  brief  of  counsel.  The  subject  was  fully  con- 
sidered in  Emery  V.  State,  101  Wis.  627,  where  it  is  said  that 
strict  accuracy  may  be  attained  by  stating  that  the  presump- 
tion of  innocence  attends  the  accused  from  the  beginning 
to  the  end  of  the  trial  and  must  prevail  unless  overcome  by 
evidence  so  as  to  establish  guilt  of  the  offense  charged  be- 
yond a  reasonable  doubt.  The  instances  where  courts  have 
held  that  a  refusal  to  instruct  the  jury  in  that  regard,  in 
addition  to  the  general  instruction  that  the  accused  is  en- 
titled to  an  acquittal  unless  the  jury  are  satisfied  from  the 
evidence  beyond  a  reasonable  doubt  that  he  is  guilty,  is 
error,  are  grounded  upon  the  omission  to  give  the  accused 
the  benefit  of  the  legal  presumption  of  innocence.    That 
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principle  was  fully  stated  to  the  jury  in  this  case,  unlike 
FranJdin  v.  Staie^  92  "Wis.  269,  upon  which  counsel  for  plaint- 
iff in  error  seems  to  rely.  The  jury  having  been  told  that 
there  was  a  legal  presumption  of  innocence  which  entitled 
the  accused  to  an  acquittal  unless  overcome  by  the  evidence, 
a  refusal  to  repeat  the  idea  in  different  language,  suggested 
by  counsel  for  the  accused,  though  such  language  might 
have  more  definitely  impressed  such  idea  upon  the  minds 
of  the  jurors,  was  not  reversible  error.  However,  it  would 
have  been  better  to  have  so  given  it.  Bud  v.  State,  104 
Wis.  132.  We  repeat  what  was  there  said, —  the  giving  of 
special  instructions  on  leading  points  in  the  case  as  re- 
quested by  counsel,  or  the  embodiment  thereof  in  the  gen- 
eral charge,  especially  in  important  cases,  where  such  spe- 
cial instructions  are  more  specific  than  the  general  charge 
covering  such  points  as  prepared  by  the  trial  judge,  is  ad- 
vised ;  but  the  refusal  to  do  so,  when  such  general  charge  is 
sufficiently  plain  to  be  understood  by  persons  of  ordinary 
comprehension,  does  not  constitute  reversible  error. 

The  trial  court  instructed  the  jury  as  follows:  "  The  de- 
fendant entered  upon  this  trial  with  the  presumption  of  in- 
nocence in  his  favor,  and  that  presumption  continues  till  the 
state  shall  satisfy  you  beyond  any  reasonable  doubt  of  the 
defendant's  guilt."  In  that  the  legal  presumption  of  inno- 
cence was  correctly  stated  to  the  jury  and  given  proper 
significance,  unless  the  jury  were  misled  by  the  language 
referring  to  proof  by  the  state.  It  is  contended  that  the 
jury  may  well  have  understood  by  the  language  used  that 
the  evidence  on  the  part  of  the  state  only  was  to  be  weighed 
against  the  legal  presumption  of  innocence,  regardless  of 
supporting  evidence  on  the  part  of  the  accused ;  that  thej^ 
should  have  been  told  that,  unless,  upon  the  whole  evidence, 
the  legal  presumption  of  innocence  was  overcome  so  as  to 
establish  the  guilt  of  the  accused  to  the  exclusion  of  every 
reasonable  doubt^  such  presumption  should  prevail  by  a  ver- 


Wis.]  august  TEEM,  1900.  119 

Murphy  yg.  The  State. 

diet  of  acquittal.  "We  are  not  unmindful  of  the  inaccuracy 
of  the  language  used  by  the  learned  trial  court,  yet  we  can- 
not see  how  a  man  of  common  sense  could  have  been  misled 
thereby.  Viewed  in  the  light  of  common  understanding, 
such  language  means  that  it  is  incumbent  upon  the  state,  as 
a  condition  precedent  to  a  conviction,  to  establish  the  guilt 
of  the  accused  by  evidence,  having  regard  to  all  the  evi- 
dence in  the  case  and  the  legal  presumption  of  innocence.' 
At  least  that  is  within  the  reasonable  meaning  of  the  words 
used,  and  what  followed  pointed  to  that  as  the  meaning  in- 
tended by  the  court  so  plainly  that  no  reasonable  ground 
exists  to  say  that  any  other  was  attributed  thereto  by  the 
jury.  The  court  said:  "It  is  incumbent  on  you  to  consider 
the  testimony  without  passion  and  without  prejudice,  for 
the  purpose  of  determining  whether  the  defendant  is  guilty 
or  not.  He  is  entitled  to  the  benefit  of  any  reasonable  doubt 
existing  in  the  evidence  in  this  ease.  If,  after  a  full  consid- 
eration of  the  testimony,  you  shall  have  any  reasonable 
doubt  of  his  guilt,  you  will  give  him  the  benefit  of  that 
doubt  by  an  acquittal."  The  word  "  evidence  "  was  iterated 
and  reiterated  in  such  a  way  as  to  indicate  that  the  jury 
were  to  look  not  to  the  evidence  produced  by  the  state 
alone,  but  to  the  entire  evidence  produced  upon  the  trial, 
having  regard  to  the  legal  presumption  of  innocence,  which, 
the  court  plainly  told  the  jury,  attended  the  accused  to  the 
end  unless  so  overcome  by  evidence  as  to  exclude  from  their 
minds  every  reasonable  theory  consistent  with  innocence. 
A  further  contention  is  made  that  plaintiff  in  error  was 
prejudiced  by  neglect  to  explain  to  the  jury  the  meaning  of 
the  term  "reasonable  doubt."  The  conclusive  answer  to 
that  is  that  no  explanatory  instructions  on  the  point  were 
requested.  Miller  v.  State^  106  Wis.  156.  A  further  and 
equally  sufficient  answer  is  that  giving  or  omitting  to  give 
mere  explanatory  instructions  regarding  the  meaning  of 
language  commonly  used  in  the  statement  of  a  legal  prin- 
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ciple  is  a  matter  of  judicial  administration  which  is  left  al- 
most exclnsirely  to  the  trial  court.  This  court  may  advise 
in  such  matters,  and  will  not  hesitate  to  do  so  when  that 
course  seems  to  be  promotive  of  the  ends  of  justice,  but  can- 
not exercise  control,  unless  all  reasonable  limits  of  judicial 
discretion  be  exceeded  by  the  trial  court.  There  was  no. 
excess  of  judicial  discretion  in  this  case  in  the  matter  re- 
ferred to,  nor  anything  approaching  the  limits  of  it. 

A  suggestion  is  made  that  the  judgment  of  the  court  is 
excessive.  A  person  familiar  with  the  punishments  that 
have  in  the  past  been  commonly  visited  upon  persons  guilty 
of  the  crime  of  rape,  especially  where  the  victim  was  under 
the  age  of  consent,  will  not  seriously  contend  that  a  sen- 
tence to  confinement  in  the  state  prison  for  twenty-five 
years,  which  by  good  conduct  can  be  reduced  to  less  than 
fourteen  years,  is  excessive, —  assuming  the  validity  of  the 
legislation  giving  to  nonjudicial  officers  power  to  shape  the 
judgments  of  the  court  with  reference  to  the  conduct  of 
the  convict.  Courts  pronounce  judgments  in  criminal  cases, 
but,  unlike  other  judgments, —  if  the  legislation  referred  to 
be  valid,  a  question  never  passed  upon  by  this  court, —  they 
are  not  to  be  executed  as  entered,  regardless  of  the  pardon- 
ing power  or  any  change  by  higher  judicial  tribunals,  but 
according  to  the  legislative  will.  Formerly,  in  this  state, 
the  crime  of  rape  upon  a  female  under  age  of  consent  was 
punishable  by  life  imprisonment.  The  law  was  not  softened 
by  any  regard  for  such  offenders,  but  in  order  to  increase  the 
certainty  of  their  punishment.  When  the  more  severe  pun- 
ishment followed  a  conviction,  jurors  were  slow  to  convict, 
though  satisfied  of  guilt,  because  of  the  terrible  consequences 
to  the  accused.  Anciently,  in  England,  rape  upon  a  female 
capable  of  consenting  to  a  sexual  act  was  a  capital  offense, 
punishable  by  death,  later  by  castration.  Such  punishments 
being  deemed  too  severe  were  changed  for  a  time,  but  ex- 
perience led  to  a  return  to  rigorous  punishments,  w^ith  broad 
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discretion  in  the  trial  courts,  so  as  to  fit  punishments  to  the 
circumstances  of  each  particular  case,  the  maximum  punish- 
nient  being  penal  servitude  for  life.  Such  is  the  law  to  this 
day.  Bape  upon  a  female  under  the  age  of  consent  is  treated 
uniformly  as  the  highest  degree  of  the  offense.  The  max- 
imum penalty,  by  the  English  statute,  is  the  same  in  the  one 
case  as  in  the  other.  The  minimum  punishment  in  the  one 
case  is  two  years  penal  servitude,  and  in  the  other  five  years. 
24  &  25  Vict.  ch.  100,  sec.  48;  48  &  49  Vict.  ch.  69,  sec.  4. 
The  punishment  under  our  statute  for  the  greater  offense 
is  from  five  to  thirty-five  years,  in  the  discretion  of  the  court. 
That,  it  will  be  seen,  follows  the  general  lines  of  the  law  on 
the  subject  as  it  has  existed,  with  the  exception  of  the  short 
interval  mentioned,  for  ages.  The  statute  cannot  be  said  to 
violate  the  constitutional  provision  against  cruel  and  unusual 
punishments.  The  age  of  the  victim  in  this  case  was  ten 
years,  four  years  under  the  age  of  consent.  The  accused  was 
an  entire  stranger  to  her.  There  was  no  circumstance  to 
palliate  the  offense  or  to  reduce  it  below  one  of  the  most 
revolting  character,  except  absence  of  that  degree  of  brutal 
treatment  of  the  victim  sometimes  met  with,  which  may 
well  be  attributed  to  the  danger  of  immediate  discovery  on 
account  of  the  "surroundings  at  the  time  the  offense  was  com- 
mitted. On  the  whole  there  is  no  reason  to  say  that  the 
discretionary  power  of  the  court  was  not  wisely  exercised 
in  fixing  the  punishment  of  the  plaintiff  in  error  at  about 
fourteen  years,  conditioned  upon  his  conduct  being  such  as 
to  entitle  him  to  the  maximum  amount  of  credit  for  good 
behavior  during  his  confinement. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


122  SUPREME  COURT  OF  WISCONSIN.         [108 

Bjan  v&  La  Crosse  City  R.  Oa, 


106 

la 

106 

284 

108 

265 

108 

266 

108 

BOSS 

11)8 

laj 

109 

74 

108 

122 

116 

»633 

Eyan,  by  guardian  ad  litems  Eespondent,  vs.  La  Cbosss  Orrr 

Railway  Company,  Appellant. 

September  5 — November  16, 1900, 

Street  raUways:  Injury  to  hoy  crossing  tracks:  Sounding  of  gong:  Posi- 
tive and  negative  testimony:  Negligence  of  motorman:  Contributory 
negligence  of  child:  Court  and  jury, 

1.  Id  an  action  against  a  street  railway  company  for, personal  injuries 
the  positive  testimony  of  the  motorman  and  conductor  that  the 
gong  was  sounded  after  the  former  saw  the  plaintiff  and  before  the 
oar  struck  him,  is  Jield  to  establish  that  aa  a  fact  in  the  caae^  as 
against  the  negative  testimony  of  plaintiff  and  other  witnesses  that 
the  gong  was  not  sounded  or  that  they  did  not  hear  it 

8L  Plaintiff,  a  boy  eight  years  and  nine  months  old,  was  struck  and  in- 
jured by  a  street  car  while  he  was  attempting  to  cross  the  trackei 
The  motorman  testified  that  when  he  first  saw  the  boy  he  was 
about  fifty  feet  ahead  of  the  car  and  from  seven  to  nine  feet  from 
the  track,  and  was  going  diagonally  towards  the  track;  that  the 
car  was  not  running  over  twelve  or  thirteen  miles  an  hour;  and 
that  he  out  off  his  current  and  applied  his  brakes  as  soon  as  pos- 
sible, and  sounded  his  gong.  There  was  evidence  tending  to  show 
that  a  car  running  at  that  speed  could  have  been  stopped  within 
less  than  fifty  feet,  and  that  this  car  ran  forty  feet  or  more  after 
striking  the  plaintiff.  Heid,  that  the  question  whether  the  motor- 
man  was  negligent  was  one  for  the  jury,  but  that  there  was  noth- 
ing to  show  that  he  intended  to  injure  plaintiff  or  that  his  conduct 
was  reckless,  rash,  or  wanton. 

8.  The  plaintiff  was  a  boy  of  unusual  intelligence,  had  lived  opposite 
the  place  of  the  accident  for  two  years,  was  accustomed  to  cross 
the  tracks  daily  to  attend  school,  and  knew  all  about  the  situation. 
He  had  just  seen  a  car  pass  on  one  of  the  tracks  and  knew  that  the 
cars  going  in  the  other  direction  (one  of  which  struck  him)  ran  on 
the  other  track,  but  did  not  look  at  all  to  see  if  a  car  was  coming 
on  that  track,  and  his  own  testimony  was  contradictory  as  to 
whether  he  listened  for  it  There  was  nothing  to  prevent  him  from 
seeing  the  approaching  car  or  to  divert  his  attention.  Held,  that 
though  he  was  but  eight  years  and  nine  months  old,  he  was,  as 
matter  of  law,  guilty  of  contributory  negligence.  Dodge  and 
WmsLOW,  J  J.,  dissent,  being  of  the  opinion  that  no  conduct  on  the 
part  of  a  boy  of  that  age  can  properly  be  held  negligence  per  se 
and  as  matter  of  law,  and,  even  if  the  rule  were  otherwise,  that 
under  the  circumstances  in  this  case  the  question  of  the  boy's  neg- 
ligence should  have  been  submitted  to  the  jury. 
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Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse^ 
county:  O.  B.  Wyman,  Circuit  Judge.    Reversed. 

For  the  appellant  there  was  a  brief  by  Losey^  Woodward 
dh  Zeesy  and  oral  argument  by  G.  M.  Woodward,  To  the 
point  that  a  verdict  should  have  been  directed  on  the  ground 
of  contributory  negligence,  they  cited,  besides  oases  cited 
in  the  opinion.  Downs  v.  St.  Paid  City  R,  Co,  75  Minn.  41 ; 
O'Eourke  v,  N.  O,  C,  &L,  R,  Co.  51  La.  Ann.  T55;  DuU  v. 
a,  a,  a  <&  St.  L.  R.  Co.  21  Ind.  App.  571 ;  Wolfe  v.  Fierce^ 
67  K  E.  Eep.  655. 

For  the  respondent  there  was  a  brief  hy  Higbee  &  Bun^e^ 
and  oral  argument  by  E.  C.  Eigbee,  To  the  point  that 
plaintifiE  was  too  young  to  be  held  guilty  of  contributory 
negligence  as  a  matter  of  law,  they  cited,  besides  Wisconsin 
cases  cited  in  the  dissenting  opinion,  Berry  v.  N.  T.  C.  <b 
H.  R.  R.  Co.  92  K  T.  289;  CosteOov.  Third  Ave.  R.  Co.  161 
N.  T.  317;  Ellich  v.  Metropolitan  St.  R.  Co.  15  App.  Div. 
656;  MUeheU  v.  Tacoma  R.  <j6  M.  Co.  13  Wash.  560;  Lhowe 
V.  Third  Ave.  R.  Co.  14  Misc.  (N.  T.),  612;  Jones  v.  BrooUyn. 
Heights  R,  Co.  10  Misc.  (N.  Y.),  543. 

The  following  opinion  was  filed  September  25, 1900: 

Cassoday,  0.  J.  This  action  is  brought  by  the  plaintiff  to 
recover  damages  sustained  April  24,  1898,  by  being  struck 
by  the  defendant's  car,  running  south  on  Caledonia  street, 
between  Clinton  and  St.  Paul  streets,  in  La  Crosse.  Issue 
being  joined  and  trial  bad,  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  $1,800,  and  from  the  judgment 
entered  thereon  the  defendant  brings  this  appeal. 
^  It  appears  from  the  record  and  is  undisputed  that  at  tho 
place  of  the  injury  the  defendant  maintained  double  tracks; 
that  such  double  tracks  ran  from  the  south  on  Mill  street  to 
St.  Cloud  street;  then  east  on  St.  Cloud  street  to  Caledonia 
street;  then  north,  crossing  in  succession  Wall  street, Windsor 
street,  St.  Paul  street,  Clinton  street,  and  Logan  street,  and 
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to  Sill  street,  which  is  the  next  street  north  of  Logan  street, 
and  then  the  double  tracks  tarn  to  the  east  on  that  street; 
that  cars  going  south  ran  on  the  west  track,  and  those  going 
north  on  the  east  track;  that  the  plaintiff  lived  with  his 
father  on  the  east  side  of  Caledonia  street,  between  St.  Paul 
street  and  Clinton  street,  about  25  feet  back  from  the  side- 
walk, and  the  walk  ran  from  the  house  to  the  inner  edge  of 
the  sidewalk  at  a  point  about  115  feet  north  of  St.  Paul 
street,  and  about  235  feet  south  of  Clinton  street;  that  about 
65  feet  north  of  that  walk  leading  to  the  plaintiff's  home 
was  the  south  line  of  the  Horner  lot,  the  buildings  thereon 
having  a  frontage  of  25  feet  on  Caledonia  street;  that  the 
north  line  of  the  Horner  buildings,  projected  west  across 
Caledonia  street,  is  identical  with  the  south  line  of  the  Club 
Saloon,  fronting  on  that  street  on  the  west  side  thereof; 
that  the  entrance  to  the  Club  Saloon  was  140  feet  south  of 
Clinton  street,  and  117  feet  from  the  street  end  of  the  Ryan 
walk,  in  a  southeasterly  direction  therefrom,  and  directly 
opposite  a  point  96  feet  north  from  the  street  end  of  the 
Ryan  walk;  that  from  such  entrance  to  the  south  line  of  the 
Club  Saloon  was  10  feet;  that  50  feet  immediately  south  of 
the  Club  Saloon  was  occupied  by  the  double  store  building 
belonging  to  B.  A.  Siggins;  that  next  south  of  the  Siggins 
place,  on  the  same  street,  was  a  barber  shop  with  a  frontage 
of  20  feet,  and  that  80  feet  of  the  frontage  next  south  of  the 
barber  shop  was  occupied  by  dwellings. 

The  plaintiff  was  nine  years  old  July  23,  1898,  and  hence 
was  three  months  younger  at  the  time  of  the  accident.  A 
few  minutes  before  6  o'clock  in  the  afternoon  of  the  day  of 
the  accident  the  plaintiff  was  sent  by  his  father  from  his 
home  to  the  Club  Saloon,  across  the  street  mentioned,  to 
get  a  pail  of  beer.  He  testified  to  the  effect  that  after  he 
got  the  beer  he  came  out  of  the  Club  Saloon,  and  walked 
out  into  the  street,  and  then  walked  down  south  by  the  side 
of  the  track,  when  he  saw  that  a  car  was  coming  from  the 
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south  on  the  east  track;  that  he  waited  until  that  car  passed 
him  going  north;  that  after  that  car  passed  him  he  was 
going  to  go  home;  that  he  was  walking  slowly  by  the  side 
of  the  rail,  with  his  pail  full  of  beer,  but  no  cover  on  it; 
that  he  was  struck  by  the  car  on  the  left  side  of  the  back 
of  his  head,  and  knocked  down,  and  the  hind  wheels  of  the 
car  ran  over  him  and  dragged  him  some  distance  and  cut 
off  his  toes;  that  he  did  not  hear  any  bell  just  before  he 
was  struck,  nor  any  warning  or  noise,  to  indicate  that  the 
car  was  coming  behind  him  from  the  north;  that  his  pail 
was  small,  and  full  of  beer  up  to  about  two  and  one-half 
inches  from  the  top,  and  that  he  was  carrying  it  in  his  right 
hand;  that  he  was  afraid  he  would  spill  it;  that  when  he 
came  out  onto  the  street  he  went  over  near  the  street^^ar 
track  right  in  front  of  the  saloon,  but  that  he  was  not  sure 
about  that;  that  he  was  not  looking  at  the  beer;  that  be 
had  often  before  that  time  crossed  those  tracks,  and  knew 
that  the  cars  ran  south  on  the  west  track  and  north  on  the 
east  track;  that  he  did  not  look  up  north  to  see  whether 
there  was  any  car  on  the  track  when  he  came  out  of  the 
saloon,  but  did  look  south,  and  saw  the  car  at  St.  Paul  street 
coming  north;  that  he  never  looked  up  north  towards  Clin- 
ton street  at  all;  that  when  he  got  onto  the  track  he  kept 
on  walking  down  the  track;  that  he  did  not  know  how  near 
he  got  to  the  west  rail  of  the  track;  that  he  waited  for  the 
other  car  to  pass  him;  that  he  did  not  stop  in  the  street; 
that  he  was  listening  for  a  car  from  the  north,  and  thought 
a  car  might  be  coming  down  on  the  track  on  the  west  side; 
that  no  bell  rang;  that  he  was  listening  for  the  bell,  but 
did  not  look  at  all;  that  his  back  was  turned  to  the  north 
all  this  time,  and  his  face  directly  south ;  that  he  first  turned 
his  face  to  the  east  when  he  attempted  to  cross;  that  he 
did  not  look  up  at  all  to  see  if  there  was  any  car  or  pay  any 
attention  to  any  car  from  the  other  direction ;  that  he  did 
not  know  how  far  the  car  going  north  got  by  him  before 
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he  started  to  cross,  but  it  got  some  little  distance  away; 
that  he  was  walking  slowly  in  the  street,  and  had  not  yet 
started  to  go  across  the  track  when  the  car  struck  him ;  that 
he  was  still  walking  down  the  side,  and  was  outside  the 
Tail,  when  he  was  struck;  that  he  thought  that  a  car  might 
be  along  on  the  west  track;  that  both  cars  were  in  the  same 
block  when  he  got  struck;  that  he  did  not  know  how  far 
he  walked  down  before  he  was  struck,  nor  whether  it  was 
down  as  far  as  his  father's  house;  that  he  did  not  look  at 
all  for  the  car  that  was  coming  down,  and  that  he  did  not 
listen  for  it,  nor  pay  any  attention  to  it  all;  that  he  had 
lived  there  two  years,  and  knew  he  must  not  get  in  front  of 
a  car,  and  that  if  he  did  he  would  get  hurt;  that  he  knew 
all  about  that. 

The  plaintifiPs  sister,  sitting  in  her  father's  house,  testified 
in  corroboration  of  the  plaintiff,  and  also  to  the  effect  that 
the  two  cars  passed  right  in  front  of  the  Horner  building, 
near  the  south  end  of  the  Club  Saloon;  that  the  plaintiff 
was  struck  about  in  front  of  the  barber  shop;  that  the  bell 
was  not  rung  immediately  prior  to -his  being  struck;  that 
she  did  not  hear  the  danger  bell,  and  did  not  know  that  it 
rang.  The  only  passenger  on  the  car  testified  to  the  effect 
that  she  could  not  say  whether  the  bell  rang  or  not;  that 
she  did  not  remember  of  hearing  the  gong  sound.  A  witness 
for  the  plaintiff  testified  to  the  effect  that  a  car  running 
eighteen  miles  an  hour  could  be  stopped,  by  applying  the 
brake  and  shutting  off  the  current,  within  forty  or  fifty  feet, 
and  in  less  distance  by  reversing  the  current.  There  is  also 
evidence  to  the  effect  that  the  defendant  was  authorized  by 
ordinance  of  the  common  council  to  run  its  cars  at  a  speed 
not  exceeding  twenty  miles  an  hour.  B.  A.  Siggins,  who 
occupied  the  building  immediately  south  of  the  Club  Saloon, 
testified  to  the  effect  that  he  saw  the  boy  just  getting  up  off 
the  ground  a  little  north  of  the  center  of  the  barber  shop, 
and  that  the  car  had  then  stopped,  and  the  hind  end  of  it 
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was  just  a  little  way  south  of  the  barber  shop  and  tea  or 
fifteen  feet  from  the  boy,  and  the  front  end  about  thirty 
feet  from  him ;  that  there  were  marks  on  the  ground  where 
the  boy  had  slipped  or  slid  along  in  the  beer  about  ten  feet. 
The  motorraan  on  the  car  in  question  testified  to  the  ef- 
fect that  he  had  been  working  for  the  defendant  twenty 
months;  that  he  rang  the  bell  as  usual  in  crossing  over 
■Clinton  stret;  sounded  the  gong  with  his  foot  all  the  way 
across  that  street;  that  after  crossing  it  he  stood  erect, 
with  his  hand  on  the  controller, —  on  the  brake, —  looking 
straight  ahead  down  the  track;  that  he  passed  the  north- 
bound car  sixty  or  seventy  feet  north  of  the  place  of  the 
accident;  that  he  saw  the  boy  about  the  time  of  the  acci- 
dent; that  when  he  first  saw  him  he  was  in  the  street, —  he 
thought  about  the  south  end  of  Siggins's  store,  but  could  not 
say  how  far  away  from  the  street-car  track ;  probably  six  or 
eight  feet  from  the  gutter  when  he  first  saw  him ;  that  he 
was  then  running  diagonally  southeast  towards  his  home, 
probably  fifty  feet  from  the  car;  that  he  cut  his  current  and 
applied  his  brakes  as  soon  as  possible,  and  sounded  his  gong 
more  than  once;  that  when  the  car  struck  the  plaintiff  he  had 
got  his  current  off  and  was  tightening  his  brake ;  that  every- 
thing on  his  car  was  equipped  in  good  condition;  and  that 
he  was  not  running  over  twelve  or  thirteen  miles  an  hour 
at  the  time.  The  conductor  of  the  car,  who  at  the  time  was 
standing  on  the  rear  platform  facing  the  south,  testified  to 
the  effect  that  the  car  was  running  at  the  time  ten  or  twelve 
miles  an  hour;  that  the  bell  rang  as  they  passed  over  Clin- 
ton street  crossing,  and  while  passing  the  north-bound  car, 
just  before  the  accident;  that  the  first  thing  that  attracted 
his  attention  at  the  point  of  the  accident,  or  near  and  just 
before,  was  the  sounding  of  the  gong  and  the  shutting  off 
the  current  and  applying  the  brakes;  that  when  the  car 
stopped  it  was  ten  or  twelve  feet  away  from  the  boy  lying 
upon  the  ground ;  and  that  the  car  was  twenty-eight  or  thirty 
feet  long. 
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Such  is  a  brief  snmmary  of  the  evidence.  The  substantial 
facts  are  practically  undisputed.  Three  questions  are  sug- 
gested by  the  record. 

1.  Was  the  evidence  sufficient  to  take  the  case  to  the  jury 
on  the  question  of  the  defendants  alleged  negligence?  The 
evidence  that  the  bell  was  rung  while  crossing  Clinton  street 
and  while  passing  the  other  car  just  north  of  the  place  of 
the  accident  is  undisputed.  The  affirmative  evidence  that 
it  was  again  rung  after  the  motorman  saw  the  boy,  and  be* 
fore  he  was  struck,  establishes  that  as  a  fact  in  the  case,  and 
it  is  not  overcome  by  the  negative  evidence  in  the  record. 
The  well-settled  rule  applies  that  "  the  positive  testimony  of 
one  credible  witness  to  a  fact  is  entitled  to  more  weight  than 
that  of  several  others  who  testify  negatively,  or,  at  most,  to 
collateral  circumstances  merely  persuasive  in  their  char- 
acter." WickJiam  v.  G.  cfe  iV^.  W.  R.  Co.  95  Wis.  25, 26,  and  casea 
there  cited;  SuUon  v.  C,  St.  P., M.  <&  O.  R.  Co.  98  Wis.  161^ 
162.  But  the  motorman  admits  that  when  he  saw  the  boy 
his  car  was  about  iifty  feet  from  him,  and  that  the  boy  was 
then  six  or  eight  feet  from  the  gutter,  going  southeasterly, 
diagonally  towards  the  track.  The  boy  testified  that  he  was 
near  the  west  track,  and  going  directly  south,  until  he  turned 
to  go  east  across  the  track,  but  he  fails  to  state  just  how 
near  he  was  to  the  track  while  going  directly  south.  It  stands 
admitted  that  the  west  rail  of  the  west  track  was  fifteen 
feet  from  the  gutter;  so,  on  the  motorman^s  statement,  the 
boy  was  from  seven  to  nine  feet  from  the  west  rail  when  he 
first  saw  him.  Still,  on  his  statement  as  to  the  direction  the 
boy  was  going  at  the  time,  and  his  testimony  as  to  the  speed 
of  the  car,  and  the  other  evidence  as  to  the  place  where  the 
boy  was  struck,  and  as  to  the  place  where  the  car  was  stopped, 
and  as  to  the  place  where  the  boy  was  found  after  the  car 
was  stopped,  we  think  it  was  for  the  jury  to  say  whether  the 
motorman  was  at  the  time  in  the  exercise  of  ordinary  care. 

2.  The  most  important  question  in  the  ease  is  whether  the 
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plaintiff  was  guilty  of  contributory  negligence.  The  boy 
frankly  admits  that  he  knew  that  the  south-bound  cars  ran 
on  the  west  track,  but  that  he  at  no  time  looked  north  to 
see  if  any  oar  was  coming  on  that  track,  notwithstanding 
he  was  listening  for  a  car  from  the  north  and  thought  that 
a  car  might  be  coming  down  on  that  track.  In  another  part 
of  his  testimony  he  testified  that  he  did  not  listen  for  a  car 
coming  down  from  the  north  nor  pay  any  attention  to  it  at 
all.  Had  he  been  an  adult,  no  one,  we  presume,  would  hesi- 
tate to  say  that  his  conduct  was  simply  reckless.  The 
question  recurs  whether  the  plaintiff  is  relieved  from  such 
responsibility  by  reason  of  his  tender  years. 

It  seems  to  be  settled  that  where,  as  here,  it  appears  from 
the  undisputed  evidence  that  the  plaintiff,  considering  his 
age  and  intelligence,  did  not  exercise  proper  care  in  cross- 
ing the  track,  the  trial  court  may  determine,  as  a  proposi- 
tion of  law,  that  the  plaintiff  is  guilty  of  contributory  neg- 
ligence and  cannot  recover.  Ewen  v,  C.  <&  N,  W,  B,  Co,  38 
Wis.  614  (Syl.,  point  6).  In  that  case  the  plaintiff  was  only 
eight  years  old.  See  Strong  v.  Stevens  Pointy  62  Wis.  255, 
264,  265,  where  the  boy  was  only  eight  years  old.  Reed  v. 
Madison^  83  Wis.  176.  In  Massachusetts  it  has  recently  been 
held  that  an  action  for  damages  for  the  death  of  a  boy  eight 
years  and  one  month  old,  by  reason  of  the  alleged  negligence 
of  the  motorman,  could  not  be  maintained  where  it  appeared 
"  that  the  car  could  be  seen  for  a  considerable  distance  as  it 
was  approaching,  and  its  sound  could  be  plainly  heard;  that 
the  boy's  view  was  unobstructed ;  that  the  railway  had  but 
a  single  track,  and  the  distance  from  the  curbstone  of  the 
narrow  sidewalk  to  the  nearest  rail  was  only  about  twelve 
feet;  and  that  he  ran  rapidly  from  the  walk  to  the  track  in 
front  of  the  car,  and  no  reason  or  excuse  was  disclosed  for 
his  so  doing."'  Morey  v.  Olouoeater  St.  R,  Co,  171  Mass.  104. 
In  New  York  it  has  been  held  that  "a  child  between  eight 
and  nine  years  of  age,  who  attempts  to  cross  a  city  street 
Vol.108  — 9 
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in  the  middle  of  a  block,  either  without  looking  for  an  ap- 
proaching street  car,  or  in  blind  and  heedless  disregard  of 
its  rapid  approach,  is  guilty  of  contributory  negligence." 
Weiss  V,  Metropolitan  St,  li,  Co.  83  App.  Div.  221,  and  cases 
there  cited.  In  a  very  recent  case  in  New  Jersey,  "  a  boy 
nine  and  one  half  years  of  age,  playing  in  a  public  street, 
ran  across  the  track  of  a  trolley  road,  and  was  struck  and 
injured  by  a  passing  car.  He  testified  that  he  neither  saw 
nor  heard  the  car.  There  was  no  obstacle  to  his  seeing  the 
car  if  he  had  looked  before  going  on  the  track.  Held,  that 
a  verdict  in  his  favor  cannot  be  supported."  Brady  v.  Con- 
solidated  T.  Co,  45  Atl.  Eep.  805.  A  similar  rule  has  been 
applied  in  that  state  to  a  girl  nine  years  old,  injured  while 
attempting  to  cross  a  street-railway  track.  Fitzhenry  v.  Con- 
solidated T.  Co,  46  Atl.  Eep.  698.  So  it  has  been  held  in 
Pennsylvania  that,  "in  an  action  against  a  street-railway 
company  to  recover  damages  for  the  death  of  a  boy  twelve 
years  old,  a  nonsuit  is  properly  entered  where  the  evidence 
shows  that  the  deceased,  while  playing  with  other  boys  upon 
the  street  at  the  time  of  the  accident,  ran  upon  one  of  the 
railway  tracks  without  paying  any  attention  to  the  approach 
of  a  car,  a  few  feet  away,  and  then,  hearing  a  shout  from 
some  companions,  stopped,  looked  in  the  wrong  direction, 
and  was  struck  by  the  car."  PletcJier  v,  Scranton  T.  Co.  185 
Pa.  St.  147. 

In  the  case  at  bar  the  plaintiff  had  attended  school  for 
three  years  and  was  at  the  time  in  the  third  grade  of  the 
ward  school,  and  it  appears  from  his  testimony  that  he  is  a 
boy  of  unusual  intelligence.  He  had  lived  right  opposite 
the  place  of  the  accident  for  two  years,  and  was  in  the  habit 
of  daily  crossing  the  tracks  to  attend  school,  and  saw  the 
car,  just  before,  pass  north  on  the  east  track,  and  knew  that 
south-bound  cars  ran  on  the  west  track.  There  was  nothing 
to  prevent  him  from  seeing  it  nor  to  divert  his  attention. 
He  knew  all  about  the  situation.     The  very  object  of  double 
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tracks  was  to  allow  the  cars  to  pass  at  any  place.  Upon 
the  evidence  in  the  record  and  the  adjudications  cited,  and 
nomerons  others  in  the  same  line  which  might  be  cited,  we 
most  hold  that  the  plaintiff  was,  notwithstanding  his  age, 
guilty  of  contributory  negligence. 

3.  This  being  so,  the  judgment  cannot  be  sustained,  unless 
we  can  say  from  the  record  that  the  motorman  was  guilty 
of  gross  negligence.  To  constitute  such  negligence  the  facts 
must  show  such  a  degree  of  rashness  or  wantonness  on  the 
part  of  the  motorman  as  evinces  a  total  want  of  care  for  the 
safety  of  the  plaintiff.  Lochwood  v.  Bdle  City  St.  B.  Go.  92 
Wis.  111-113,  and  cases  there  cited;  Scht^g  v.  C,  M.  dh  St. 
P.  JR.  Go.  102  Wis.  520-523.  But  there  is  nothing  in  the 
record  to  indicate  that  the  motorman  was  guilty  of  any  such 
rashness  or  wantonness.  He  had  just  passed  a  car.  He  was 
in  the  middle  of  a  block,  where  pedestrians  were  not  ordi- 
narily expected  to  be.  The  boy,  when  he  first  saw  him,  ac- 
cording to  his  statement,  was  from  seven  to  nine  feet  from 
the  track.  He  certainly  made  an  effort  to  stop  the  car,  and 
there  is  nothing  to  show  that  he  intended  to  run  the  boy 
down,  nor  to  indicate  that  his  conduct  was  reckless,  rash,  or 
wanton. 

JSy  the  Gourt. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

Dodge,  J.  While  I  concur  in  the  conclusion  reached  by 
the  court  that  the  evidence  tends  to  establish  negligence  on 
the  part  of  the  motorman,  and  that  it  does  not  tend  to  es- 
tablish gross  negligence,  I  am  unable  to  concur  in  the  view 
that  the  conduct  of  the  injured  boy  can  properly  be  declared 
negligence  in  law.  For  the  purpose  of  defining  my  view 
on  this  question,  I  think  certain  facts,  to  establish  which 
there  is  at  least  some  evidence,  should  be  added  to  those 
stated  in  the  opinion  filed  on  behalf  of  the  court,  or  more 
emphasized.    The  boy,  eight  years  and  nine  months  of  age, 
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had  been  sent  across  these  railroad  tracks  on  a  harried  errand 
for  some  beer  for  supper,  just  as  the  family  were  about  ready 
to  sit  down  to  the  table.  He  therefore  was  unquestionably 
impressed  by  the  necessity  of  haste  in  returning.  As  ho 
started  on  his  return  he  observed  a  car  coming  from  the 
south,  in  such  proximity  that  he  deemed  it  unsafe  to  attempt 
to  cross  ahead  of  it,  and  proceeded  in  the  general  direction 
of  his  home,  down  the  street,  with  his  attention  fixed  on 
this  car,  waiting  for  it  to  pass  him.  The  evidence  is  in  con- 
flict as  to  whether  he  walked  close  to  the  west  track  or  some 
six  or  seven  feet  away  from  it.  According  to  his  testimony,, 
he  walked  near  it,  and  was  struck  just  as  he  started  across 
it,  after  the  north-bound  car  bad  passed  him.  According 
to  the  motorman's  testimony,  he  had  turned  some  six  or 
seven  feet  away  from  the  track,  and  was  coming  on  a  line 
almost  at  right  angles  to  it.  This  conduct  would,  of  course,, 
have  made  the  presence  of  the  car  almost  certainly  apparent 
to  him,  unless  he  had  industriously  refrained  from  taking 
note  of  what  was  in  plain  sight.  The  situation  in  which  ho 
places  himself,  that  of  walking  near  the  track  and  having 
just  commenced  to  cross  it,  would  not  bring  the  oar  within 
his  vision,  and  the  proximity  of  the  north-bound  car  would 
account  for  his  failure  to  hear  the  sound  of  it.  His  atten- 
tion was  fastened  upon  the  north-bound  car,  which-  he  had 
judged  to  imperil  an  earlier  crossing,  and  he  gave  no  thought 
to  a  south-bound  car,  having,  as  he  testified,  never  known 
of  cars  passing  each  other  in  that  block.  Upon  this  subject 
the  testimony  of  the  railroad  employees  is  that  the  regular 
and  customary  place  of  passing  was  about  three  blocks 
north,  but  that  it  was  by  no  means  infrequent  that  cars 
were  thrown  out  of  their  time  so  that  they  passed  within 
the  block  in  question. 

The  rule  asserted  in  many  courts,  that  no  set  of  facts  could 
justify  a  court  in  holding  conduct  of  a  child  of  tender  years 
negligent  as  matter  of  law,  though  a  jury  might  find  it  so 
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as  a  fact,  while  fully  conceding  the  power  and  duty  of  the 
same  court  to  declare  acts  of  an  adult  so  clearly  negligent 
as  to  leave  no  question  of  fact  for  the  jury,  has  never  seemed 
to  me  entirely  logical  or  consistent.  But  the  law  is  what 
the  courts  of  last  resort  have  decided  it  to  be,  and  the  rule 
of  law  above  stated  is  too  well  settled  in  this  state  to  be 
questioned  by  reason  of  the  opinion  of  any  individual  as  to 
its  soundness  as  res  Integra.  Applying  that  rule,  this  court 
has  never  yet  held  that  any  conduct  on  the  part  of  so  young 
a  child  as  William  Ryan  could  properly  be  declared  contrib- 
utory negligence  as  a  matter  of  law.  In  Lofdahl  v.  Jf.,  St. 
P.  cfe  S.  S.  M.  R.  Co.  88  Wis.  421,  a  boy  sixteen  years  old, 
wholly  familiar  with  the  movement  of  trains  in  the  locality 
in  question,  was  held  to  be  negligent  in  law;  but  in  Johnson 
V.  a  dk  N.  W.  R.  Go.  49  Wis.  529;  S.  O.  56  Wis.  274,  a  boy 
six  years  and  nine  months  old  was  said  to  be  too  young  to 
be  guilty  of  contributory  negligence  as  a  matter  of  law.  In 
Mc  Toy  v.  Oakes^  91  Wis.  214,  the  same  thing  was  said  of  a 
boy  seven  years  old;  and  in  Gammer  v.  01, St.  P.,  M.  <b  O.  R. 
Co.  95  Wis.  513,  it  was  said,  on  authority  of  the  last-men- 
tioned case,  that  a  boy  eight  and  a  half  years  old  was  cer- 
tainly not  guilty,  as  a  matter  of  law,  of  contributory  negli- 
gence for  climbing  through  a  freight  train,  although  the 
same  conduct  by  an  adult  would  have  been  held  negligence 
by  the  court.  It  was  there  also  said  that,  generally  speak- 
ing, the  question  of  a  child's  due  care  is  for  the  jury.  Thus, 
it  has  apparently  been  determined  by  this  court  that  it  can- 
not be  said,  as  matter  of  law,  that  conduct  on  the  part  of  a 
child  either  six,  seven,  or  eight  and  a  half  years  old  is  con- 
tributory negligence.  Just  where  the  line  falls  between 
that  age  and  sixteen  when  it  ceases  to  be  exclusively  for  the 
jury  and  may  be  clear  enough  to  be  passed  upon  by  the 
court,  has  heretofore  been  undetermined.  In  1  Shearm.  & 
Eedf.  Neg.  (5th  ed.),  112,  it  is  said  that  the  question  of  the 
power  and  duty  of  any  child  between  three  and  twelve 
years  to  exercise  care  for  its  protection  is  held  to  be  for  the 
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jury.  All  of  the  previous  decisions  of  this  court  are  consist- 
ent with  that  statement.  Thus,  in  the  following  cases  the 
question  was  held  to  have  been  properly  one  for  the  jury  and 
the  cond  uct  of  the  trial  court  in  submitting  it  met  the  approval 
of  this  court:  Ewm  v.  0.  cfe  iT.  W.  R.  Co.  38  Wis.  628,  where 
a  nine-year-old  boy  started  to  run  across  railroad  tracks, 
and  stopped  on  the  track,  when  a  train  was  approaching 
dose  at  hand  and  ran  over  him;  Ileminingway  v.  C7.,  M.  & 
St.  P.  JS.  Co.  72  Wis.  49,  where  an  eleven-year-old  boy  jumped 
from  a  moving  train  as  it  was  passing  his  station;  Whalen 
V.  C.  (&  K  W.  R.  Co.  75  Wis.  664,  663,  where  a  thirteen- 
year-old  boy  walked  100  feet  on  a  railway  track  in  plain 
sight  of  an  approaching  train  but  did  not  observe  it.  It 
was  said:  ^^Had  he  been  an  adult,  we  should  be  strongly  in- 
clined to  hold  that  contributory  negligence  on  his  part  was 
conclusively  proved.  But  he  was  not  an  adult.  He  was  a 
little  less  than  thirteen  years  old.  Under  well-settled  rules 
of  law,  the  court  properly  submitted  to  the  jury  the  question 
of  the  degree  of  diligence  required  of  him."  These  are  the 
principal  cases  in  our  own  court  in  which  the  question  of 
juvenile  negligence  has  been  discussed,  and  they  seem  to 
sustain  two  propositions:  The  one  above  stated,  that  with 
very  young  children  the  question  must  always  be  for  the 
jury,  unless,  indeed,  they  are  so  young  that  the  court  must 
say  they  could  not,  under  any  circumstances,  be  chargeable 
with  negligence;  and,  secondly,  that  above  that  age  it  is 
generally  a  jury  question,  and  the  circumstances  must  be 
very  exceptional  which  justify  the  court  in  assuming  to  de- 
cide the  question.  Under  the  law  as  established  in  this  state 
it  seems  to  me  certain  that  no  court  can  properly  hold  that 
any  conduct  by  a  boy  of  the  age  of  this  one  is  negligence 
per  86  and  as  matter  of  law,  but  that  the  question  must 
always  be  open  to  difference  of  opinion,  so  that  it  must  be 
submitted  for  the  unanimous  decision  of  a  jury  of  ordi- 
nary citizens. 
Passing  this  consideration,  and  conceding  the  possibility 
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of  conduct  of  an  eight-year-old  boy  being  so  clearly  negligent 
as  to  justify  withdrawal  of  the  question  from  the  jury,  I  can- 
not concur  in  the  view  that  the  evidence  in  the  present  case 
is  so  certain,  free  from  conflict,  and  unambiguous,  and  that 
the  conduct  disclosed  is  so  clearly  more  negligent  than  could 
be  expected  of  the  great  mass  of  children  of  his  age  and  in- 
telligence under  like  circumstances,  that  reasonable  minds 
might  not  differ  thereon.  The  evidence  has  been  subjected 
to  the  scrutiny  of  the  trial  judge,  who,  having  superior  facil- 
ities for  observing  and  understanding  the  witnesses,  includ- 
ing the  boy  himself,  has  decided  that  his  conduct  was  not  so 
clearly  negligent  that  ordinary  minds  could  not  honestly 
differ  upon  that  question,  and  a  jury  of  twelve  men  have 
unanimously  decided  that  it  was  not  negligent.  The  ques- 
tion, as  in  all  cases  of  negligence,  is,  What  care  do  the  great 
mass  of  children  of  similar  age  and  intelligence,  familiar 
with  street  cars  and  tracks,  ordinarily  exercise  under  cir- 
cumstances like  those  here  presented  ?  This  question  is  one 
upon  which  it  is  peculiarly  unsafe  for  an  adult  mind  to  at- 
tempt to  be  dogmatic.  Multitudinous  considerations  are  in- 
volved in  juvenile  conduct  which  could  not  reasonably  be 
expected  of  an  adult:  appreciation  of  only  part  of  the  sur- 
rounding circumstances,  mistakes  in  judgment,  inconsider- 
ate or  hasty  decision  and  action, —  all  are  to  be  expected  of 
the  infant.  If  the  childish  mind  of  this  boy, —  burdened  by 
his  duty  of  haste  to  return  to  the  family  supper  table,  and 
perhaps  by  peril  of  punishment  for  delay,  engrossed  by 
thoughts  of  avoiding  the  danger  from  the  north-bound  car 
which  he  observed, —  was  momentarily  diverted  from  the 
peril  of  a  car  coming  upon  him  from  the  north,  may  not 
reasonable  minds  differ  as  to  whether  that  is  so  unusual 
among  children  of  his  age  that  he  must  be  charged  with 
negligence  in  law  ?  It  seems  to  me  they  well  may,  inde- 
pendently of  the  fact  that  minds,  presumably  reasonable, 
have  differed,  and  the  majority  thereof  reached  a  conclusion 
contrary  to  that  embodied  in  the  decision  of  the  court. 
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WiNBLow,  J.  I  concur  in  the  views  expressed  by  Mr.  Jus- 
tice Dodge. 

Upon  a  motion  for  rehearing  counsel  for  respondent  con- 
tended, inter  alia,  that  even  if  the  boy  was  negligent  that 
fact  did  not  justify  the  motorman  in  running  over  him,  when, 
as  the  evidence  shows,  he  had  ample  time  to  stop.  A  ver- 
dict should  be  directed  only  in  those  cases  in  which  it  con- 
clusively appears  that  the  child  ran  so  quickly  in  front  of 
the  car  that  the  motorman  had  no  ground  to  apprehend 
such  action;  and  all  the  cases  cited  by  the  court  are  of  that 
nature.  Books  v.  Houston^  W.  8.  cfe  P.  F.  R,  Oo.  10  App. 
Div.  98;  Louisville  R.  Go.  v.  Blaydes,  51  8.  W.  Rep.  820; 
Outierrez  v.  Laredo  K  &  R.  Co.  45  S.  W.  Rep.  810;  Geog/ui- 
ganv.  Third  Ave.  R.  Go.  51  App.  Div.  369;  Baltimore  Gity 
P.  R.  Go.  V.  Gooney,  87  Md.  261;  Tarler  v.  Metropolitan  St. 
R.  Go.  21  Misc.  (N.  T.),  684;  Jfontgomery  v.  Lansing  Gity 
E.  R.  Go.  103  Mich.  46;  Baltimore  G.  R.  Go.  v.  Rifcowita, 
89  Md.  338;  Wevtzma^^  v.  Nassau  E.  R.  Go.  33  App.  Div.  586. 

The  motion  was  denied  November  16, 1900, 
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(li  2)  Ifiiunetion  against  iUegal  bond  issue:  Right  of  taxpayer  to  sue. 
(3-5)  Counties:  Bonds:  Limitation  on  amount:  Providing  for  col- 
lection of  tax  to  pay  them. 

1.  A  taxpayer  may  maintain  an  action  to  restrain  the  illegal  isBoance 
of  county  or  municipal  bonds  or  the  unlawful  incurring  of  munici- 
pal debt,  because  of  his  liability  to  taxation  to  meet  the  proposed 
bonds  or  debt,  without  showing  himself  to  be  directly  interested 
in  the  performance  of  the  act,  omission  of  which  causes  the  ille- 
gality. 
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2.  Where  the  issoanoe  of  county  bonds  would  be  illegal  because  of  the 
failure  to  make  an  irrepealable  provision  for  the  collection  of  a 
direct  annual  tax  sufficient  to  pay  them,  as  required  by  sea  658, 
Stats.  1898^  a  taxpayer  of  the  county  has  a  direct  pecuniary  inter- 
est to  be  affected  by  such  failure;  for  such  a  provision  would  tend 
to  enhance  the  price  of  the  bonds,  to  the  benefit  of  the  county  and 
the  relief  of  the  taxpayer. 

S.  Bonds  issued  for  the  construction  of  a  county  insane  asylum,  under 
sea  603,  Stata  1898,  are  not  issued  **  to  provide  county  buildings," 
within  the  meaning  of  sea  658,  Stats.  1898,  limiting  the  amount  to 
which  bonds  for  the  latter  purpose  may  be  issued. 

4  Sea  658,  Stats.  1898,  provides  that  no  bonds  shall  be  issued  there- 
under unless  the  resolution  or  ordinance  of  the  county  board, 
authorizing  the  same,  "shall  also  provide  for  the  collection  of 
a  direct  annual  tax  sufficient  to  pay  the  interest  as  it  falls  due 
and  to  pay  the  principal  within  the  time  fixed  therefor."  Sea 
659  provides  that  "the  tax  provided  therefor  shall  be  incapable 
of  repeal,  but  shall  be  annually  collected,"  eta  Held,  that  a  res- 
olution declaring  that  "there  shall  be  annually  levied  by  the 
county  board  ...  at  the  annual  sessions  thereof  ...  a 
direct  annual  tax  sufficient  to  pay,**  eta,  does  not  provide  for  the 
coUection  of  such  tax,  as  intended  and  required  by  sea  658,  but  is 
only  a  promise  or  a  command,  not  binding  upon  future  county 
boarda 

5.  Compliance  with  such  requirement  of  sea  658,  Stats.  1898,  cannot  be 
held  unnecessary,  nor  can  the  bonds  be  held  valid  in  spite  of  non- 
compliance, even  if  a  clear  and  imperative  duty  to  raise  an  annual 
tax  to  meet  the  bonds  is  imposed  by  law  or  by  the  constitution 
upon  the  county. 

Appeal  from  an  order  of  the  circuit  court  for  St.  Croix 
county:  B.  F.  Dunwiddie,  Judge.    Reversed. 

Appeal  from  an  order  sustaining  demurrer  to  a  complaint 
by  the  plaintiff,  a  taxpayer,  on  behalf  of  himself  and  other 
taxpayers,  to  enjoin  the  execution,  delivery,  negotiation,  and 
sale  of  certain  county  bonds,  and  to  enjoin  certain  of  the  de- 
fendants, designated  as  a  committee,  from  tearing  down  or 
removing  old  county  buildings,  or  contracting  for  the  build- 
ing of  new.  The  complaint  alleged  a  resolution  by  the 
county  board  for  the  issue  of  $50,000  of  bonds  to  provide 
for  the  cost  of  proposed  court-house,  jail,  and  sheriff's  resi- 
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dence,  which  by  the  same  resolution  were  authorized  to  be 
contracted  for  by  a  committee  of  three  persons  named  as 
defendants,  to  be  residents  of  the  county,  and  to  have  full 
power  to  adopt  plans  and  specifications,  execute  contract, 
supervise  the  construction,  and  direct  the  signing  of  orders 
by  the  chairman  and  county  clerk  from  time  to  time  to  pay 
therefor. 

The  grounds  of  invalidity  alleged  in  the  complaint  were — 
First.  That  the  county,  having  an  assessed  valuation  of 
$5,579,504,  was  already  indebted  in  the  sura  of  $65,000  for 
bonds  issued  to  build  a  county  asylum  for  chronic  insane, 
which,  with  the  proposed  $50,000,  would  exceed  one  and  one- 
half  per  cent,  of  the  valuation.  Second.  That  the  resolution 
aforesaid  made  no  provision  for  the  collection  of  any  tax  to 
meet  the  interest  or  principal  of  said  bonds,  except  the  fol- 
lowing: "  There  shall  be  annually  levied  by  the  county  board 
of  said  St.  Croix  County^  at  the  annual  sessions  thereof,  upon 
the  taxable  property  of  St.  Croix  County^  a  direct  annual  tax 
sufficient  to  pay  the  interest  upon  said  bonds  as  it  falls  due, 
and  to  pay  the  principal  of  the  same  within  the  time  fixed 
therefor."  Third.  That  the  delegation  of  authority  to  the 
committee  was  unlawful.  The  defendants  opposed  each  of 
these  contentions,  and  themselves  assert,  in  addition,  that 
the  plaintiflf,  as  a  taxpayer,  cannot  invoke  the  aid  of  the 
court  by  injunction,  even  though  the  proceedings  be  held 
unlawful  in  any  or  all  of  the  respects  aforesaid. 

For  the  appellant  there  was  a  brief  by  E.  B.  Kinney  and 
E,  B.  (&  JS.  E.  Bufidy,  and  oral  argument  by  E  B.  Bundy. 

James  A.  Frear^  district  attorney,  and  A.  Z.  Sanborn^  of 
counsel,  for  the  respondents,  contended,  inter  aliay  that  the 
resolution  in  question  contains  a  suflBcient  provision  for  the 
collection  of  a  tax,  as  required  by  sees.  658,  659,  Stats.  1898, 
and  sec.  3,  art.  XI,  Const.  Basaett  v.  El  PasOj  88  Tex.  168; 
Mitchell  Co.  v.  City  Nat.  BamJc,  91  Tex.  361 ;  City  Council 
of  DaxoBon  v.  Dawson  W.  W.  Co,  106  Ga.  696;  State  ex  ret. 
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Spring  Lake  v.  Pierce  Co.  71  Wis.  321 ;  Morton^  Bliss  <&  Co, 
V.  CompirdUer  Oen-.  4  S.  C.  430.  The  provisions  of  the  statute 
are  read  into  and  form  a  part  of  the  resolution.  The  con- 
stitutional provision  is  self-executing.  No  supplemental  leg- 
islation is  necessary  to  make  it  eflfeotual.  Cooley,  Const. 
Lim.  100;  East  St.  Louis  v.  People  ex  rd.  Oundlaeh^  124  111. 
655;  East  St.  Louis  v.  Amy,  120  U.  8.  600;  Frantz  v.  Jacoly 
88  Ky.  525. 
The  following  opinion  was  filed  September  25,  1900: 

Dodge,  J.  1.  The  first  objection  raised  to  the  complaint 
is  that  the  plaintiff  is  not  entitled  to  maintain  this  suit, 
though  a  taxpayer.  The  general  right  of  such  a  plaintiff  to- 
invoke  the  preventive  aid  of  a  court  of  equity  against  the 
illegal  issue  of  county  or  municipal  bonds,  or  unlawful  in- 
curring of  municipal  debt,  because  of  the  threatened  burden 
on  him  as  a  taxpayer,  is  too  well  established  by  decisions  of 
this  court  to  justify  discussion.  Peck  v.  School  Diet  21  Wis. 
516;  La/wsonv.SchneUen,  33  Wis.  288;  Lynch  v.  E^  L.  F.  & 
M.  B.  Co.  57  Wis.  430;  Fowler  v.  Superior,  85  Wis.  411. 

Eespondehts  seem  to  urge,  however,  that  interest  because 
of  liability  to  taxation  to  meet  the  proposed  bonds  or  debt 
is  not  sufficient,  but  that  plaintiff  must  show  himself  directly 
interested  in  the  performance  of  the  act,  omission  of  which 
causes  the  illegality;  at  least,  such  seems  to  be  the  force  of 
the  argument  that  only  the  bondholder  is  interested  in  hav- 
ing provision  made  for  the  collection  of  a  tax  to  meet  prin- 
cipal and  interest.  This  is  a  novel  contention,  and  smacka 
of  overrefinement  It  is  nofc  because  plaintiff  is  affected  by 
nonprovision  in  advance  for  a  tax,  but  because  he  is  affected 
by  the  burden  of  a  debt,  either  actual  or  ostensible,  about  to 
be  cast  on  the  taxpayers  illegally,  that  he  may  be  heard  in 
equity  to  enjoin  it.  Thus,  in  Lynch  v.  E.,  L.  F.  <&  Jit.  R.  Co.y 
supra,  the  illegality  of  bonds  was  predicated  upon  the  form 
of  submitting  a  question  to  popular  vote,  and  upon  the  fact 
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that  the  railway  company  claiming  the  aid  had  procured 
another  company  to  build  the  road  for  it.  Obviously,  in 
neither  of  these  facts  had  the  individual  taxpayer  any  valu- 
able interest,  but  he  was  held  entitled  to  sue.  Much  the 
same  is  true  of  others  of  the  cases  cited  above,  which  there- 
fore repudiate  the  distinction  now  contended  for. 

It  is  apparent,  however,  that  plaintiff  had  a  direct  pecun- 
iary interest  to  be  affected  by  failure  to  provide  fully  by 
irrepealable  legislation  for  a  tax  to  meet  these  bonds;  for 
such  a  provision  would  tend  to  enhance  their  price  to  the 
benefit  of  the  county  treasury,  and  therefore  to  the  relief  of 
himself  as  a  taxpayer.   * 

2.  The  first  question  as  to  the  legality  of  the  proposed 
bonds  depends  on  whether  the  other  bonds  issued  for  the 
construction  of  a  county  insane  asylum,  under  sec.  603, 
Stats.  1898,  are  within  the  terms  of  sec.  658,  limiting  the 
issue  of  bonds  for  county  buildings  to  one  and  one-half  per 
cent,  of  the  assessed  valuation.  Upon  examination  of  the 
statute,  we  find  under  the  title  "  County  Government,"  and 
in  ch.  35  ("  Of  General  Provisions  Kelating  to  Counties  "), 
sec.  656:  "Each  county  shall,  at  its  own  expense,  provide 
at  the  county  seat  a  court-house,  a  jail,  fireproof  offices,  and 
other  necessary  buildings,  suitable  to  their  proper  uses," 
etc. ;  and  sec.  668 :  "  Any  county  may  issue  bonds  in  the 
manner  hereinafter  provided  for  the  following  purposes: 
(1)  To  provide  county  buildings;  but  no  county  shall  issue 
bonds  for  such  purpose  to  an  amount  exceeding  one  and 
one-half  per  centum  upon  the  assessed  valuation  of  taxable 
property."  The  first  of  these  sections  dates  from  1849,  and 
the  latter  from  1872.  In  1878  was  adopted  certain  legisla- 
tion authorizing  the  construction  of  asylums  for  the  chronic 
insane  in  such  counties  as  the  state  government  might  ap- 
prove, the  purpose  of  which  evidently  was  to  perform  a 
part  of  the  duty  of  caring  for  the  insane  theretofore  per- 
formed by  the  state.     The  state  joined  with  the  counties  in 
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the  constrnction  and  maintenanoe.  This  legislation  crys- 
tallized in  1893  in  what  is  now  sec.  608,  Stats.  1898:  <<  Any 
county  board  may,  with  the  consent  of  the  state  board  of 
control,  purchase  a  site  for  an  asylum  for  the  chronic  in- 
sane, and  erect  thereon  .  .  .  buildings  for  the  care  of 
such  insane,  and  levy  taxes  and  issue  bonds  to  defray  the 
cost  of  such  site  and  buildings,"  etc.  Then  follow  provisions 
as  to  the  maintenance  of  such  asylums,  the  care  of  insane 
chargeable  to  the  county,  and  of  chronic  insane  committed 
to  it  from  other  counties,  with  provision  for  the  payment 
for  their  support,  part  by  the  state  and  part  by  the  counties 
from  which  they  came.  This  legislation,  both  in  the  Ee- 
vised  Statutes  of  1878  and  in  the  Wisconsin  Statutes  of  1898, 
is  contained  under  the  title,  "  Public  Charities,''  and  in  ch. 
.  82,  "  Of  the  State  Hospitals  and  County  Asylums  for  the 
Insane.''  The  county  asylum  need  not  be  built  at  the 
county  seat,  as  was  required  by  sec.  656  for  the  buildings 
therein  mentioned,  to  which  from  its  contiguity  sec.  658 
would  seem  to  relate.  An  inspection  of  the  course  and  form 
of  this  latter  legislation  makes  it,  we  think,  entirely  obvious 
that  the  legislative  purpose  therein  contained  was  to  enlarge 
the  powers  of  the  counties,  and  that  the  erection  and  main- 
tenance of  county  asylums  for  the  chronic  insane  was  an 
added  power,  not  intended  to  be  restrained  by  the  then  ex- 
isting provisions  of  sec.  658.  This  conclusion  is  aided  by 
the  consideration  that  the  erection  of  such  asylums,  in  theory 
at  least,  brought  to  the  county  a  revenue  resulting  from  the 
saving  of  what  it  must  otherwise  pay  to  the  state,  and  from 
contributions  by  the  state  toward  the  support  of  inmates, 
so  that  the  ordinary  revenues  of  the  county  would  be  re- 
lieved and  increased  to  an  extent  more  than  sufBcient  to 
cover  the  interest  on  the  cost  of  the  asylum.  It  is  well 
known  that  most  of  the  counties  which  in  fact  constructed 
county  insane  asylums  did  so  with  the  expectation  that  they 
would  be  productive  of  actual  profit,  which  expectation  was 
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apparently  realized  in  some  instances.  The  situation  is  not 
different  in  principle  from  that  presented  to  this  court  in 
Oconto  City  W.  8,  Go,  v.  Oconto,  105  Wis.  76,  where  it  was 
held  that  subsequent  authority  to  a  city  to  contract  for  a 
water  supply  was  not  restrained  by  the  pre-existing  limita- 
tion in  its  charter  upon  taxation.  We  conclude,  therefore, 
that  the  bonds  issued  for  a  county  insane  asylum  are  not  to 
be  considered  within  the  limitation  of  one  and  one-half  per 
cent,  prescribed  by  sec.  658. 

3.  A  further  ground  of  illegality  in  the  issue  of  the  pro- 
posed bonds  is  the  asserted  failure  to  obey  that  clause  of 
sec.  658,  as  follows:  "No  bonds  shall  be  issued  hereunder 
except  in  pursuance  of  the  resolution  or  ordinance  .  •  . 
passed,  .  .  .  nor  unless  such  resolution  or  ordinance  .  •  • 
«hall  also  provide  for  the  collection  of  a  direct  annual  tax 
sufficient  to  pay  the  interest  as  it  falls  due  and  to  pay  the 
principal  within  the  time  fixed  therefor."  This  is  followed 
by  sec.  659,  enacted  at  the  same  time:  "For  the  punctual 
payment  of  the  principal  and  interest  of  such  bonds  the  faith 
of  every  county  issuing  the  same  shall  stand  irrevocably 
pledged,  and  the  tax  provided  therefor  shall  be  incapable  of 
repeal,  but  shall  be  annually  collected  in  addition  to  all 
other  taxes  and  be  kept  as  a  separate  fund  and  applied  to 
that  sole  purpose."  Does  the  resolution  quoted  above,  de- 
claring that  "  there  shall  be  annually  levied  by  the  county 
board,"  etc.,  provide  for  the  collection  of  such  tax  as  intended 
and  required  by  sec.  658?  It  is  historical  that  the  years 
preceding  1872  were  characterized  by  attempts  at  repudia- 
tion of  their  bonds  by  several  of  the  subordinate  political 
divisions  of  this  state,  and  the  courts,  both  state  and  federal, 
found  themselves  without  power  to  fully  frustrate  these  at- 
tempts. 2  Dillon,  Mun.  Corp.  (4th  ed.),  §  861,  note;  Rees 
V,  Watertown^  19  Wall.  107.  The  insuperable  difficulty  met 
by  the  courts  was  their  inability  to  coerce  the  legislative 
«teps  towards  taxation  necessary  to  cast  a  duty  of  collection 
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upon  the  clerical  and  ministerial  municipal  officers,  and  their 
inability  to  assame  and  perform  the  functions  of  the  mu- 
nicipal legislatures,  when,  as  was  the  practice,  those  legis- 
latures had  gone  out  of  existence  by  resignation  of  their 
members.  The  people  of  the  state  generally  evidently  did 
not  approve,  and,  appreciating  at  once  the  dishonor  and  the 
practical  disadvantage  of  an  impairment  of  the  credit  of 
their  municipalities,  by  legislation,  in  ch.  184,  Laws  of  1872, 
afterwards  modified  in  the  revision  of  18Y8,  and  by  popular 
vote  upon  the  amendment  of  1874  to  sec.  3,  art.  XI,  of  their 
constitution,  sought  to  supply  the  one  step  to  coerce  which 
the  power  of  the  courts  had  been  found  inadequate,  and 
enacted  that  before  such  corporations  could  send  their  bonds 
into  the  financial  world  the  legislative  step  necessary  to  the 
prompt  and  regular  collection  of  taxes  to  meet  principal  and 
interest  must  be  taken,  and  should  thenceforward  be  irrev- 
ocable. 

Such  having  been  the  purpose  of  this  legislation,  it  seems 
obvious  that  the  resolution  under  examination  does  not  sat- 
isfy it.  That  resolution  in  no  sense  purports  to  be  a  final 
and  complete  exercise  of  the  county  board's  legislative  func- 
tion to  levy  a  tax  so  that  the  county  clerk's  duty  to  appor- 
tion it,  and  that  of  the  town  officers  to  collect  it,  is  cast  upon 
those  officers.  It  is  by  its  terms  only  a  promise  pn  behalf 
of,  or  a  behest  to,  future  county  boards  that  they  shall  per- 
form the  duty  year  by  year  which  the  law  imposed  on  the 
board  of  1899  to  be  performed  once  for  all  time.  One  county 
board  cannot  bind  its  successors  either  by  a  promise  or  a 
command.  The  object  of  the  law  is  not  accomplished.  The 
prospective  purchaser  of  the  bonds  is  not  assured  that  there 
has  been  cast  upon  the  ministerial  officers  an  imperative  and 
irrevocable  duty  to  collect  money  to  pay  his  interest  and 
principal  when  they  collect  other  taxQS,  so  that  upon  them 
must  fall  all  the  penalties  for  breach  of  official  duty  if  they 
attempt  to  raise  ordinary  county  revenue  without  providing 
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a  fund  definitely  appropriated  to  him,  nor  so  that  may  be 
compelled  by  mandamus  each  of  the  acts  enjoined  upon 
them  by  law  whenever  the  county  board  legislates  that  a 
certain  sum  shall  \h  raised  by  taxation.  See  Morton^  B,  & 
Co.  V.  Comptroller  General^  4  S.  C.  430,  451. 

It  is  urged,  however,  that  both  the  law  and  the  constitu- 
tion so  clearly  impose  a  duty  upon  the  county  to  raise  an 
annual  tax  to  meet  their  bonds  that  mandamvs  would  lie  to 
compel  it,  so  that  compliance  with  the  requirement  quoted 
from  sec.  658  is  immaterial.  To  this  suggestion  more  than 
one  answer  is  obvious:  First.  That  when  the  legislature 
deems  best  to  impose  a  restriction  upon  the  incurring  of 
municipal  indebtedness  it  is  for  the  courts  to  enforce  the  re- 
striction, not  to  declare  it  unnecessary  or  unwise.  Second. 
Neither  the  constitution  nor  any  law  does  impose  upon  sub- 
sequent county  boards  the  duty  to  levy  a  tax  to  meet  either 
principal  or  interest  of  these  bonds.  They  stop  with  the 
command  that  such  provision  shall  be  made  before  the 
bonds  issue  and  that  no  subsequent  board  shall  repeal  it. 
Therein  our  laws  are  distinguished  from  that  under  consid- 
eration in  the  case  cited  by  respondents.  Mitchell  Co.  v.  CUy 
Nat  Bamk,  91  Tex.  361. 

The  further  answer  is  that,  even  if  a  clear  and  imperative 
duty  is  by  law  or  constitution  imposed  on  the  county,  that 
duty  rests  on  the  county  board,  and  its  enforcement  is  sub- 
ject to  the  infirmities  experienced  in  Reee  v.  Watertown^  19 
Wall.  107,  and  kindred  cases,  which,  as  stated  above,  the 
very  purpose  of  this  legislation  was  to  avert.  Concede  that 
without  the  resolution  demanded  by  sec.  658  it  will  be  the 
duty  of  the  county  board  each  subsequent  year  to  levy  a 
tax  to  meet  these  bonds;  concede,  too,  that  ma/ndamue  will 
lie  to  command  such  levy;  experience  has  shown  that  by  the 
simple  expedient  of  resignation  after  they  have  levied  other 
taxes  the  sanction  of  the  legislative  command  and  the  eflicacy 
of  the  writ  of  mandamue  may  both  be  evaded  by  the  super- 
visors. 
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Our  conclusion  is  that  the  county  board  did  not  by  its 
resolution  authorizing  the  bonds  in  question  provide  for  col- 
lection of  a  direct  annual  tax  to  meet  interest  and  principal 
thereof  as  required  by  sec.  658,  that  their  issuance  is  forbid- 
den by  that  section,  and  that  the  complaint«tates  facts  suf- 
ficient to  constitute  a  cause  of  action  to  enjoin  the  county 
officers  from  further  steps  toward  that  end. 

The  conclusions  already  reached  necessitate  a  reversal  of 
the  order  sustaining  the  demurrer,  and  a  direction  to  over- 
rule the  same.  We  deem  it  unnecessary,  therefore,  to  decide 
the  important,  and  somewhat  doubtful,  question  as  to  the 
validity  and  e£Fect  of  the  delegation  of  so  broad  and  unusual 
discretion  and  power  to  a  committee,  which  may  become 
immaterial,  or  may  be  presented  more  fully,  or  in  a  different 
light,  by  facts  to  be  disclosed  upon  full  answer  and  trial. 
We  therefore  refrain  from  expressing  our  views  thereon. 

By  the  Court. —  The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  directions  to  overrule  the  demurrer. 

On  a  motion  for  a  rehearing  counsel  for  respondents  con- 
tended that  there  is  an  important  and  radical  distinction  be- 
tween counties  and  other  municipal  bodies.  A  city  council 
can,  but  a  county  hoard  cannot^  so  levy  a  tax  for  the  future 
as  to  exclude  legislative  action  by  future  boards.  It  is  ab- 
solutely impossible  for  one  county  board  to  exhaust  the  leg- 
islative duty  of  taxation.  It  cannot  in  any  possible  way 
^'cast  upon  the  ministerial  officers  an  imperative  and  irrev- 
ocable duty  to  collect  money  to  pay  his  interest  and  prin- 
cipal when  they  collect  their  taxes,"  because  there  still  re- 
mains a  legislative  duty  —  that  of  apportionment  —  ^c•/i^cA 
can  only  be  done  from,  yea/r  to  year.  The  resolution  in  ques- 
tion, by  determining  the  amount  of  the  tax,  and  command- 
ing its  levy  by  future  boards,  went  as  far  as  possible,  and  the 
action  is  valid. 

The  motion  was  denied  November  16, 1900. 
Vol.108— 10 
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jio^       146  ^^^^<^^^^BK^9  Executor,  Appellant,  vs.  Amerioak  Oentral 
lin      »  8g^  Insuhakob  Company,  Kespondent. 

October  IB—November  16, 1900. 

Insurance  against  fire:  Michigan  standard  policy:  Independent  ctgreS' 
meat  for  appraisal  of  loss:  Effect  of  award:  Estoppel  by  construo' 
Hon:  Public  policy:  Married  toomen:  Statutory  and  comnumrlaw 
awards:  Consideration:  Qffer  of  judgment:  Costs, 

1.  After  a  loss  under  a  Michigan  standard  fire  policy  proyiding  that  in 
case  of  disagreement  the  amount  of  loss  should  be  submitted  to 
appraisers  whose  award  should  be  prima  fade  OTidence  of  such 
amount,  the  parties  signed  a  written  agreement  for  submission  to 
appraisers,  providing  tiiat  their  award  should  be  binding  and  con- 
dusive.  In  an  action  on  the  policy  the  evidence  is  held  not  to  sus- 
tain plaintifiTs  contention  that  said  agreement  was  procured  by 
defendant's  representation  that  it  was  such  an  agreement  as  was 
provided  for  in  the  policy  and  that  both  parties  so  construed  and 
acted  upon  it 

2l  In  the  abseDce  of  fraud  or  mistake  the  insured  is  conclusively  pre- 
sumed to  have  known  the  contents  of  the  appraisal  agreement 

8.  Such  an  appraisal  agreement,  though  providing  that  the  award 
should  have  an  effect  different  from  that  provided  for  in  the  stand- 
ard policy,  is  not  void  ou  the  ground  that  it  is  contrary  to  tfae  pol- 
icy of  the  law  (How.  Ann.  Stats.  Mich.  ch.  187)  imder  which  the 
standard  policy  was  adopted,  which  prohibits  the  use  of  any  other 
form  of  policy  and  provides  that  "every  policy  or  contract  made 
or  issued  contrary  to  the  provisions  of  this  act  shall  be  void." 
Neither  that  statute  nor  the  standard  policy  precludes  the  parties 
from  contracting,  after  a  loss,  with  reference  to  its  settlement 

4k  Such  an  appraisal  agreement  may  be  made  by  a  married  woman 
under  the  laws  of  Michigan,  which  authorize  married  women  to  ac- 
quire and  hold  proi)erty  and  to  make  contracts  in  relation  thereto 
and  to  sue  and  be  sued  in  relation  thereto  the  same  as  if  unmarried. 

5b  An  award  of  the  appraisers  under  such  an  agreement,  though  not  a 
statutory  award  because  not  in  accordance  with  the  statutes  relat- 
ing to  the  subject,  may  neveHheless,  if  otherwise  unobjectionable, 
be  enforced  as  a  common-law  award. 

t,  Such  an  appraisal  agreement  need  not  be  based  upon  any  new  con- 
sideration. 

7.  The  provision  of  such  an  agreement  that  the  award  shall  be  binding 
and  conclusive  as  to  the  amount  of  loss,  since  it  does  not  go  to  the 
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whole  groundwork  of  the  oontroTersy,  does  not  render  the  agree- 
ment void  as  against  public  policy  on  the  ground  that  it  ousts  the 
ooorts  of  jurisdiction. 
6L  Sea  3789,  Stats.  1898  (providing  that  where  the  plaintiff  has  not  ac- 
cepted defendant's  offer  of  judgment,  if  he  *'  fail  to  obtain  a  more 
favorable  judgment  he  cannot  recover  costs,  but  must  pay  defend- 
anfiB  costs  from  the  time  of  the  offer  "X  applies  only  to  costs  accru- 
ing after  the  time  of  the  offer  and  does  not  preclude  the  plaintiff 
in  rooh  a  case  from  recovering  his  costs  up  to  that  time^  if  he  would 
otherwise  be  entitled  thereta 

Appeal  from  a  judgment  of  the  cironit  coart  for  Brown 
county:  S.  D.  Hastikgs,  Jb.,  Circuit  Judge.    Reversed. 

For  the  appellant  there  was  a  brief  by  Wigman^  Martin 
<b  MartMij  and  oral  argument  by  P.  H.  Martin,  They  con- 
tended, inter  alia^  that  the  appraisal  agreement  was  repre- 
sented by  the  defendant  to  be,  and  construed  and  acted 
upon  by  the  parties  to  it  as,  an  award  under  and  pursuant 
to  the  terms  of  the  policy,  hence  having  the  effect  in  said 
policy  provided,  and  that  by  estoppel  of  construction  de- 
fendant is  denied  the  right  to  claim  for  it  any  other  effect. 
The  defendant  company  may  not,  Jy  virti^  of  the  provision 
of  the  policy,  demand  an  appraisal  and  award,  and  then, 
having  secured  an  advantage  in  the  adjustment,  insist,  con- 
trary  to  the  terms  of  the  policy,  that  it  is  "  binding  and  con- 
clusive." Chapman  v.  Rockford  Ins,  Co,  89  Wis.  683 ;  Uhrig 
V.  WiUiamsiurgh  0.  F.  Ins.  Co.  101  N.  T.  365;  Delaware  (& 
H.  O.  Co.  V.  Pa.  a  Co.  50  N.  Y.  258;  Brock  v.  Dwelling 
House  Ins.  Co.  102  Mich.  583;  Bradshaw  v.  Agricultural 
Ins.  Co.  137  "N".  Y.  137;  Kieman  v.  Dutchess  Co.  M.  Ins.  Co. 
150  N.  Y.  190.  A  party  may  be  estopped  as  well  by  the 
<>onstnt€tion  placed  upon  a  proposed  contract  as  in  any  other 
particular.  Calkins  v.  State^  13  Wis.  389;  Flint  v.  Bahhitt^ 
59  Vt  190;  Hotchkiss  v.  Phcmix  Ins.  Co.  76  Wis.  269;  John- 
ston V.  N.  W.  L.  S.  Ins.  Co.  94  Wis.  117;  Mattoon  v.  Toung^ 
2  Hun,  559;  Continental  L.  Ins.  Co.  v.  Chamberlain^  132  U.  S. 
305;  2  May,  Ins.  §§  498,  499,  502.     An  award  independent 
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of  the  provision  of  the  policy  and  having  an  effect  contrary 
thereto,  as  claimed  by  the  defendant,  is  void.  Any  con- 
tract or  stipulation  running  counter  to  the  provisions  of  the 
standard  policy  is  void  as  against  public  policy.  This  is  so 
whether  the  agreement  or  stipulation  is  found  in  the  policy 
of  insurance  or  is  one  made  subsequent  to  a  loss.  Thorryp- 
son  V.  Citizens^  In^.  Co.  45  Wis.  388.  In  several  of  the  states 
an  award  binding  and  conclusive  has  been  held  void  aa 
against  public  policy  in  that  it  ousts  the  court  of  jurisdic- 
tion. Mmtz  V.  Armenia  F.  Im,  Co.  79  Pa.  St.  478,  21  Am. 
Rep.  80;  Oerrn<m  Am.  Ins.  Co.  v.  Ethertan^  25  Neb.  605; 
Hom^  F.  Ins.  Co.  v.  Bean,  42  Neb.  537, 47  Am.  St.  Rep.  711; 
Ins.  Co.  of  N.  A.  V.  Badder,  44  N^b.  549;  Continental  Ins. 
Co.  V.  Wilson,  ^$  Kan.  250,  23  Am.  St.  Rep.  720;  BaUvm4)rey 
0.  &  C.  R.  Co.  V.  SchoUs,  14  Ind.  App.  524,  56  Am.  St.  Rep. 
307.  It  may  well  be  that  one  of  the  objects  of  the  legisla- 
ture in  providing  for  an  Rwaj^  prima  facie  in  its  effect  was 
to  obviate  this  objection  and  provide  means  that  will,  if 
fairly  carried  out,  usually  end  the  controversy,  while  it  pre- 
serves to  the  court  jurisdiction  of  the  issue,  and  to  the  par- 
ties the  right  to  invoke  the  aid  of  that  jurisdiction  if  dissat- 
isfied. Fidelity  (&  C.  Co.  v.  Eickhoff,  63  Minn.  170,  30  L.  R. 
A.  586;  Fidelity  <6  C.  Co.  v.  Crays,  76  Minn.  450.  Plaintiff^ 
a  married  woman,  lacked  capacity  to  enter  into  the  agree- 
ment for  appraisal,  independent  of  the  policy,  having  a  bind- 
ing and  conclusive  effect.  Her  sole  authority  is  found  in 
sec.  6295,  How.  Ann.  Stats.  Mich.  This  power  cannot  be 
extended  beyond  the  constitutional  and  statutory  limits. 
Kenton  Ins.  Go.  v.  McClellan,  43  Mich.  565;  Be  Yries  r. 
ConJdin,  22  Mich.  255.  It  is  material  to  note  that  the  stat- 
ute of  Michigan  (How.  Ann.  Stats,  sec.  8474)  unlike  Wiscon- 
sin (Stats.  1898,  sec.  3544)  denies  to  a  married  woman  the 
right  to  enter  into  a  statutory  award .  This  is  not  a  statutory 
award,  and  the  bare  question  of  the  extent  of  loss  could  not^ 
at  common  law,  be  made  the  subject  matter  of  submission. 


Wis.]  august  TERM,  1900.  149 

<  Montgomeiy  t&  American  Central  In&  Ca 

Garr  v.  Gamezy  9  Wend.  649 ;  Morse,  Arbitration,  40.  A 
mere  evidentiary  abstract  fact  is  not  property  within  the 
statute  relating  to  married  women;  it  cannot  be  sold,  as- 
signed, conveyed,  or  devised,  nor  can  a  contract  concerning 
it  be  held  one  pertaining  to  property. 

For  the  respondent  there  was  a  brief  by  Vcm  Dyke  dk  Van 
Dyke  <&  Carter^  and  oral  argument  by  W.  D,  Van  Dyke.  To 
the  point  that  an  appraisal  by  agreement  of  the  parties, 
made  after  the  fire,  abrogates  or  takes  the  place  of  the  ap- 
praisal provided  for  by  the  policy,  they  cited  Ostrander, 
Insurance,  §  266;  Joyce,  Insurance,  §  8250;  Broadway  Ins. 
Co.  V.  Doyvng^  55  N.  J.  Law,  569;  Davis  v.  Atlas  A.  Co.  16 
Wash.  232;  Chandos  v.  Am.  F.  Ins.  Co.  84  Wis.  184-198; 
Canfield  v.  Watertown  F.  Ins.  Co.  55  Wis.  419,  426;  Harrison 
V.  Gernum  Am.  Ins.  Co.  67  Fed.  Eep.  577;  Connecticut  F. 
Ins.  Co.  V.  ffamUton^  59  Fed.  Rep.  258;  Schouweiler  v.  Mer- 
chant^ M.  Ins.  Asso.  11  S.  Dak.  401;  Adams  v.  Nexo  York 
B.  F.  Ins.  Co.  85  Iowa,  6. 

Cassoday,  0.  J.  It  appears  from  the  record  that  at  the 
times  mentioned  the  plaintiff's  testatrix,  MoUie  Montgom- 
ery, owned  two  buildings  at  Iron  Mountain,  Michigan, — 
one  a  frame  building  and  the  other  a  brick  building.  On 
January  11, 1898,  she  held  two  policies  of  insurance  against 
loss  by  fire  on  the  frame  building,  whitJh  she  had  procured 
within  the  year  immediately  preceding, —  one  of  $500  in 
the  Northern  Assurance  Company  of  London,  and  the  other 
of  $500  in  this  defendant,  American  Central  Insur<mce  Com- 
pany of  St.  Louis;  and  each  of  such  policies  permitted  con- 
current insurance  to  the  amount  of  $2,000.  She  also  held 
at  the  time  mentioned  four  policies  of  insurance  against  loss 
by  fire  on  the  brick  building,  which  she  had  procured  within 
the  year  immediately  preceding, —  one  for  $1,000  in  the 
Providence  &  Washington  Insurance  Company  of  Rhode 
Island,  another  for  $1,000  in  the  Hanover  Fire  Insurance 
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Company  of  New  York,  another  for  $1,000  in  the  Scottish 
Union  &  National  Insurance  Company  of  Edinburgh,  and 
another  for  $1,000  in  the  defendant,  American  Central  In- 
surance Company  of  St.  Louis;  and  each  of  such  four  pol- 
icies permitted  concurrent  insurance  to  the  amount  of  $5,000. 
On  January  11, 1898,  such  buildings,  and  each  of  them,  were 
burned  by  fire,  if  not  destroyed. 

The  several  policies,  particularly  the  two  issued  by  the 
defendant,  American  Central  Insurance  Company^  contained 
this  provision:  ^^In  the  event  of  disagreement  as  to  tho 
amount  of  loss  the  same  shall  be  ascertained  by  two  com- 
petent and  disinterested  appraisers,  the  insured  and  this 
company  each  selecting  one,  and  the  two  so  chosen  shall 
first  select  a  competent  and  disinterested  umpire.  The  ap- 
praisers together  shall  then  estimate  and  appraise  the  loss^ 
stating  separately  sound  value  and  dam^^ge,  and,  failing  to 
agree,  shall  submit  their  differences  to  the  umpire;  and  the 
award  in  writing  of  any  two  shall  be  prim^  facie  evidence 
of  the  amount  of  such  loss."  On  or  about  February  7, 1898^ 
the  defendant's  adjuster  served  notice  and  demand  in  writ- 
ing on  the  testatrix,  the  body  of  which  is  as  follows: 

^^  As  a  result  of  our  disagreement  as  to  the  loss  and  dam- 
age to  your  brick  and  frame  buildings,  and  which  was  caused 
by  the  fire  of  January  11, 1898,  I  hereby  demand  an  ap- 
praisal under  such  policies  for  such  companies  as  I  represent 
as  adjuster,  and  such  as  are  particularly  inserted  in  the  in- 
closed blanks.  I  inclose  you  herewith  blank  appraisal  agree- 
ments, with  duplicates,  for  both  buildings,  duly  signed  by 
myself  as  such  adjuster,  and  herewith  request  that  j^ou  sign 
and  insert  the  name  of  your  appraiser,  keeping  the  dupli- 
cates and  returning  the  originals  to  Mr.  E.  T.  Miller,  who 
delivers  this  letter  with  said  blanks  to  j'ou.  A  prompt  re- 
sponse will  facilitate  the  early  taking  up  of  the  adjustment. 
"  Very  truly  yours,  J.  C.  Kagsdale,  Adjuster." 

The  blank  appraisal  agreements  so  inclosed,  between  the 
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testatrix  and  the  defendant,  bore  the  same  date  and  were 
signed  on  behalf  of  the  defendant  and  three  others  of  such 
companies,  and  were  signed  by  the  plaintiff's  testatrix  and 
returned  to  the  defendant  March  5, 1898;  and  the  agreement 
as  to  the  brick  bailding  is  as  follows: 

*^  Agreement  for  Submission  to  Appraisers. 

"It  is  hereby  agreed  by  and  between  Mrs.  Mollie  Mont- 
gomery, party  of  the  first  part,  and  the  American  Central 
Insurance  Gompami  of  St.  Louis^  and  such  other  companies 
as  shall  sign  and  become  parties  to  this  agreement,  party  of 
the  second  part,  that  Kobert  Meyer  and  Thomas  E.  Pugh 
(and  whenever  either  party  demand  it  the  two  so  chosen 
shall  select  a  third  person  to  act  with  them  in  case  of  dis- 
agreement) shall  appraise  the  sound  value  of,  and  the  loss 
and  damage  by  fire  of  January  11, 1898,  to,  the  property 
hereinafter  named;  and  said  persons  so  selected  shall  form 
a  board  of  appraisers;  and  the  award  under  oath  of  any  two 
of  such  appraisers  shall  be  binding  aiid  conclusive  as  to  the 
sound  value  of,  and  loss  and  damage  to,  such  property,  and 
shall  form  a  part  of  the  preliminary  proofs  of  loss  required 
by  said  American  Central  Insurance  Company  of  St.  Zouisy 
Mo.^  under  its  policy  No.  693,130,  and  also  part  of  the  proof 
of  loss  required  by  the  policies  of  the  said  several  other 
companies. 

^'  The  property  upon  which  said  sound  value  and  loss  and 
damage  is  to  be  appraised  is,  to  wit:  $1,000  on  her  two-story 
brick,  metal-roof  building,  occupied  on  first  floor  for  store 
purposes,  and  on  second  floor  as  dwelling  by  assured,  situ- 
ated on  lot  (10)  of  block  (11),  Original  Plat,  city  of  Iron 
Mountain,  Mich.;  $5,000  total  concurrent  insurance,  includ- 
ing this,  permitted.  Attached  to  and  forming  part  of  the 
policy  No.  693,130,  Am^erican  Central  Ins.  Co.  McEnaney 
&  Miller,  Agents. 

"  It  is  understood  and  agreed  that  said  appraisers  shall  take 
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into  consideration  the  age,  condition,  and  location  of  said 
property,  and  all  other  matters  affecting  the  cash  valae 
thereof  at  the  time  of  said  fire;  and  that  they  may  adjoam 
their  meetings  from  time  to  time,  and  to  such  place  or  places 
as  they  may  agree  upon,  to  the  end  that  they  may  arrive  at 
a  just  and  impartial  award  herein.  Each  party  to  pay  its 
own  appraiser  and  one  half  of  the  expenses  of  such  third 
person.  It  is  understood  and  agreed  that  this  agreement 
for  an  appraisal,  and  the  appraisal  and  award  herein,  shall 
not  be  construed  under  any  circumstances  as  an  admission 
of  the  validity  of  the  said  policies  of  said  insurance  compa- 
nies on  the  property  named,  nor  of  the  liability  of  said  com- 
panies thereunder,  nor  as  a  waiver  of  any  of  the  conditions 
of  said  policies  of  said  companies. 

"  Dated  and  signed  at  Milwaukee  this  7th  day  of  February, 
1898. 

"[Signatures  of  American  Central  Insurance  Company 
and  the  three  other  companies,  by  J.  0.  Eagsdale,  adjuster, 
and  of  Mollie  Montgomery.]  " 

The  appraisers  so  agreed  upon  took  the  requisite  oath 
March  17,  1898.  On  the  same  day  the  two  appraisers  so 
appointed  by  an  instrument  in  writing  "selected  William 
H.  Sweet  as  umpire."  Thereupon  such  appraisers  and  um- 
pire made  their  award  in  writing  as  to  the  brick  building, 
as  follows: 

^^ Award  and  Hetum  of  Appraisers. 

"To  the  Amsrica/n  Central  Insurance  Company  of  St. 
Louis  and  the  several  other  companies  in  interest: 

"Having carefully  and  conscientiously  examined,estimated, 
and  appraised  the  sound  value  of,  and  the  loss  and  damage 
by  fire  of  the  11th  day  of  January,  1898,  to,  the  property  be- 
longing to  Mrs.  Mollie  Montgomery  agreeably  to  the  fore- 
going appointment  and  declaration,  we  hereby  report  that^ 
we  have,  according  to  the  best  of  our  knowledge,  skill,  and 
judgment,  estimated,  appraised,  and  determined  the  sound 
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value  to  be  $3,000,  and  the  whole  loss  and  damage  to  be 
$2,037.18,  more  particularly  itemized  in  the  schedule  attached 
hereto,  and  marked  ^A.' 

^^  Dated  and  signed  at  Iron  Mountain,  this  l9th  day  of 
March,  1898.  "Thomas  E.  Pugh,     [Seal] 

"Robert  Meter,        [Seal.] 
"W.  H.  Sweet,  [Seal.]" 

The  blank  appraisal  agreement  as'to  the  frame  building 
was  substantially  the  same  as  the  other,  and  agreed  upon 
the  same  appraisers.  Such  appraisers  took  the  requisite  oath 
March  17, 1898,  and  by  an  instrument  in  writing  "  selected 
William  H.  Sweet  as  umpire  "  on  the  same  day.  Thereupon 
such  appraisers  and  umpire  made  their  award  in  writing  as 
to  the  frame  building,  as  follows: 

^^ Award  and  Return  of  Appraisers. 

"To  the  American  Central  Insuram^ce  Company  of  St 
Louis  and  the  several  other  companies  in  interest: 

"Having  carefully  and  conscientiously  examined,estimated, 
and  appraised  the  sound  value  of,  and  the  loss  and  damage 
by  fire  of  the  11th  day  of  January,  1898,  to,  the  property 
belonging  to  Mrs.  MoUie  Montgomery  agreeably  to  the  fore- 
going appointment  and  declaration,  we  hereby  report  that 
we  have,  according  to  the  best  of  our  knowledge,  skill,  and 
judgment,  estimated,  appraised,  and  determined  the  sound 
value  to  be  $1,567.41,  and  the  whole  loss  and  damage  to  be^ 
$1,175.66,  more  particularly  itemized  in  the  schedule  attached 
hereto,  and  marked  *A.' 

"  Dated  and  signed  at  Iron  Mountain  this  19th  day  of 
March,  1898.  "  Thomas  E.  Pugh,     [Seal.] 

"Robert  Meyer,       [Seal.] 
"W.  H.  Sweet,  [Seal.]" 

The  plaintiff's  testatrix  refused  to  abide  by  such  awards, 
or  either  of  them,  and  in  July,  August,  and  September,  1898, 
an  action  to  recover  for  such  loss  and  damage  was  com- 
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raenced  by  Mollie  Montgomery  upon  each  of  such  policies 
against  the  company  issuing  the  same.  Such  company  in 
each  case  answered  the  complaint  therein,  and,  among  other 
things,  pleladed  such  award  as  conclusively  determining  the 
loss  and  damage  to  the  respective  buildings.  Such  six  ac- 
tions were  consolidated  pursuant  to  the  statutes  (sees.  2609a 
and  2792,  Stats.  1898). 

On  November  4,  1898,  the  American  Central  Insurance 
Company  of  St  Louis  and  the  Norther^  Assurance  Company 
of  London,  in  the  action  against  it  on  the  policy  issued  by 
it  on  the  frame  building,  each  served  notice  on  the  attor- 
neys for  the  plaintiff's  testatrix,  and  thereby  oflfered  to  allow 
judgment  to  be  taken  against  it  for  its  proportionate  share 
of  such  award,  to  wit,  "  for  $302.75,  with  costs." 

On  November  4,  1898,  the  America/n  Central  Insurance 
Company  of  SL  Louis  and  the  other  three  companies  having 
issued  policies  on  the  brick  building  each  served  notice  on 
the  attorneys  for  the  plaintiflf's  testatrix,  and  thereby  oflfered 
to  allow  judgment  to  be  taken  against  it  for  its  proportion- 
ate share  of  such  award,  to  wit,  "  for  $420,  with  costs." 

On  December  12,  1898,  such  consolidated  actions  were 
tried,  and  at  the  close  of  the  trial  the  jury  returned  answers 
to  questions  submitted  to  them  to  the  eflfect  (1)  that  the 
plaintiflf's  frame  building  was  damaged  by  fire  January  11, 
1898,  to  the  amount  of  $1,691.60;  and  (2)  that  the  plaintiflf's 
brick  building  was  damaged  by  fire  January  11, 1898,  to  the 
amount  of  $2,745.60. 

On  January  18, 1899,  Mollie  Montgomery  died  leaving  a 
will,  pursuant  to  which  the  plaintiflf  was  appointed  executor 
thereof,  and  thereupon  he  was  substituted  as  plaintiflf  in  this 
action. 

On  February  27, 1898,  the  court  ordered  judgment  to  be 
entered  in  favor  of  the  plaintiflf  for  the  several  amounts  for 
which  the  several  defendants  oflfered  to  allow  judgments  to 
be  taken  against  them,  respectively,  November  4, 1898,  but 
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not  including  the  costs  therein  offered,  and  also  less  all  costs 
of  the  respective  defendants  since  the  time  of  sach  offer. 
From  the  judgment  entered  against  the  defendant  the  Amer- 
icon  Central  Insurance  Company  of  St,  Louis  for  $722.75  in 
pursuance  of  such  order,  the  plaintiff  brings  this  appeal. 

This  case  was  before  us  and  fully  argued  upon  the  merits 
last  April,  but  was  not  decided  because  we  were  compelled 
to  dismiss  the  appeal.  106  Wis.  543.  It  has  now  been  re- 
argued upon  the  merits.  As  there  was  no  material  disputed 
question  of  fact  except  as  to  the  amount  of  damage  to  the 
respective  buildings  by  reason  of  the  fire,  the  trial  court,  in 
its  discretion,  submitted  that  question  to  the  jury,  with  di* 
rection  to  return  a  verdict  subject  to  the  opinion  of  the 
court.  Sec.  2857,  Stats.  1898.  The  important  question  of 
law  thus  reserved  was  whether  the  respective  awards  as  to 
the  amount  of  such  damage  were  "  binding  and  conclusive  " 
upon  the  parties,  or  merely  prima  facie  and  hence  open  for 
reinvestigation  and  determination  by  the  jury.  Such  ap- 
praisers found  and  determined  such  loss  and  damage  to  the 
frame  building  to  be  $1,175.56,  whereas  the  jury  found  the 
same  to  be  $1,691.60.  Such  appraisers  found  and  deter- 
mined such  loss  and  damage  to  the  brick  building  to  be 
$2,037.18,  whereas  the  jury  found  the  same  to  be  $2,745.60. 
It  is  conceded  that  if  the  award  as  to  the  amount  of  the 
damage  is  binding  and  conclusive  then  the  amount  of  dam- 
ages adjudged  is  correct;  but- that  if  it  is  not  binding  and 
conclusive  then  the  amount  should  be  readjusted  according 
to  the  verdict.  As  indicated,  the  clause  of  the  policy  quoted 
provided  for  the  selection  of  two  appraisers  and  an  umpire 
,to  make  an  award  of  such  loss  on  the  respective  buildings 
which  should  be  ^^ prima  facie  evidence  of  the  amount  of 
such  loss." 

1.  It  is  contended  that  the  defendant  represented  the 
appraisal  agreements  to  be  such  as  were  provided  for  in 
the  clause  of  the  policy  quoted,  and  that  both  parties  so 
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construed  and  acted  upon  them ;  and  hence  that  such  con- 
struction and  action  was  binding  upon  them.  But  there  is 
nothing  in  the  policy  to  prevent  the  parties  from  making 
the  appraisal  agreements  which  they  did  make;  that  is  to 
say,  agreements  that  the  award  under  oath  of  any  two  of 
such  appraisers  should  ''  be  binding  and  oondimve  as  to  the 
sound  value  of,  and  loss  and  damage  to,  such  property,  and 
shall  form  a  part  of  the  preliminary  proofs  of  loss  "  required 
by  the  policies.  We  find  no  evidence  of  any  such  represen- 
tation or  construction  as  contended  for  by  the  plaintiff.  The 
wri ti  ngs  speak  for  themselves.  The  correspondence  between 
the  parties  indicates  that  such  writings  were  understood  by 
both  parties.  There  is  no  evidence  tending  to  impeach 
either  of  the  awards,  or  the  agreement  upon  which  either 
award  is  based,  for  fraud  or  mistake.  In  the  absence  of 
fraud  or  mistake  MoUie  Montgomery  was  conclusively  pre- 
sumed to  know  the  contents  of  the  appraisal  agreements, 
and  must  be  deemed  to  have  entered  into  such  agreements 
understandingly.  FvUer  v.  Madison  M^U.  Ins,  Co.  36  Wis. 
603;  Ilerhat  v.  Lowe^  65  Wis.  321;  Oerman  Bank  v.  Muih^ 
96  Wis.  344. 

2.  It  is  contended  that  the  award  is  void  because  it  is  con- 
trary to  the  policy  of  the  law  of  Michigan  as  evinced  by  the 
standard  policy  of  that  state.  The  chapter  of  the  Michigan 
statute  cited  by  counsel  provided  for  the  appointment  of 
commissioners,  whose  duty  it  should  be  "  to  adopt  a  stand- 
ard form  of  fire  insurance  policy  for  use  "  in  that  state,  and 
indicated  therein  the  general  results  to  be  accomplished  by 
such  policy,  and  prohibited  insurance  companies  from  using 
any  other  form,  and  provided  that  ^'  every  policy  or  con- 
tract made  or  issued  contrary  to  the  provisions  of  this  act 
shall  be  void."  1  How.  Ann.  Stats,  ch.  137,  sees.  4344, 4345, 
4349.  A  somewhat  similar  enactment  in  this  state  was  held 
void  as  an  attempt  to  delegate  legislative  power.  Dowling 
V,  Lancashire  Ins,  Co,  92  Wis.  63.     We  find  nothing  in  the 
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act  nor  the  sapplement  to  the  act  in  relation  to  appraisal 
agreements.  3  How.  Ann.  Stats.  (Supp.),  ch.  137.  Besides, 
the  prohibition  in  the  act  relates  to  some  different  contract 
or  policy  of  insurance.  1  How.  Ann.  Stats,  ch.  137,  sec. 
4349.  It  has  no  reference  to  the  adjustment  of  losses  under 
a  policy  of  insurance.  It  is  very  obvious  that  whenever  a 
loss  occurs  by  fire  and  a  liability  for  the  loss  attaches  under 
the  policy,  the  entire  relation  be  ween  the  parties  is  changed 
from  that  of  insurer  and  insured  to  that  of  debtor  and  cred- 
itor. 2  Wood,  Ins.  §  361;  Dogge  v.  N.  W.  Nat,  Ins.  Co.  49 
Wis.  501;  Alkan  v.  N.  H,  Ina.  Co.  53  Wis.  136;  Seyh  v.  MiU- 
era'  Nat.  Ins.  Co.  74  Wis.  70;  HaU  v.  Norwalh  F.  Ins.  Co. 
57  Conn.  105.  It  is  enough  to  say  on  this  question  that  there 
is  nothing  in  the  policy  in  the  case  at  bar  to  preclude  the 
parties  from  settling  between  themselves  or  arbitrating  the 
amount  of  such  loss  or  damage.  In  the  case  last  cited  it  is 
said  in  the  opinion  of  the  court,  in  effect,  that  the  capacity 
of  the  parties  to  contract  after  the  loss  could  not  be  re< 
stricted  by  the  policy.  To  the  same  effect,  Eenier  v.  Dwell- 
ing House  Ins.  Co.  74  Wis.  89,  98. 

3.  Counsel  contend  that  Mollie  Montgomery,  being  a  mar- 
ried woman  at  the  time,  had,  under  the  laws  of  Michigan, 
no  power  or  capacity  to  make  the  appraisal  agreements 
mentioned.  Counsel  will  hardly  claim  that  she  did  not  have 
capacity  to  contract  for  the  insurance.  The  statutes  of  that 
state  expressly  authorized  married  women  to  acquire  and 
hold  property,  and  to  sell,  transfer,  mortgage,  convey,  de- 
vise, and  bequeath  the  same,  or  make  contracts  in  relation 
thereto,  '4n  the  same  manner  and  with  the  like  effect  as  if 
she  were  unmarried ; "  and  suits  may  be  brought  by  and 
against  her,  in  relation  to  her  property,  the  same  as  though 
she  were  unmarried.  2  How.  Ann.  Stats,  sees.  6295,  6297. 
The  moment  the  loss  occurred  by  reason  of  the  fire,  she  had 
a  claim  or  right  of  action  against  the  company,  which  con- 
stituted a  part  of  her  separate  estate;  and  under  the  statute 
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€ited  there  would  seem  to  be  no  doabt  bat  that  she  could 
make  the  appraisal  agreenients  as  steps  towards  the  settle- 
ment of  such  controversy.  Oillespie  v.  Beeoher^  94  Mich. 
374;  Feather  v.  FeaUier's  Estate,  116  Mich.  384,  386. 

4.  It  is  conceded  that  the  award  in  question  is  not  a  stat- 
utory award,  as  prescribed  in  that  state.  2  How.  Ann.  Stats. 
<)h.  292,  sees.  8474-8496.  But  it  seems  to  be  settled  in  Mich- 
igan, as  well  as  in  this  and  other  states,  that  such  statutory 
provisions  did  not  preclude  parties  from  entering  into  a  bind- 
ing agreement  for  submitting  their  controversies  to  arbitra- 
tion as  at  common  law,  or  from  enforcing  the  award  of  such 
<}ommon-law  arbitrators  by  an  action  at  law.  Clement  v. 
Comatoch,  2  Mich.  359,  361 ;  Bush  v.  Davis,  34  Mich.  190, 
196,  198;  Galloway  V.  Gibson,  51  Mich.  135;  Cody  v.  Walker, 
62  Mich.  157.  In  this  last  case  it  was  said  by  Campbell,  C.  J., 
that  '^a  parol  submission  to  arbitration  is  good  at  common 
law,  and  is  not  forbidden  by  any  statute."  Page  169.  This 
-court  held  otherwise  at  an  early  day.  Allen  v.  Chase,  3  Wis. 
249.  But  that  case  was  expressly  overruled  soon  after. 
Darling  v.  Darling,  16  Wis.  644.  In  this  last  case  it  was  ex- 
pressly held  that  an  award  not  attested  as  required  by  the 
istatute,  but  otherwise  unobjectionable,  was  good  as  a  com- 
mon-law award,  and  might  be  enforced  by  action,  citing  nu- 
merous adjudications  in  New  York,  from  which  our  statute 
was  borrowed,  in  support  of  the  proposition. 

In  the  case  aUbar  the  policy  itself  provided  that,  in  the 
-event  of  any  disagreement  as  to  the  amount  of  the  loss,  the 
same  should  be  ascertained  by  appraisers  to  be  selected  as 
prescribed;  and  that  the  award  in  writing  of  any  two  of 
them  should  ^^  he  jprima  facie  evidence  of  the  amount  of 
such  loss."  As  indicated  in  the  statement  of  facts,  after 
the  fire  the  parties  by  agreement  in  writing  modified  such 
agreement  in  the  policy  so  that  "the  award  under  oath 
of  any  two  of  such  appraisers"  should  "be  binding  and 
<3onclusive  as  to  the  sound  value  of,  and  loss  and  damage 
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to,  such  property,'*  and  should  "  form  a  part  of  the  prelim- 
inary proofs  of  loss  required"  by  the  company.  It  is  con- 
tended that  such  binding  and  conclusive  determination  is 
contrary  to  public  policy.  But,  in  the  language  of  Chief 
Justice  Campbell  in  one  of  the  cases  cited:  '^AU  that  the 
parties  desired  on  the  merits  has  been  accomplished.  To 
hold  that  they  should  now  be  compelled  to  litigate  over 
again  before  the  courts  what  they  desired  to  avoid  litigat- 
ing, would  be  to  trifle  with  the  substantial  interests  of  par- 
ties, and  to  discourage  amicable  settlements,  which  the  law 
ought  to  favor."  Galloway  v.  Gibson^  51  Mich.  135.  To 
encourage  such  methods  of  settlement,  courts  have  liber- 
ally construed  such  awards  with  a  view  to  give  them  effect 
and  to  accomplish  the  ends  of  justice  and  the  intentions  of 
parties.  Bttsh  v.  Davis^  34  Mich.  190;  Bancroft  v.  Grover^ 
23  Wis.  463;  Call  v.  BaUard,  65  Wis.  187,  190;  Wood  v. 
Trdevm,  74  Wis.  577,  580. 

Counsel  contend  that  such  agreement  to  make  the  award 
binding  and  conclusive  was  without  consideration  and  there- 
fore void.  But  this  court  has  frequently  decided  that  a 
written .  agreement  may  subsequently  be  modified  by  the 
parties,  even  by  an  oral  agreement;  and  that  such  modifica- 
tion need  not  rest  upon  any  new  consideration.  Brown  v. 
Everhard,  52  Wis.  205;  Eelhi  v.  Bliss,  54  Wis.  191;  Bing-^ 
ham  V.  Ins.  Co.  of  N.  A.  74  Wis.  503;  Lynch  v.  Eeiiry,  75 
Wis.  634;  Eingman  d&  Co.  v.  Watson,  97  Wis.  608.  This  is 
a  mere  reiteration  of  the  rule  stated  long  ago  by  Lord  Den- 
man,  C.  J.,  when  he  said:  "The  same  consideration  which 
existed  for  the  old  agreement  is  imported  into  the  new  agree- 
ment which  is  substituted  for  it."  Stead  v.  Dawher,  10 
Adol.  &  E.  57,  66.  This  court  has  expressly  held  that  the 
•decision  of  arbitrators  or  appraisers  chosen  pursuant  to  an 
insurance  policy  to  determine  the  amount  of  a  loss  is  final 
and  conclusive  when  so  provided  in  the  contract  of  insur- 
ance.   Chandos  v.  Am.  F.  Ins.  Co.  84  Wis.  184.    A  case  more 
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similar  to  the  case  at  bar  has  recently  been  decided  in  New 
Jersey,  wherein  it  was  held  that,  "  When  an  appraisement 
of  damages  is  offered  to  prove  the  loss  by  fire  in  an  action 
on  a  policy  of  insurance,  and  is  objected  to  on  the  ground 
that  it  was  not  made  as  required  by  the  policy,  the  objec- 
tion is  rightly  overruled  if  it  appear  that  by  an  agreement 
made  after  the  fire  the  parties  superseded  the  appraisement 
clause  of  the  policy."  Broadway  Ins.  Co.  v.  Doying^  65 
N.  J.  Law,  569. 

Counsel  further  contend  that  such  appraisal  agreement 
ousted  the  courts  of  jurisdiction  and  was  therefore  void  as 
against  public  policy,  within  the  principles  stated  by  Mr. 
Justice  Marshall  in  the  recent  case  of  Fox  v.  Masons^  F. 
A.  Aaso.  96  Wis.  394,  395.  But  it  is  tb^re  expressly  stated 
in  the  opinion  that  '^  agreements  to  arbitrate  special  mat* 
ters,  such  as,  under  an  insurance  policy,  the  amount  of  the 
loss,  something  that  does  not  go  to  the  whole  groundwork 
of  the  controversy,  have  been  universally  sustained."  Numer- 
ous authorities  are  there  cited  in  support  of  that  proposi- 
tion, which  need  not  be  here  repeated.  See,  also,  HajniUon 
V.  Liverpool^  Z.  cfe  G.  Ins.  Co.  136  U.  S.  242. 

We  must  hold  that  the  awards  were  binding  and  con- 
clusive. 

5.  Counsel  for  the  plaintiff  contend  that,  even  if  the  awards 
were  conclusive,  yet  the  judgment  is  erroneous  because  it 
refused  to  allow  costs  to  the  plaintiff  incurred  up  to  the 
date  of  the  tender  of  judgment  by  the  defendant.  In  sup- 
port of  such  contention  counsel  rely  upon  the  wording  of 
the  statutes,  which  declare,  in  effect,  that  ^^  costs  shall  be 
allowed  of  course  to  the  plaintiff  in  an  action  in  the  circuit 
court  ...  on  contract  when  the  pl^latiff  shall  recover 
one  hundred  dollars  or  more"  (subd.  6,  sec.  2918,  Stats.  1898); 
but  that  '^  costs  shall  be  allowed  of  course  to  the  defendant " 
in  the  class  of  actions  mentioned  in  that  section,  '*  unless  the 
plaintiff  be  entitled  to  costs  therein  "  (sec.  2920).    Since  this 
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action  is  upon  contract  and  the  plaintiff  did  recover  more 
than  $100,  it  is  obvioos  that  the  plaintiff  is  entitled  to  full 
costs  unless  the  right  to  such  full  costs  is  taken  away  by 
some  other  statute.  The  defendant  contends  that,  as  the 
plaintiff  failed  to  accept  the  defendant's  offer,  made  Novem- 
ber 4, 1898,  to  allow  judgment  to  be  taken  against  it  for  its 
proportionate  share  of  the  award,  such  offer  must  be  '^  deemed 
to  be  withdrawn ; "  and  that,  since  the  plaintiff  failed  to  re- 
cover a  more  favorable  judgment  than  thus  offered,  he  is 
precluded  from  recovering  any  costs  by  sec.  2789,  Stats.  1898. 
The  last  clause  of  that  section  is  that,  ^^if  the  plaintiff  fail 
to  obtain  a  more  favorable  judgment  he  cannot  recover  costs, 
but  must  pay  defendant's  costs  from  tiie  time  of  the  offer P 
It  will  be  observed  that,  while  this  statute  required  the 
plaintiff  to  pay  the  defendant's  costs  from  the  time  of  the 
offer,  yet  it  is  silent  as  to  the  costs  which  had  accrued  up  to 
the  time  of  making  the  offer.  It  is  contended  that  that  sec- 
tion did  not  take  away  the  plaintiff's  right  to  costs  thus  given 
by  sec.  2918,  except  as  to  such  costs  as  accrued  subsequent 
to  the  time  of  making  the  offer.  But  the  defendant  con- 
tends, and  the  trial  court  held,  that  it  did  take  away  such 
right;  and  it  is  claimed  that  this  court  has  so  decided.  Col- 
Una  V.  Lotorr/j  78  Wis.  329.  That  action  was  for  the  unlaw- 
ful and  wrongful  conversion  of  a  stock  certificate,  which, 
pending  the  action,  was  surrendered  and  JSled  in  court  for 
the  use  and  benefit  of  the  plaintiff;  and  the  defendant  of- 
fered to  allow  the  plaintiff  to  take  judgment  for  nominal 
damages,  with  costs  and  disbursements,  which  the  plaintiff 
declined  to  accept.  At  the  close  of  the  trial  the  plaintiff 
obtained  a  verdict  for  six  cents  damages  by  direction  of  the 
court  It  is  said  in  the  opinion  of  the  court  in  that  case 
that:  ^To  entitle  the  plaintiff  to  costs  in  such  an  action,  it 
was  necessary  for  him  to  recover  at  least  fifty  dollars  dam- 
ages. Subd.  6,  sec.  2918,  R  8.  Since  the  plaintiff  was  not 
entitled  to  costs,  it  follows  that  the  defendant  was.  Sec. 
Vol.  108—11 


162  SUPREME  COURT  OF  WISCONSIN.         [108 

Montgomery  v&  American  Central  In&  Ca 

'  • 

2920,  R  S."  Collins  v.  Lowry,  78  Wis.  333.  It  is  true  it 
was  further  said  in  that  case,  in  effect,  that  the  plaintiff 
therein  was  also  precluded  from  recovering  any  costs  after 
the  offer  by  reason  of  the  provisions  of  sec.  2789,  R.  S.  1878. 
But,  as  indicated,  that  was  with  reference  to  a  case  where 
the  plaintiff  was  not  entitled  to  any  costs,  even  in  the  ab- 
sence of  such  offer  of  judgment  and  the  section  last  cited. 
Pa/rroshi  v.  Goldberg^  80  Wis.  343.  In  a  later  case,  where 
the  defendant  offered  judgment,  with  costs,  which  the  plaint- 
iffs declined  to  accept  and  then  failed  to  recover  a  more 
favorable  judgment,  this  court  said:  "We  perceive  no  legal 
objection  to  allowing  plaintiffs  their  costs  in  the  circuit 
court  accruing  before  such  offer."  Chicago  <&  Jf.  W,  B,  Co, 
V.  Oroh,  85  Wis.  648. 

Counsel  for  the  defendant  and  the  trial  court  call  atten- 
tion to  the  difference  between  the  provisions  of  sec.  2789, 
Stats.  1898,  above  quoted,  and  the  corresponding  section  of 
the  New  York  Code,  as  indicated  in  Lynh  v.  Weaver^  128 
N.  T.  171, 175,  which  reads:  "If  the  plaintiff  faila  to  ob- 
tain a  more  favorable  judgment,  he  cannot  recover  costs 
from  the  time  of  the  offer^  but  must  pay  costs  from  that 
time."  But  the  clause  of  sec.  2789  above  quoted  was  copied 
literally  from  sec.  385  of  the  old  Code  of  New  York.  Wait's 
Ann.  Code,  732;  Voorhies'  Code,  pp.  597,  698.  Under  that 
section  as  it  then  stood,  it  was  held  in  New  York  as  early 
as  1850  that  "a  defendant  against  whom  a  judgment  is  ob- 
tained for  a  less  amount  than  he  offered,  in  writing,  to  allow 
judgment  to  be  taken  against  him  under  sec.  385,  is  entitled 
to  costs  against  the  plaintiff  from  the  time  of  the  offer." 
MoLees  v.  Avery,  4  How.  Pr.  441.  In  that  case  Mr.  Justice 
WiLiJLRD,  in  behalf  of  the  court,  said,  "  The  plaintiff  was 
entitled  to  costs  up  to  the  time  when  the  offer  was  made." 
To  the  same  effect  is  Keese  v.  Wyman^  8  How.  Pr.  88.  The 
language  of  sec.  2789  quoted  above  is  found  in  the  Code  of 
Civil  Procedure  of  California  (sec.  997),  and  is  there  "con- 
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strued  as  applying  only  to  costs  accruing  after  the  time  of 
the  offer,"  and  it  is  held  that "  the  plaintiff  may  recover  costs 
accroing  in  his  favor  before  an  offer  of  judgment  by  the  de- 
fendant, though  he  may  recover  a  less  favorable  judgment 
than  was  offered."  Douthitt  v.  Finohj  84  Cal.  214.  See,  also, 
15  Ency.  of  PL  &  Pr.  60.  We  must  hold  that  it  was  error 
to  refuse  costs  to  the  plaintiff  up  to  the  time  of  the  offer  of 
judgment. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed in  all  things  except  in  so  far  as  it  refused  costs  to  the 
plaintiff  up  to  the  time  of  the  offer  of  judgment,  and  to  that 
extent  it  is  reversed,  and  the  cause  is  remanded  with  direc- 
tion to  allow  such  costs  to  the  plaintiff  and  to  modify  the 
judgment  accordingly.  No  costs  are  allowed  to  either  party 
in  this  court,  except  that  the  defendant  must  pay  the  clerk's 
fees. 


Thx  Statb  xz  bbl.  W.  G.  Tatlob  Oompaht  tb.  Eluott, 
Circuit  Judge. 

October  SO — November  16, 1900, 

Mandamus:  Vacation  of  order:  Change  of  venue. 

Mandamus  to  compel  a  circuit  judge  to  vacate  an  order  changing  the 
Tenne  of  an  action  is  denied,  complete  and  direct  relief  being  ob- 
tainable,  if  relator  is  entitled  to  ii  upon  oertiorari. 

MonoN  for  an  alternative  writ  of  mcmdamvue.    Denied. 
jK  H.  Bemvnfftony  for  the  relator. 

DoDGB,  J.  Application  for  alternative  writ  of  mundamua 
commanding  the  circuit  judge  of  Milwaukee  county  to  set 
aside  and  vacate  an  order  entered  by  that  court  changing 
the  venue  of  a  certain  action.  The  relief  sought  is  prop- 
•erly  obtainable,  if  at  all,  on  certiorari.    Existence  of  an 
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order  made  contrary  to  law  is  the  only  claimed  infringe- 
ment of  relator's  rights,  and  the  only  relief  he  seeks  is  the 
extinguishment  of  that  order.  The  judgment  upon  certdo- 
rari  is  either  affirmance  or  reversal  of  such  order;  and  the 
latter,  if  relator  is  entitled  to  it,  is  complete  and  direct  re- 
lief. Counsel  has  apparently  been  misled  as  to  his  remedy 
by  the  fact  that  a  command  to  vacate  certain  orders  waa 
included  in  the  mandamus  issued  in  State  ex  rel.  Fourth  Nat^ 
Bank  v.  Johnson^  105  Wis.  164.  But  in  that  proceeding  the 
principal  relief  sought  and  granted  was  a  mandate  to  enter 
certain  specified  orders,  and  the  vacation  of  others  was 
merely  ancillary  and  to  enable  the  commanded  order  to  take* 
effect.  For  these  reasons  the  motion  for  an  alternative  writ 
of  tnandamue  is  denied. 
By  the  Court. —  So  ordered. 


EowABDB,  Appellant)  vs.  H.  B.  Wattb  Lumbbb  OoicPAirr^ 
imp.,  Respondent. 

October  30—Noveniber  16, 1900. 

Lien  on  logs:  Hire  of  horaea. 

Although  horses  were  rented  for  the  express  purpose  of  being  used  in 
work  of  a  lienable  nature  upon  logs,  the  owner  is  not  entitled  to  a 
lien  for  their  hire,  under  sea  8320,  Stata  189S,  unless  the^  were 
used  and  worked  by  him  or  by  some  person  as  his  agent  or  servant 

.    Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Paeish,  Circuit  Judge.     Affirmed. 

Plaintiff  furnished  six  teams  of  horses  to  defendant  Mel* 
len  Lumber  Company  under  a  written  contract  reciting  that 
the  party  of  the  first  part  is  the  owner  of  six  teams  of 
horses;  that  the  party  of  the  second  part  was  about  to  haul 
a  large  quantity  of  logs,  in  which  it  will  require  the  use  of 
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teams;  therefore  party  of  the  second  part  agrees  to  paj 
party  of  the  first  part  for  the  use  of  his  teams  the  sum  of 
$30  a  month  for  each  team,  '^as  payment  for  the  services  of 
said  teams  of  horses  in  hauling  and  delivering  said  logs 
known  as  the  Shaw  Tannery  Company  logs."  The  contract 
also  fixed  a  price  and  gave  an  option  of  purchase  of  said 
horses  to  said  party  of  the  second  part,  under  which  all 
sums  earned  by  said  teams  under  the  contract  would  be  ap- 
plied upon  the  purchase  price.  The  Mellen  Lumber  Com- 
pany  took  the  horses  to  their  base  of  operations  on  February 
28thy  and  returned  them  to  plaintiff  July  8, 1898,  during 
which  period,  except  for  some  idle  time,  the  horses  were 
worked  in  hauling  the  logs  described,  and  the  amount  due 
for  the  time  they  were  so  retained  under  the  contract  was 
$780.  The  actual  days  on  which  the  horses  were  worked 
during  said  period,  deducting  for  Sundays  and  disabilities, 
amounted  to  $369.37.  Personal  claim  was  made  against 
the  Mellen  Lumber  Company,  and  a  lien  was  demanded 
upon  lumber  produced  from  said  logs  and  purchased  by  the 
defendant  Waits  Lumber  Company  in  good  faith  and  with- 
out notice,  prior  to  the  attachment.  Personal  judgment 
was  rendered  against  the  defendant  Mellen  Lumber  Com- 
pany, but  the  claim  for  lien  was  dismissed.  Plaintiff  ap- 
pealed from  the  latter  portion. 

Ben  S.  Smithy  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  0.  -ZT.  Riajord^  of 
counsel  {Tomkins  <&  Merrilly  attorneys),  and  oral  argument 
by  Geo.  F.  Merrill. 

Dodge,  J.  The  liberal  construction  properly  accorded  to 
the  log  lien  statutes  was  given  full  effect  in  Hogan  v,  Cuah- 
ing^  49  Wis.  169,  where  it  was  held  that  the  labor  in  cutting 
or  hauling  logs  might  be  done  not  only  by  the  lien  claimant 
but  by  his  servants  or  agents,  and  that  the  lien  might  extend 
to  the  value  not  only  of  the  personal  labor  of  the  claimant 
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and  his  servants  but  so  as  to  include  the  value  of  that  labor 
as  enhanced  by  the  use  of  his  teams.  Further  extension  of 
construction  was  denied  when  an  attempt  was  made  to  en- 
force lien  for  labor  of  the  claimant's  ox  not  used  by  himself 
or  his  agent  or  servant,  but  hired  to  another  {ZoAman  v. 
J^etei'soTiy  87  Wis.  227),  and  when  lien  was  claimed  for  the 
yalue  of  the  use  of  claimant's  machinery  when  not  operated 
by  himself  or  his  agents,  but  hired  to  another  {MoAtdiffe  v. 
Jargenson^  107  Wis.  132). 

The  present  case  obviously  falls  within  the  reasoning  of 
the  latter  decisions.  The  statute  (Stats.  1898,  sec.  8329),  ac- 
cording to  its  strict  terms,  would  justify  a  lien  only  for  labor 
or  services  done  or  performed  by  the  claimant  himself.  Cer- 
tainly, due  liberality  of  construction  has  been  accorded  in 
holding  that  it  may  include  labor  or  services  done  by  another, 
and  such  construction  can  only  be  sustained  by  application 
of  the  maxim  QuifadtperaZiumfadtper  ae.  This  maxim, 
however,  is  limited  to  acts  done  through  KXLOih&t  person^  and 
cannot  justify  the  idea  that  one  can  confer  agency  upon  ani- 
mals or  machinery  so  that  work  effected  by  them  shall  be 
deemed  to  be  labor  or  services  done  by  him,  where  such  ani- 
mals or  apparatus  are  not  used  and  operated  by  the  claimant 
or  by  some  person  as  his  agent  or  servant.  The  circuit  court 
rightly  held  that  the  plaintiff  was  entitled  to  no  lion  for  the 
hire  of  his  horses  when  rented  to  another,  although  rented 
for  the  expressed  purpose  of  enabling  that  other  to  perform 
work  of  a  lienable  character. 

By  the  Court. —  Judgment  afibmed. 
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Embbson  and  another,  Bespondents,  vs.  Sohwimdt  and  an-  

other,  Appellants.  8ii4      125 

slU       126 
October  SO — November  16, 1900, 

Land  eonhract:  Sale  by  receiver  of  vendor:  Foreclosure  by  assignee:  Courir 
ierdaim  against  receiver:  Conveyance  by  assignee:  Title:  Defect  of 
parties:  Demurrer, 

L  The  reoeiver  of  a  corporation,  under  an  order  of  the  court,  sold  a 
land  contract  and  notes  given  for  the  deferred  payments  thereon, 
no  condition  accompanying  the  sala  Subsequently  assignees  of 
the  purchaser  at  such  sale  commenced  an  action  to  foreclose  the 
land  contract,  but  did  not  make  the  corporation  or  the  receiver  a 
party.  Held,  that  the  purchaser  at  the  receiver's  sale  took  title 
to  the  contract  and  notes  free  from  claims  and  debts  arising  out  of 
the  receivership,  and  that  the  defendant  could  not  maintain  a  coun- 
terclaim for  damages  for  breach,  by  the  receiver,  of  a  contract  for 
a  general  retainer,  or  for  legal  services  performed  for  the  receiver. 

2l  a  court  of  equity  should  not  compel  the  vendee  in  a  land  contract 
to  accept,  as  a  fulfilment  of  the  contract,  a  conveyance  from  the 
vendor's  assignee  of  the  contract  while  the  legal  title  remains  in 
the  vendor,  who  is  not  made  a  party  to  the  action,— even  though 
the  objection  that  there  is  a  defect  of  parties  is  not  properly  taken. 

a  The  rule  that  a  vendee  who  has  gone  into  possession  under  a  land 
contract  cannot  retain  possession  and  refuse  to  pay  the  purchase 
money  on  the  ground  that  the  vendor's  title  is  defective^  does  not 
apply  to  the  objection  that  a  conveyance  from  the  vendor's  as- 
signee of  the  contract  does  not  convey  the  legal  titl& 

4.  A  demurrer  on  the  ground  that  there  is  a  defect  of  parties,  which 
fails  to  state  whether  the  defect  consists  in  the  omission  of  a  plaint- 
iff or  a  defendant  or  to  name  the  i)er8on  who  should  be  made  a  party, 
is  insufficient  under  seoa  2649,  2651,  Stat&  1898;  to  raise  that  ques- 
tion. 

Appeal  from  a  judgment  of  the  circuit  court  for  Price 
county:  A.  J.  VmjE,  Judge.    Reversed. 

H.  G.  Peters^  for  the  appellants. 

For  the  respondents  there  was  a  brief  by  George  H,  Single 
ton  and  Jamee  O^Learyy  and  oral  argument  by  Mr,  O^Leary, 


168         JSUPEEME  COURT  OF  WISCONSIN.         [108 

Emerson  and  another  y&  Schwindt  and  another. 

Cassoday,  0.  J.  This  is  an  action  to  foreclose  a  land  con- 
tract, commenced  September  17,  1897.  It  is  alleged  in  the 
complaint,  in  effect,  that  some  time  prior  to  August  22, 1894, 
the  Jump  Eivep  Lumber  Company,  a  corporation  organized 
under  the  laws  of  this  state,  being  the  owner  of  the  lot  of 
land  described  and  in  possession  thereof,  entered  into  a  parol 
agreement  with  the  defendant  O,  E.  Schwindt  to  sell  and 
convey  the  same  to  him,  and  he  at  the  same  time  agreed  to 
purchase  the  lot,  and  in  pursuance  of  such  agreement  was 
let  into  the  possession  thereof;  that  upon  the  day  and  year 
named  one  W.  J.  Hartzell  was  duly  appointed  receiver  of 
all  and  singular  the  property  of  that  corporation  in  an  action 
in  the  United  States  court  against  it,  wherein  one  George 
W.  Van  Dusen  was  plaintiff;  that  Hartzell  thereupon  quali- 
fied as  such  receiver;  that  thereupon,  by  an  order  of  the 
United  States  court,  Hartzell,  as  such  receiver,  was  duly 
granted  leave  and  was  authorized  to  make  contracts  in  set- 
tlement of  claims,  and  to  institute  and  prosecute  all  such 
suits,  actions,  and  proceedings  as  might  be  necessary  in  the 
execution  of  his  trust;  that  November  27,  1894,  Hartzell,  as 
such  receiver  and  in  the  name  of  the  corporation,  in  pursu- 
ance of  such  parol  contract,  entered  into  a  written  agree- 
ment with  the  defendants,  whereby  he  agreed  to  sell  and 
convey  the  lot  to  the  defendants  for  $000  and  interest  at 
eight  per  cent.,  one  third  payable  April  17,  1895,  1896,  and 
1897,  respectively,  and  each  secured  by  the  promissory  note 
of  the  defendants,  and  defendants  agreed  to  pay  all  taxes 
thereon  subsequently  to  January  1,  1894;  that  Hartzell 
therein  agreed  in  behalf  of  the  corporation  and  its  succes- 
sors that,  upon  such  payments  being  made,  it  would  cause 
to  be  executed  and  delivered  to  the  defendants  ^*  a  good  and 
sufficient  deed  in  fee  simple  of  the  premises  above  described, 
free  and  clear  of  all  legal  liens  and  incumbrances,  except" 
the  taxes  mentioned;  that  March  10,  1896,  Hartzell,  as  re- 
ceiver, was  ordered  by  the  United  States  court  to  "  sell  all 
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debts,  claims,  and  demands  held  by  him  for  "  the  corpora- 
tion ^'  against  any  and  all  persons,  as  well  as  all  other  prop- 
erty of  the  corporation,  "then  in  his  hands,  at  public  auc- 
tion," April  21,  1896,  at  the  place  therein  named;  that  at 
the  time  and  place  so  named  the  written  land  contract,  to- 
gether with  the  three  notes  of  the  defendants  mentioned, 
then  in  HartzelPs  possession  as  such  receiver,  were  by  him 
duly  sold  pursuant  to  such  order,  and  bid  in  and  purchased 
at  such  sale  by  one  E.  T.  Kollins;  that  such  sale  was  con- 
firmed May  11, 1896;  that  June  5, 1896,  Hartzell,  as  receiver, 
indorsed  the  three  notes  without  recourse,  and  delivered 
them  and  an  assignment  of  the  land  contract  to  EoUins, 
which  assignment  was  duly  recorded;  that  June  2,  1897, 
BoUins,  for  value,  sold  and  assigned  the  three  notes  and  the 
land  contract  to  the  plaintiffs,  which  assignment  was  duly 
recorded;  that  Kollins  and  wife  at  the  same  time  executed 
a  "special  warranty  deed  of  the  premises"  to  the  plaintiffs 
duly  acknowledged  so  as  to  entitle  the  same  to  be  recorded ; 
that  the  plaintiffs  are  the  owners  of  the  premises  and  all  the 
right,  title,  and  interest  of  the  corporation  in  the  notes  and 
land  contract;  that  the  defendants  failed  to  pay  anything 
on  any  of  the  notes,  or  any  taxes;  that  the  corporation,  dur- 
ing its  existence,  was  willing  to  perform  the  land  contract; 
that  Rollins,  during  his  ownership,  was  willing  to  so  per- 
form ;  that  the  plaintiffs  were  willing  to  perform  and  convey 
the  lot  to  the  defendants  on  being  paid;  that  the  defendants 
refused  to  perform  the  contract,  but  retained  possession  and 
refused  to  give  it  up.  A  strict  foreclosure  of  the  land  con- 
tract is  demanded. 

The  defendants  demurred  to  the  complaint  on  the  grounds 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  there  was  a  defect  of  parties.  That  demur- 
rer was  overruled  February  15,  1898.  The  defendants,  by 
way  of  answer,  alleged,  in  effect,  that  there  were  to  be  in- 
dorsed as  payments  on  the  land  contract  one  item  of  $40, 
and  another  of  $50,  by  reason  of  certain  dealings  of  the  de- 
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fendant  as  an  attorney  at  law  and  the  corporation  and  its 
receiver  as  therein  stated.  The  answer  also  set  up  a  counter- 
claim for  $3,500  damages  for  the  receiver's  breach  of  contract 
for  a  general  retainer  and  agreement  to  give  him  all  his  legal 
business  as  receiver,  and  also  a  second  counterclaim  for  $610 
for  legal  services  performed  for  the  receiver  at  his  special 
instance  and  request. 

The  plaintiffs,  by  way  of  reply,  admitted  one  payment  of 
$54.98  by  way  of  account  August  23, 1894,  and  another  of 
$49.44  by  way  of  account  May  1,  1895,  and  also  the  pay- 
ment of  interest  to  May  1, 1895;  and  further  alleged  that 
May  1,  1895,  Ilartzell,  as  receiver,  and  the  defendant  had  a 
full  and  complete  settlement,  and  that  Hartzell  paid  the  de- 
fendant in  full  for  all  claims  for  all  services,  and  on  that  day 
took  his  receipt  for  such  payment  of  all  demands  for  services 
to  that  date ;  and  further  denied  each  and  every  allegation  of 
such  answer  not  therein  admitted,  controverted,  or  explained. 

At  the  close  of  the  trial  the  court  found,  in  effect,  that  all 
allegations  of  the  complaint  and  the  reply  were  trne;  that 
the  answer  did  not  state  facts  sufficient  to  constitute  a  coun- 
terclaim; that  there  was  due  to  the  plaintiffs  on  the  notes 
and  land  contract  $650.96  for  principal  and  interest;  that 
September  18, 1897,  the  plaintiffs  paid,  to  redeem  the  land 
from  taxes  for  the  years  1894, 1895,  and  1896,  $63.44,—  mak- 
ing in  all  $714.40;  and  as  conclusions  of  law  that  the  plaint- 
iffs were  entitled  to  a  judgment  for  strict  foreclosure  as 
prayed.  Judgment  was  thereupon  entered  accordingly,  and, 
among  other  things,  to  the  effect  that  if  the  defendants  failed 
within  six  months  from  December  5, 1898,  to  "accept  a  good 
and  sufficient  deed  in  fee  simple  of  the  premises  from  ike 
plaintiffs^  and  pay  the  sum  of  $714.40,  with  interest"  thereon 
from  December  5, 1898,  with  $91.98  costs,  "then  the  defend- 
ants and  all  persons  claiming  under  them  by  virtue  of  the 
contract  .  .  .  be  adjudged  to  have  abandoned  and  given 
up  all  right,  title,  and  interest  in  and  to  the  land  and  prem- 
ises described." 
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From  that  judgment  the  defendants  appeal. 

The  two  payments  alleged  In  the  answer  to  have  been 
made  seem  to  be  more  than  admitted  in  the  reply.  Neither 
of  the  counterclaims  alleged  in  the  answer  seems  to  have 
any  merit.  '  Neither  the  Jump  Kiver  Lumber  Company  nor 
Hartzell  as  receiver  or  otherwise  is  made  a  party  to  this  ac- 
tion. A  counterclaim  "  must  be  one  existing  in  favor  of  the 
defendant  and  against  a  plaintiff  between  whom  a  several 
judgment  might  be  had  in  the  action."  Stats.  1898,  sec.  2656. 
The  plaintiffs  obtained  title  to  the  notes  and  land  contract 
through  a  sale  made  by  the  receiver  under  an  order  of  the 
court.  No  conditions  appear  to  have  accompanied  that  sale. 
It  does  not  appear  that  Hartzell  was  authorized,  as  such  re- 
ceiver, to  employ  the  defendant  as  alleged ;  but,  even  if  he 
was  so  authorized,  yet  he  would  only  be  entitled  to  pay  from 
assets  held  by  the  receiver  when  allowed  by  the  federal  court. 
High,  Keceivers,  §§  797-799;  ^0  Am..&  Eng.  Ency.  of  Law, 
189.  Upon  the  facts  alleged  in  the  complamt,  Bollins,  as 
purchaser  of  the  notes  and  land  contract  at  the  receiver's 
sale,  took  the  title  thereof  free  from  claims  and  debts  aris- 
ing out  of  the  receivership.  20  Am.  &  Eng.  Ency.  of  Law^ 
152,  153.  Manifestly,  the  defendant  has  no  counterclaim 
against  these  plaintiffs  for  such  legal  services;  much  less  for 
such  breach  of  contract  for  retainer. 

The  more  important  question  is  whether  the  record  shows 
that  the  plaintiffs  are  entitled  to  the  relief  here  adjudged. 
The  plaintiffs  trace  their  title  to  the  notes  and  land  contract 
from  the  Jump  River  Lumber  Company  through  the  receiv- 
er's sale  and  from  the  purchaser  at  that  sale  to  themselves. 
The  complaint  further  alleges  that  the  plaintiffs  are  the 
owners  of  all  the  right,  title,  and  interest  which  the  Jump 
River  Lumber  Company  had  in  the  notes  and  the  land  con- 
tract; and  that  they  are  now  the  owners  of  the  premises, 
subject  to  the  claim  of  the  defendants  under  and  by  virtue 
of  that  contract.  Such  allegations,  when  construed  to- 
gether, are  simply  to  the  effect  that  the  plaintiffs  are  merely 
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the  equitable  owners  of  such  premises  by  virtue  of  having 
acquired  the  title  to  the  notes  and  land  contract  as  alleged. 
There  is  no  finding  of  the  court,  nor  allegation  in  the  com- 
plaint, nor  evidence  in  the  record  that  the  Jump  River  Lum- 
ber Company  ever  parted  with  the  legal  title  to  the  land,  or 
that  the  receiver  ever  sold,  or  offered  to  sell,  the  legal  title 
to  the  land  to  any  one,  much  less  to  Rollins,  from  whom  the 
plaintiffs  acquired  the  notes  and  land  contract.  For  aught 
that  appears,  the  legal  title  to  the  land  is  still  outstanding 
in  the  Jump  River  Lumber  Company,  or  is  subject  to  be  sold 
by  the  receiver  under  an  order  of  the  court.  And  yet  the 
judgment  requires  the  defendants,  on  payment  of  the  amount 
due,  to  accept  a  deed  from  the  plaintiffs.  Had  the  plaint- 
iffs, prior  to  the  entry  of  such  judgment,  brought  into  court 
a  good  and  sufficient  deed,  conveying  in  fee  simple  the  title 
to  the  premises  which  the  Jump  River  Lumber  Company 
formerly  owned,  free  and  clear  of  all  legal  liens  and  incum- 
brances, as  required  by  the  land  contract,  running  to  the 
plaintiffs  or  to  the  defendants,  and  had  the  judgment  re- 
quired the  delivery  of  such  deed,  as  well  as  the  deed  of  the 
plaintiffs,  upon  payment  by  the  defendants  of  the  amount 
due,  with  costs,  then  the  case  might  have  been  fully  deter- 
mined without  the  presence  as  parties  of  the  Jump  River 
Lumber  Company  or  Hartzell  as  receiver. 

It  is  true,  as  contended  by  the  plaintiffs,  that  the  ground 
of  demurrer  for  "a  defect  of  parties"  is  not  in  compliance 
with  the  statutes.  Stats.  1898,  sees.  2649,  2651.  It  does  not 
even  state  whether  such  defect  is  in  the  omission  of  a  party 
plaintiff  or  defendant;  much  less  does  it  name  the  person 
or  persons  who  should  be  made  parties.  Id.,  and  notes.  So 
the  statute  provides  that,  if  such  objection  is  not  taken  as 
prescribed,  "  the  defendant  shall  be  deemed  to  have  waived 
the  same."  Sec.  2654.  But  the  statute  also  provides  that, 
"  when  a  complete  determination  of  the  controversy  cannot 
be  had  without  the  presence  of  other  parties  .  .  .  the 
court  shall  order  them  to  be  brought  in."    Sec.  2610.    This 
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langaage  seems  to  be  mandatory.  Mahr  v.  Norwich  Union 
Soc.  127  K  T.  452, 459;  Oal^iaha  v.  GaZusha,  138  K  T.  281; 
First  Nat.  Bank  v.  Shvler,  153  N.  Y.  169,  170.  Certainly, 
a  court  of  equity  should  not  compel  the  vendee  in  a  land 
contract  to  accept  of  a  conveyance  from  the  vendor^s  as- 
signee of  the  contract  while  the  legal  title  remains  in  the 
vendor,  who  is  not  made  a  party  to  the  action.  For  rulings 
of  this  court  upon  propositions  similar  in  principle,  see  CaU 
V.  Chase,  21  Wis.  611;  Church  v.  Smith,  39  Wis.  492;  WUde 
V.  Paschen,  67  Wis.  90, 95 ;  Edwards  <6  M.  Z.  Co.  v.  Mosher, 
88  Wis.  677;  Barts  v.  Paff,  95  Wis.  100, 108.  Thus,  in  one 
of  the  cases  cited  it  was  held,  in  effect,  that  the  vendor  of 
land  by  an  ordinary  land  contract  holds  the  legal  title  as 
security  for  the  unpaid  purchase  money ;  and,  if  he  trans- 
fers to  another  the  purchaser's  notes  for  the  whole  of  the 
unpaid  purchase  money,  he  will  continue  to  hold  such  legal 
title  in  trust  as  security  for  his  assignee;  and  on  default  of 
the  vendee  the  assignee  will  be  entitled  to  a  strict  foreclos- 
ure as  against  the  vendee,  and  also  a  judgment  against  the 
vendor,  compelling  him  to  execute  the  trust  in  an  appro- 
priate manner.  Churdh  «.  Smith,  supra;  Bartz  v.  Paff, 
supra. 

Counsel  for  the  plaintiff  contended  that  the  defendants, 
having  gone  into  possession  under  the  land  contract,  cannot 
retain  such  possession  and  refuse  to  pay  the  purchase  money 
on  the  ground  that  the  vendor's  title  was  defective;  and 
they  cite  authorities  to  that  effect.  Taft  v.  Kessel,  16  Wis. 
273;  Mclndoe  v.  Morman,  26  Wis.  588;  Diggle  v.  Bovlden, 
48  Wis.  477;  Lacy  v.  Johnson,  58  Wis.  414.  See,  also,  Fidk" 
ner  v.  Woodard,  104  Wis.  610.  The  diflBculty  with  the  con- 
tention is  that  the  defendants  are  not  claiming  that  the  title 
of  the  Jump  River  Lumber  Company  was  defective,  but 
merely  that  the  judgment  does  not  provide  for  giving  that 
title  to  the  defendants  upon  payment  of  the  amount  due,  as 
required  by  the  land  contract. 
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We  must  hold  that  the  judgment  is  unsupported  by  the 
-evidence  in  the  record. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  allow 
the  plaintiffs,  if  they  can,  to  present  to  the  court  a  convey- 
ance of  the  legal  title  to  the  effect  as  mentioned  in  the  opin* 
ion,  or  that  the  other  parties  necessary  to  a  complete  de- 
termination of  the  controversy  be  brought  in  and  the  rights 
•of  all  parties  be  determined  by  the  judgment  to  be  entered, 
and  for  further  proceedings  in  accordance  with  this  opinion. 
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October  SO — November  16, 1900. 

Highways:  Petition  for  alteration:  Laying  otd  new  road:  Uncertainty 

in  description. 

1.  Under  sees.  1265-1269,  Stats.  189S  (authorizing  the  snperviaofs  of  a 
town,  upon  proper  petition  and  notice,  to  "lay  out»  alter,  widen  or 
discontinue  any  highway"),  a  new  and  separate  highway  with  dif- 
ferent termini  cannot  be  laid  out  upon  an  applioation  to  alter  an 
existing  highway. 

2l  The  order  altering  a  highway  must,  under  seo.  1269,  Stata.  1898,  con- 
tain an  intelligible  desoription  of  it  as  altered. 

Appeal  from  a  judgment  of  the  circuit  court  for  Price 
-county:  John  K.  Parish,  Circuit  Judge.    Reversed. 

This  is  an  action  of  certiorari  brought  to  set  aside  certain 
proceedings  of  the  town  board  of  supervisors  of  the  town 
of  Hill,  Price  county,  purporting  to  alter  two  certain  high- 
ways in  said  town.  The  petition  for  the  alteration  of  the 
highways  was  signed  by  the  requisite  number  of  freeholders, 
and  the  alteration  of  highways  desired  was  described  in  said 
petition  as  follows :  "  To  alter  a  highway  in  said  town  known 
as  the  Settlement  road,  and  passing  at  the  place  to  be  so 
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altered  along  the  north  section  line  of  section  10,  township 
34  nortt\y  of  range  2  east,  the  same  being  4  rods  wide,  and  a 
road  on  the  east  section  line  of  said  section  10  —  34  —  2  east, 
as  follows:  Beginning  at  a  point  16  rods  south  of  the  north- 
east corner  of  section  10,  township  34,  range  2  east;  thence 
southwesterly  86^  rods  to  a  point  on  the  Spirit  Lake  road  13 
rods  east  from  i  line  where  said  Spirit  Lake  road  crosses  the 
i  line  12  rods  north  from  the  sw  i  post  of  the  ne  i  of  the 
ne  i  of  section  10,  township  34  north,  of  range  2  east, — all 
of  the  same  passing  through  the  northeast  quarter  of  the 
northeast  quarter,  section  10,  township  34  north,  of  range  2 
eastj-'in  Price  county,  Wisconsin."  The  situation  will  more 
clearly  appear  on  examination  of  the  following  map  of  sec- 


tion 10  named  in  the  petition: 


-----  Srvm-vrrccTct-  -  -  "  -  ^o-a.<t "i  ~,  "  ^ 
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The  road  marked  "  Settlement  Boad  "  upon  the  north  side 
of  section  10  and  the  road  bearing  no  name  upon,  the  east 
side  of  section  10  are  the  roads  which  were  expected  to  be 
altered  by  the  proceedings  upon  the  petition,  and  the  diag- 
onal road  marked  "  Proposed  Eoad  "  upon  the  map  was  an 
entirely  new  highway  running  through  the  plaintiff's  lands, 
by  the  laying  out  of  which  it  was  expected  to  alter  the  first- 
named  roads.  The  supervisors  acted  upon  the  petition  in, 
accordance  with  the  statute,  and  finally  made  an  order  pur- 
porting to  alter  said  highways  in  the  exact  terms  of  the 
petition. 

The  relator  was  the  owner  of  the  east  half  of  the  north- 
east quarter  of  the  section,  through  which  the  new  road  ran; 
and  he  refused  to  accept  the  damages  awarded  him,  and 
brought  this  action,  claiming  that  there  had  been  no  legal 
alteration  of  any  highway.  Return  having  been  duly  made 
to  the  writ  by  the  board  of  supervisors,  the  circuit  court 
aflirmed  the  proceedings  of  the  board,  and  the  relator  ap- 
pealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  M.  Barry. 

H.  C.  Petersy  for  the  respondents,  contended,  inter  aliay 
that  the  description  is  sufficient.  15  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.),  361;  Hyde  Park  v.  County  GommW%  of  Nor- 
folk  Co.  117  Mass.  416/  Taft  v.  Comm.  158  Mass.  526;  Jack- 
son V.  Rankin^  67  Wis.  285 ;  State  ex  reL.  JfaT.,  Z.  S,  ds  W.  JR. 
Co.  V.  O'Connor,  78  Wis.  282;  I^eis  v.  Framen,  18  Wis.  537. 
If  the  road  in  the  case  at  bar  is  such  an  independent  sepa- 
ration from  the  old  road  that  it  cannot  be  an  alteration, 
this  proceeding  ought  to  stand  so  far  as  to  establish  it  as  a 
new  road.  Blue  v.  Beerjleldy  13  Pick.  10-u ,  Comm.  v.  County 
Comm^rs  of  Berkshire  Co.  8  Pick.  343 ;  Raymond  v.  County 
Commas  of  Cumberland  Co.  63  Me.  112. 

WiNSLow,  J.  The  statutes  authorize  the  supervisors  of  a 
town,  upon  proper  petition  and  notice,  "  to  lay  out,  alter, 
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widen  or  discontinue  any  highway,"  and  require  thera  to 
incorporate  in  their  order  "a  description  of  the  highway  so 
laid  out,  altered,  widened  or  discontinued."  Stats.  1898, 
sees.  1265-1269,  inclusive. 

It  is  evident  from  the  terms  of  the  statute  that  the  alter- 
ation of  a  highway  is  an  entirely  different  thing  from  the 
"laying  out "  or  the  " discontinuance "  of  a  highway.  The 
dUeraiian  of  a  highway,  as  the  word  itself  indicates,  means 
the  change  of  course  of  an  existing  highway,  leaving  it  sub- 
stantially the  same  highway  as  before,  but  with  its  course 
in  some  respects  changed.  While  an  cdteration  will  neces- 
sarily require  the  condemnation  of  additional  lands,  and  will 
result  in  the  vacation  or  discontinuance  of  that  part  of  the 
former  highway  not  included  within  the  limits  of  the  altered 
course,  the  proceeding  to  alter  a  highway  does  not  thereby 
become  a  proceeding  to  lay  out  a  new  highway  or  to  dis- 
continue an  old  one.  The  proceedings  are  separate  and  dis- 
tinct, and  intended  so  to  be ;  and  a  new  and  separate  highway 
cannot  be  laid  out  upon  an  application  to  alter  an  existing 
high  way.  Comm.  v.  Camhridge^  7  Mass.  158 ;  Vedder  v.  Marion 
Co.  28  Oreg.  77.  In  the  present  case  it  is  plain  that  the  at- 
tempt made  was  to  lay  out  a  new  and  separate  highway  with 
different  termini,  under  the  claim  that  it  was  simply  an 
alteration  of  two  existing  highways. 

Furthermore,  it  is  impossible  to  tell  from  the  description 
in  the  petition  and  order  what  parts  of  the  existing  high- 
ways are  intended  to  be  altered.  The  statute  requires  a  de- 
scription of  the  highway  so  altered  to  be  incorporated  in 
the  order,  so  that  in  this  respect  also  the  proceedings  fail  to 
comply  with  the  statute. 

By  the  Court — Judgment  reversed,  and  action  remanded 
with  directions  to  reverse  the  proceedings  of  the  supervisors. 
Vol.  108—18 
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Yan  Dusbn,  Bespondenty  vs.  Hmz  and  another,  imp.,  Ap- 
pellants. 

October  SO — November  16, 1900* 

Debtor  and  creditor:  Fraudulent  conveyances:  Hu^Mnd  and  w{fe. 

Nine  years  after  giving  to  his  wife,  for  money  borrowed  from  her,  a 
note  for  $2,300,  bearing  ten  per  cent  interest^  a  husband  purchased 
land  for  $6,000  and  applied  the  amount  due  on  the  note  in  part  pay- 
ment therefor,  furnishing  the  rest  of  the  purchase  price  himself. 
He  took  the  title  in  his  own  name,  treated  the  property  as  his  own 
for  seven  years,  and  then,  being  insolvent,  conveyed  it  to  his  wife 
without  consideration.  He  had  previously  transferred  to  her  other 
property  and  money  to  a  considerable  amount,  and  she  was  assist- 
ing him  in  the  effort  to  keep  his  property  out  of  the  reach  of  his 
creditors.  On  the  strength  of  his  ownership  of  the  land  he  had 
obtained  credit  from  plaintiff,  and  the  conveyance  to  the  wife  was 
made  while  plaintiff's  action  against  him  on  the  debt  was  pending, 
and  was  not  recorded  until  the  day  before  the  entry  of  plaintiff*s 
judgment.  It  was  claimed  that  the  land  was  originally  purchased 
with  the  understanding  that  the  husband  should  take  the  title  and 
convey  to  the  wife  at  any  time  she  desired  it  Held,  that  the  con- 
veyance to  the  wife  was  properly  adjudged  void  as  to  creditors. 
Martin  v.  Eemingion,  100  Wis,  540,  distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  Frank  M.  Fish,  Judge.    Affirmed. 

This  is  an  action  to  set  aside  a  conveyance  made  by  the 
defendant  W.  K  Ilhiz  to  his  wife,  Otillie  Him^  as  fraudulent, 
and  to  subject  the  property  to  an  execution  upon  a  judgment 
obtained  by  the  piaintiflp  against  said  defendant  The  evi- 
dence and  findings  show  that  in  1876  Ilim  borrowed  money 
of  liis  wife,  and  in  1878  they  had  a  settlement,  when  he  gave 
her  a  note  for  $2,300,  bearing  ten  per  cent,  interest.  In  1887 
ho  purchased  tlie  property  in  suit  for  $6,000,  and  it  is  claimed 
and  found  by  the  court  that  the  amount  due  upon  this  note 
was  applied  in  part  payment,  and  the  balance  was  furnished 
by  the  husband.    The  title  was  taken  in  his  name,  and  so 
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remained  nntil  June  13, 1894,  when  a  conveyance  was  made 
to  Mr.  Graf,  and  by  him  to  the  defendant  OtUlie.  No  con- 
sideration was  paid,  and  the  deed  was  not  recorded  until 
October  3, 1894,—  the  day  previous  to  the  entry  of  plaintiff's 
judgment  against  the  husband.  In  the  meantime  Him  bad 
treated  the  property  as  his  own, —  paid  taxes  thereon,  rep- 
resented to  others  that  he  owned  it,  and,  with  his  wife,  exe- 
cuted a  mortgage  thereon  to  secure  his  own  debt  At  the 
time  of  the  conveyance  to  his  wife,  Htm  was  hopelessly  in- 
solvent, and  was  adopting  sundry  methods  to  shift  his  prop- 
erty out  of  his  hands  to  avoid  his  liabilities  and  keep  his 
property  out  of  the  reach  of  his  creditors.  Plaintiff's  action 
was  commenced  in  1893,  and  was  pending  while  these  various 
transactions  were  being  carried  on.  After  the  title  was  con- 
veyed to  the  wife,  two  mortgages  were  given  on  the  prop- 
erty, which  are  mentioned  in  the  findings  and  found  to  be 
held  by  innocent  hands.  The  trial  court  held  that  the  con- 
veyance to  the  wife  was  void,  and  that  the  property  was 
liable  to  execution,  subject  to  the  mortgages'  mentioned. 
The  defendant  Him  and  wife  appeal  from  that  portion  of 
the  judgment  which  injuriously  affects  their  interests. 

For  the  appellants  there  was  a  brief  by  Lamoreux  <&  Shea^ 
and  oral  argument  by  G,  A.  Lamoreicx. 

For  the  respondent  there  was  a  brief  by  Oeo.  H.  Single- 
ton and  J).  Uoyd  JoneSy  and  oral  argument  by  Mr.  Jones. 

Babdexn,  J.  The  testimony  in  this  case  seems  to  sustain 
the  findings  of  the  trial  court,  and,  unless  we  can  say  that 
there  has  been  some  misapplication  of  legal  principles,  the 
judgment  should  not  be  disturbed.  It  is  true  that  the  court 
has  found  that  in  the  year  1876  the  defendant  W.  F.  Ilim 
borrowed  $2,000  from  his  wife,  and  that  in  1878  they  set- 
tled and  he  then  gave  her  a  note  for  $2,300 ;  also,  that  in 
the  year  1887  he  purchased  the  property  in  question  for 
$6,000,  and  applied  thereon  the  amount  due  his  wife  on  the 
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note,  he  paying  the  remainder  of  the  purchase  price.  From 
this  the  appellants  argue  that  the  case  comes  clearly  within 
the  lines  of  Martin  v.  Eemington^  100  Wis.  540,  and  the 
judgment  herein  cannot  stand.  That  was  an  extreme  case,, 
and  the  rule  stated  therein  was  carried  as  far  as  the  court 
is  disposed  to  go.  Nevertheless,  we  think  it  was  correctly 
decided  upon  the  facts  presented,  and  which  we  believe  are 
quite  distinguishable  from  the  case  at  bar.  In  that  case  the 
husband  took  the  wife's  money  and  entered  into  a  series  of 
real-estate  speculations  as  her  agent,  taking  the  title  in  his 
name  for  convenience.  Here  the  wife  loans  the  money  ta 
her  husband  upon  a  simple  promissory  note,  which  note,  by 
the  way,  seems  never  to  have  been  delivered  up  or  surren- 
dered. It  is  claimed  that  when  the  property  in  question 
was  purchased  the  understanding  was  that  the  husband  was 
to  take  the  title,  and  deed  to  the  wife  at  any  time  she  de- 
sired it.  He  held  the  title  for  over  seven  years.  During 
this  time  he  treated  the  property  as  his  own,  with  his  wife's 
consent.  He  mortgaged  it  to  secure  his  own  debt.  He  paid 
the  taxes.  He  represented  to  others  that  it  was  his  own 
property  and  was  worth  about  $150,000.  This  information 
was  given  plaintiff  before  he  purchased  the  note  which  was 
finally  put  in  judgment,  upon  which  this  action  is  based. 
In  other  words,  its  ownership  was  used  as  a  basis  of  credit, 
and,  as  the  circumstances  show,  with  the  wife's  consent  It 
was  not  purchased  as  the  agent  of  the  wife,  nor  was  any 
assumed  trust  relation  recognized  until  seven  years  there- 
after, when  the  husband  was  insolvent  and  sought  to  evade 
the  payment  of  his  debts.  In  the  meantime  his  wife  secures 
other  property,  which  is  sold  for  $4,500,  and  she  also  takes 
from  her  husband  a  claim  against  the  bank  he  was  operat- 
ing, amounting  to  $7,000.  That  she  was  engaged  in  an 
effort  to  assist  her  husband  in  evading  his  creditors  is  a  fact 
that  finds  ample  support  in  the  evidence.  The  attempted 
revival  of  a  secret  trust  after  the  lapse  of  so  many  years  is 
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in  itself  saspicious.  If  this  trnst  did  in  fact  exist  as  claimed, 
the  wife  put  it  in  the  power  of  the  hnsband  to  deal  with  the 
property  as  his  own,  and  to  obtain  a  fictitious  basis  of  credit. 
To  permit  her  to  hold  the  property  now  would  be  a  fraud 
upon  those  who  dealt  with  him  on  the  faith  of  his  apparent 
ownership.  HopJcms  v.  Joyce^  78  Wis.  443.  There  could 
hardly  be  a  clearer  case  of  estoppel.  The  rule  is  that,  on 
account  of  the  great  facilities  for  fraud  growing  out  of  the 
relations  of  husband  and  wife,  transactions  of  the  character 
of  those  in  suit  will  be  closely  scrutinized.  Iloxie  v.  Price^ 
31  Wis.  82;  Rozek  v.  Redzimki^  87  Wis.  526.  It  needs  no 
very  strict  application  of  that  rule  to  justify  the  findings 
and  conclusions  of  the  court  below. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Babdon  and  others.  Appellants,  vs.  MoOall^  interpleaded,  ^^  ^^^ 

Respondent.  iSf-^ 

fiia    1  26 

October  Sl-^November  16, 1900. 

(1)  Baie  of  standing  timber:  Retention  of  title  as  security:  Sale  by  vendee: 
Garnishment  of  purchaser  by  vendee's  creditors,  (2)  Federal  courts: 
Receivers:  Garnishment  in  state  court 

L  Standing  timber  was  purchased  under  a  contract  providing  that 
title  and  possession  of  the  timber  when  cut  should  remain  in  the 
▼endor  until  the  whole  contract  price  was  paid.  The  purchaser 
sold  a  portion  of  the  timber  cut,  and  his  vendees  were  garnished 
in  an  action  against  him  before  they  had  paid  the  purchase  price 
and  while  they  still  retained  possession  of  the  timber.  Before  the 
garnishment  they  had  been  notified  by  the  original  vendor  t)mt  he 
claimed  the  timber.  More  of  the  original  purchase  price  remained 
unpaid  than  was  due  from  the  garnishees.  Hddt  that  the  garnish- 
ment could  not  be  maintained,  and  that  it  was  immaterial  that, 
after  the  service  of  the  garnishee  summons,  the  original  vendor 
had  transferred  his  rights,  or  what  was  the  state  of  the  accounts 
between  his  transferee  and  the  principal  defendant 
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[3l  Whether  garnishment  proceedings  may  be  maintained  in  a  state 
oourt  against  receivers  appointed  by  a  United  States  ooiirt,  not  de- 
termined.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Pabish,  Circuit  Judge.    Affirmed. 

The  plaintiffs  on  May  16,  1898,  served  a  summons  in  gar- 
nishment against  H.  F.  Whitcomb  and  Howard  Morris,  as 
receivers  of  the  Wisconsin  Central  Eailroad  Company  and 
of  the  Wisconsin  Central  Company,  to  charge  them  as  gar- 
nishees in  a  suit  against  one  Archie  McXinnon.  The  garnish- 
ees answered  that  on  March  17th  they  contracted  with 
McKinnon  for  the  purchase  of  301  pieces  of  piling  at  the 
price  of  $525.80;  that  the  same  were  delivered  prior  to  the 
12th  day  of  April,  1898;  that  the  price  had  not  yet  been 
paid;  that  on  the  12th  day  of  April  one  Alex  McCall  noti- 
fied them  that  the  piling  was  wrongfully  cut  and  removed 
from  real  estate  belonging  to  him,  and  was  his  property,  and 
demanded  that  payment  therefor  be  made  to  him;  that  on 
May  4th  one  A.  D.  Smith  notified  them  that  said  piling  was 
out  and  removed  from  his  real  estate,  and  was  his  property ; 
that  on  May  17th  said  Smith  gave  written  notice  to  the  gar- 
nishees that  he  had  sold,  assigned,  and  transferred  all  his 
interest  in  said  piling  to  said  Alex  McGaU,  They  denied 
any  other  liability,  and  interpleaded  McCdU.  Issue  was 
joined  on  the  answer,  and  trial  was  had  between  plaintiff 
and  McCall^  first  to  the  court  with  a  jury.  At  the  comple- 
tion of  the  evidence  the  court  concluded  that  the  issue  was 
for  the  court,  and  discharged  the  jury,  and  afterwards  made 
findings. 

It  appeared  on  the  trial  that  on  January  17  and  April  5, 
1898,  A.  D.  Smith,  by  two  written  contracts,  sold  to  McKin- 
non the  standing  timber  on  premises  described  in  each  con- 
tract, giving  to  said  McKinnon  the  right  to  cut  the  timber  on 
the  land,  but  providing  that  the  title  and  possession  of  the 
logs  and  timber  should  remain  in  the  party  of  the  first  part 
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until  the  whole  contract  price  was  paid.  There  was  duo 
Smith  upon  the  first  of  these  contracts  about  $1,100,  and  on 
the  second  $600.  On  May  17th,  by  a  writing,  said  Smith, 
in  consideration  of  $1,734.77,  sold,  granted,  and  conveyed 
unto  A.  McCaU  all  logs,  timber,  and  piles  cut  from  the  lands 
mentioned  in  the  foregoing  contracts,  which  were  annexed, 
and  all  right  which  he  (Smith)  might  have  to  seize  the  said 
timber  for  nonpayment  of  contract  price,  and  to  recover 
for  any  trespass  by  any  one  in  removing  tamarack  piles,  and 
to  recover  said  piles  from  those  in  possession,  and  also  as- 
signed the  contracts  themselves.  On  the  same  day  McKin- 
non  transferred  to  McCcM  all  of  his  rights  in  the  logs  and 
piling  cut  from  the  Smith  land  as  security  for  various  ad- 
vances made  by  McCaU  to  him  in  accordance  with  a  previ- 
ously existing  contract  and  arrangement  between  them 
whereby  he  was  to  get  out  certain  timber  for  MoCaU;  Mc- 
CaU advancing  certain  specified  sums  of  money,  and  paying 
such  sums  as  necessary  for  stumpage  and  for  lienable  claims; 
and  such  contract  providing  that  the  title  to  the  land  or 
stumpage  in  all  cases  should  be  taken  in  the  name  of  Mo- 
Colly  and  be  held  by  him  as  security  for  all  his  advances. 
An  extended  trial  was  had  upon  the  state  of  the  accounts 
between  MoCaU  and  McKinnon  on  May  16,  1898. 

The  court  found  that  the  garnishee  defendants,  Morris 
and  Whitcomb,  were  not  indebted  to  the  defendant  McKin- 
non at  the  time  of  the  garnishee  summons,  and  had  no  prop- 
erty in  their  possession  or  under  their  control  belonging  to 
him.  He  also  made  findings  upon  McCaJVs  right,  under  his 
contract  with  McKinnon,  to  have  the  title  to  all  timber, 
lumber,  etc.,  as  security  for  advances  which  he  was  bound 
to  make;  that  the  contract  for  the  Smith  logs  and  timber 
was  by  mistake  taken  in  the  name  of  McKinnon,  bat  that 
said  McCaU  was  the  equitable  owner,  and  that  McCall  was 
not  indebted  to  McKinnon  at  the  time  of  the  service  of  the 
summons  herein,  or  subsequent  hereto,  and  had  no  property 
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belonging  to  said  McKinnon,  whereupon  it  was  adjudged 
that  the  garnishee  action  be  dismissed,  from  which  the 
plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  Tomhins  A  Mer- 
riU,  and  oral  argument  by  Geo.  K  Merrill. 

J.  J.  MileSf  for  the  respondent. 

Dodge,  J.  1.  The  greater  part  of  the  trial  in  the  circuit 
court  and  of  the  briefs  in  this  court  were  devoted  to  mat- 
ters quite  nonessential  to  the  conclusion  reached,  namely,  to 
the  state  of  a  long  account  between  McCaU  and  McKinnon 
at  the  time  of  the  service  of  summons  in  garnishment  upon 
Morris  and  Whitcomb  as  receivers.  All  this  is  immaterial, 
for  it  appears  that  independently  thereof  no  garnishable 
liability  or  property  existed  in  the  hands  of  the  garnishees 
at  the  time  of  the  service  of  the  summons  upon  them.  The 
garnishing  plaintiffs  could,  of  course,  stand  in  no  better  po- 
sition as  against  the  garnishees  than  could  McEinnon  him- 
self. They  cannot  recover  upon  their  garnishment  what  he 
could  not  by  direct  action,  except  as  his  right  of  action 
might  be  merely  delayed  to  a  future  time.  Heodey  v.  BuUeVy 
66  Wis.  9, 16;  Edwards  v.  Roepke,  74  Wis.  571;  Bowling  v, 
Lancashire  Ins.  Co.  89  Wis.  96. 

The  only  thing  upon  which  any  liability  of  the  garnishees 
is  attempted  to  be  predicated  is  the  possession  of  301  pieces 
of  piling,  for  which  they  had  made  contract  of  purchase 
with  McKinnon  and  had  agreed  to  pay  $525.80.  It  is  es- 
tablished without  controversy  that  these  pieces  of  piling  had 
been  cut  from  the  land  of  one  Smith  under  a  written  con- 
tract of  authorization  which  expressly  reserved  title  to  him- 
self until  the  full  purchase  price  was  paid.  Some  $1,700  of 
purchase  price  remained  unpaid.  As  early  as  May  4th,  twelve 
days  before  the  service  of  the  garnishee  summons,  Morris  and 
Whitcomb  had  been  notified  of  Smith's  claim.  This  was  the 
situation  on  May  16th  when  the  summons  in  garnishment 
was  served. 
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It  is  now  established  beyond  controversy  in  this  state  that 
a  contract  sach  as  Smith  gave  to  McKinnon  is  valid  and 
that  the  legal  title  to  the  logs  or  other  timber  cut  from  sach 
land  remains  in  him,  as  a  title  to  real  estate,  and  that  the 
transaction  is  not  aflfected  by  sec.  2317,  Stats.  1898,  making 
void  conditional  sales  of  personal  property.  Lillie  v.  Dun- 
lar,  62  Wis.  198;  Bent  v.  Roxie,  90  Wis.  625,  629;  Hyland 
V.  Bohn,  Mfg.  Co.  92  Wis.  157.  It  is  also  established  that  the 
vendee  nnder  sach  a  contract  can  confer  on  another  only 
the  title  which  he  himself  has,  except  perhaps  to  an  inno- 
cent parchaser  for  valae  under  sach  circumstances  as  to  war- 
rant conclusion  of  waiver  or  estoppel  as  against  the  holder 
of  the  legal  title.  LiUie  v.  Dunbar j  supra;  Wing  v.  Thomp- 
wuy  78  Wis.  256.  That  situ^^tion  did  not  exist  between  these 
parties;  for  the  receivers  had  not,  at  the  time  of  the  garnish- 
ment, parted  with  anything  of  value  in  consideration  of  the 
attempted  transfer  to  them.  At  that  time,  therefore,  Smith 
had  a  perfect  right  to  reclaim  the  piling  in  question,  his  un- 
paid purchase  price  exceeding  the  value  thereof  more  than 
threefold.  IdUie  v.  Dunbwr^  62  Wis.  203 ;  Hyland  v.  Bohn 
Mfg.  Co.  92  Wis.  157.  Had  McKinnon  attempted  to  bring 
suit  for  the  contract  price  of  this  piling  on  May  16th,  these 
rights  belonging  to  Smith  and  insisted  upon  by  him  would 
have  constituted  a  perfect  defense.  They  would  have  estab- 
lished that  no  indebtedness  existed  from  the  receivers  to  Mc- 
Kinnon. This  is  conclusive  against  the  maintenance  of  the 
garnishment,  and  it  makes  no  difference  that  Smith  after- 
wards transferred  his  rights,  nor  what  may  have  been  the 
state  of  the  accounts  between  such  transferee  and  McKinnon. 
The  finding  of  the  court  that  no  indebtedness  from  the  gar- 
nishees existed,  and  no  property  was  held  by  them  belong- 
ing to  McKinnon,  on  the  date  of  the  garnfshment,  is  sustained 
by  undisp4ited  evidence;  and  from  it  results,  of  necessity,  the 
judgment  dismissing  the  garnishee  action. 

2.  An  interesting  question  is  raised  as  to  the  possibility  of 
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maintaining  garnishment  against  these  receivers,  appointed 
as  such  by  one  of  the  courts  of  the  United  States.  The  gen- 
eral principle  that  receivers,  like  other  oflScers  of  court,  are 
not  subject  to  garnishment,  is  invoked,  to  which  it  is  an- 
swered that  the  statutes  of  the  United  States  (Act  of  March  3, 
1887,  and  Act  of  August  13, 1888)  have  expressly  made  re- 
ceivers appointed  by  United  States  courts  subject  to  suit, 
without  leave  of  court,  in  respect  of  any  act  or  transaction 
of  theirs  in  carrying  on  the  receivership  business.  Whether 
this  statute  extends  to  the  peculiar  proceeding  by  garnish- 
ment, a  method  of  equitable  attachment,  which  our  statutes 
declare,  under  certain  circumstances,  shall  be  deemed  an 
action  (sec.  2766,  Stats.  1898),  is  an  interesting  question,  but 
one  which  we  do  not  feel  called  upon  to  decide,  inasmuch 
as  no  liability  is  established  and  the  construction  of  the  fed- 
eral statutes  were  better  left  with  the  United  States  courts 
unless  necessity  compels  state  courts  to  deal  therewith.  The 
subject  has  received  consideration  in  Irwin  v.  MoKeohnie^ 
58  Minn.  U5;  8.  O.  26  L.  R.  A.  218;  Central  T.  Co.  v.  E.  T., 
Y.  &  a.  E.  Co.  59  Fed.  Rep.  523;  and  in  Central  T.  Co.  v. 
C,  R.  cfe  C  R.  Co.  68  Fed.  Rep.  685. 
By  the  Court. — Judgment  affirmed. 


Hassabd,  Respondent,  vs.  Tomkins  and  another/Appellants. 

October  SI — November  16, 1900. 

Money  had  and  received:  Rent  paid  in  services:  Lease:  Batificaiion: 
Order  for  payment  of  money:  Application, 

1.  Defendants,  being  entitled  to  a  half  interest  in  land  the  title  to  which 
was  in  plaintiff,  leased  the  whole  tract  for  a  terqi  of  years,  one 
half  of  the  first  year*s  rent  to  be  paid  by  clearing  the  land.  HeM, 
that  plaintiff  could  not,  under  any  circumstances,  recover  from  de- 
fendants, in  an  action  for  money  had  and  reoeived,  his  share  of  the 
rent  so  paid. 
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2l  Although  the  lease  in  sach  case  was  made  without  direct  authority 
from  plaintiff,  he  became  aware  of  its  terms  after  it  was  made,  re- 
ceived payments  thereon,  and  treated  the  lessee  as  his  tenant. 
Hdd,  that  he  thereby  ratified  the  lease  as  made. 

8l  An  order  directing  the  drawee  to  pay  money  to  a  third  person  and 
charge  it  to  a  certain  account  iSetween  the  drawer  and  drawee 
hecomes,  when  accepted  and  paid,  a  contract  definitely  applying 
the  money  paid  to  said  account 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Parish,  Circuit  Judge.     Reversed. 

This  is  an  action  for  money  had  and  received.  The  facts 
were  not  materially  in  dispute,  and  are  as  follows:  In  the 
year  1891  the  plaintiff  was  the  equitable  owner  of  a  quarter 
section  of  land  in  Ashland  county,  and  made  a  contract  w^ith 
the  defendants,  who  are  lawyers,  to  take  the  necessary  legal 
proceedings  to  perfect  his  title,  for  which  services  the  plaint- 
iff was  to  deed  to  the  defendants  a  one-half  interest  in  the 
land  as  soon  as  the  title  was  perfected.  Thereafter  the  de- 
fendants perfected  the  title,  but  the  deed  of  division  of  the 
land  was  not  made  until  July,  1895.  April  2,  1894,  the  de- 
fendants made  a  written  lease  of  the  land  to  one  Johnson 
for  five  years  at  the  rate  of  $200  per  year,  payable  quarterly, 
one  half  of  the  first  year's  rent  to  be  paid  in  clearing  and 
grubbing  the  premises.  This  lease  was  made  without  direct 
authority  from  the  plaintiff,  but  in  the  year  1895  he  knew 
its  terms  and  made  no  objection.  Johnson  performed* the 
grubbing,  and  it  was  indorsed  upon  the  lease  by  the  defend- 
ants. Thereafter  Johnson  paid  the  defendants  $290  in  cash 
on  the  rent  and*  Bassard  $95.  The  defendants  paid  over  ta 
Hassard  $100  of  the  rent  which  they  had  received.  The 
evidence  further  shows  that  there  was  an  unsettled  personal 
account  between  the  defendant  Tomkins  and  the  tenant, 
Johnson,  for  potatoes,  lumber,  and  other  supplies  famished 
by  Tomkins^  and  in  October,  1897,  TomJcins  made  the  fol- 
lowing order:  ^^  To  Andrew  Johnson:  Please  pay  to  Mitchell 
Brothers  the  sum  of  one  hundred  and  four  dollars  ($104)^ 
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and  charge  the  same  to  my  account.  October  4, 1897.  W,  M. 
Tomkins."  Johnson  paid  this  order  to  Mitchell  Bros.,  and 
afterwards  charged  it  up  on  the  rent  account,  but  he  was 
never  authorized  to  do  so. 

The  jury  rendered  a  verdict  of  $99.50  for  the  plaintiflf. 
The  court  set  aside  the  verdict  unless  the  plaintiflf  would  re- 
rait  $10  therefrom,  which  he  did,  and  judgment  was  there- 
upon rendered  for  the  plaintiflf  for  $89.50  and  costs,  and  the 
defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Tomkins  A  Mer- 
riUj  and  oral  argument  by  Geo,  F.  MerriU. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  OeOn  P.  Rossman, 

"WiNSLow,  J.  As  will  be  seen  from  the  statement  of  facts, 
the  defendants  have  paid  the  plaintiflf  one  half  of  all  the 
cash  received  by  them  from  Johnson,  and  the  only  claims 
about  which  there  is  any  possible  dispute  are  with  respect 
to  the  $100  paid  by  Johnson  in  clearing  and  grubbing  the 
land,  and  the  $10i  paid  by  Johnson  upon  the  order  of  Tom- 
kins. 

As  to  the  first  item  there  are  two  sufficient  answers  to  the 
plain tiflTs  claim :  (1)  The  action  is  for  money  had  and  re- 
ceived, and  this  amount  was  never  received  by  the  defend- 
ants under  any  possible  theory.  (2)  Conceding  that  the 
defendants  were  not  authorized  to  make  the  lease  contain- 
ing this  provision,  still  the  plaintiflf,  by  his  own  admission, 
was  aware  of  its  terms  in  1895,  and  thereafter  received  pay- 
ments thereon,  and  treated  Johnson  as  his  tenant,  without 
objection;  thus  ratifying  the  lease  as  made. 

As  to  the  item  of  $104,  it  appears  without  dispute  that 
Tomkins  individually  had  an  unsettled  account  with  John- 
son for  supplies  furnished.  The  order  directs  Johnson  to 
pay  Mitchell  Bros.  $104  and  charge  it  to  Tomkins's  ac- 
count.   Johnson  paid  the  money  to  Mitchell  Bros,  pursuant 
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to  the  order.  Having  made  the  payment  under  the  order, 
he  was  bound  to  apply  the  payment  as  the  order  directed. 
He  could  not  apply  it  to  the  rent  account  without  Tomhins's 
consent,  because  the  order,  when  accepted  and  paid  by  John- 
son, became  a  contract,  which  definitely  applied  the  money 
paid  under  it  to  TomJci/na^s  account. 

A  verdict  for  the  defendants  should  have  been  directed. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  triaL 


RiOB  and  others,  Appellants,  vs.  Ashland  County,  Ee-       —g jgji 

spondent.  b114      182| 

October  SI — November  16, 1900. 

CofUftrttdion  of  gtatutea:  Action:  DismistcU  for  failure  to  prosecute: 
**  Commencement: "  Claim  against  county:  Appeal  from  disaUouy 
ance, 

L  If,  viewing  a  statute  from  the  standpoint  of  the  literal  sense  of  its 
language,  it  is  unreasonable  or  absurd,  an  obscurity  of  meaning 
exists  caUlng  for  judicial  construction;  and  if  its  real  purpose  can 
be  discovered  by  looking  to  the  act  as  a  whole,  to  the  subject  mat- 
ter with  which  it  deals,  and  to  its  reason  and  spirit,  and  such  pur- 
pose can  reasonably  be  said  to  be  within  the  scope  of  the  language 
used^  it  must  be  taken  to  be  a  part  of  the  law  the  same  as  if  it 
were  plainly  expressed  by  the  literal  sense  of  such  language. 

SL  Sea  2811a,  Stats.  1808  (providing  that  circuit  and  superior  courts 
may  dismiss  "any  and  all  actions  or  proceedings  pending  therein 
in  which  issue  shall  have  been  joined  and  which  shall  not  be 
brought  to  trial  within  five  years  from  and  after  "  their  commence- 
ment), applies  only  to  actions  and  proceedings  pending  for  five 
years  after  jurisdiction  thereof  has  been  obtained  by  the  courts 
named.  It  has  no  application,  therefore,  to  an  appeal  from  the 
disaUowance  of  a  claim  by  a  county  board,  which,  through  a  mis- 
take of  the  county  clerk,  did  not  reach  the  circuit  court  until  more 
than  five  years  thereafter  and  but  a  short  time  before  the  motion 
to  dismiss  was  made. 
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^  The  fact  that,  by  force  of  sea  424%  Stats.  1898,  the  presentation  of 
a  claim  to  a  county  board  is  to  be  considered  the  commencement 
of  an  action  within  the  meaning  of  the  statutes  of  limitations, 
does  not  render  such  an  event  generally  thd  commencement  of  an 
action  in  a  judicial  sensa 

Appeal  from  an  order  of  the  circuit  court  for  Ashlaud 
county:  John  K.  Parish,  Circuit  Judge.    Reversed. 

Appeal  from  an  order  dismissing  an  appeal  from  a  deter- 
mination of  the  county  board  of  supervisors  of  such  county 
disallowing  a  claim.  Such  disallowance  took  place  October 
29, 1892.  The  appeal  was  seasonably  taken  to  the  circuit 
court.  The  county  clerk  mislaid  the  papers  in  his  office  and 
for  that  reason  failed  to  make  a  return  on  the  appeal  ac- 
cording to  law,  to  the  clerk  of  the  circuit  court,  till  Decem- 
ber 10, 1899.  At  the  January,  1900,  term  of  such  court,  de- 
fendant, by  its  attorney,  moved  for  a  dismissal  of  the  appeal . 
because  plaintiffs  had  failed  to  bring  their  action  to  trial 
within  five  years  after  the  commencement  thereof.  The 
motion  was  based  on  sec.  2811a,  Stats.  1898,  upon  the  theory 
that  the  presentation  of  the  claim  to  the  county  board  was 
the  commencement  of  the  action  within  the  meaning  of 
such  section.  The  motion  was  granted,  and  plaintiffs  ap- 
pealed from  the  order  which  was  accordingly  entered. 

For  the  appellants  there  was  a  brief  by  Tomkins  cfe  Mer- 
rill and  Lainorevoi  cfe  Shea^  and  oral  argument  by  CI  A. 
Lainoreux  and  W.  M.  Tomkins. 

For  the  respondent  there  was  a  brief  by  Saribom^  Oleason 
<&  Sleight^  and  oral  argument  by  ^.  W.  Sanhoimund  Bichard 
Sleight. 

Marshall,  J.  This  appeal  turns  on  the  construction  of 
sec.  2811a,  Stats.  1898,  which  reads  as  follows:  "The  circuit 
courts  and  the  superior  courts  may  dismiss,  upon  their  own 
or  upon  the  motion  of  either  party  and  with  or  without  no- 
tice, any  and  all  actions  or  proceedings  pending  therein  in 
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which  issue  shall  have  been  joined  and  which  shall  not  be 
broQght  to  trial  within  five  years  from  and  after  the  com- 
mencement of  such  action  or  proceeding."  Appellants' 
counsel  contend  that  the  words  "  pending  therein,"  and  the 
words  "commencement  of  such  action  or  proceeding," 
should  be  construed  together,  the  legislative  intent  being  to 
provide  for  a  dismissal  of  actions  and  proceedings  after  they 
have  been  pending  in  the  circuit  court  or  superior  court  for 
five  years  without  having  been  brought  to  trial  If  that  be 
correct,  obviously  it  was  improper  to  dismiss  the  action  at 
the  next  term  of  the  court  after  it  was  entered  as  pending 
therein.  Counsel  for  respondent  contend,  as  indicated  in 
the  statement  of  facts,  that  the  words  "commencement  of 
the  action  or  proceeding"  refer  to  the  original  institution 
thereof,  which  in  this  case  was  more  than  seven  years  prior 
to  the  dismissal.  If  that  be  correct  the  decision  appealed 
frofn  is  right. 

Eeference  is  made,  in  support  of  respondent's  position,  to 
sec.  424:2,  Stats.  1898,  which  provides  that  the  presentation 
of  any  claim  to  a  county  board  for  allowance  shall  be  con- 
sidered the  commencement  of  an  action  within  the  meaning 
of  the  statutes  of  limitations.  This  court,  independent  of 
statute,  held  that  such  an  event  was  the  commencement  of 
an  action.  Marsh  v.  St  Croix ^Co.  42  Wis.  355.  But  neither 
the  statute  nor  the  decision  referred  to  is  necessarily  con- 
trolling. The  mere  fact  that  an  action,  by  force  of  the  stat- 
ute, is  deemed  commenced  for  the  purposes  of  the  statutes 
of  limitations  by  the  presentation  of  a  claim  to  a  county 
board  for  allowance,  does  not  render  such  an  event  gener- 
ally the  commencement  of  an  action  in  a  judicial  sense. 
But  if,  in  accordance  with  Marsh  v.  St.  Croix  Co,,  we  say 
this  action  was  commenced  when  the  claim  was  presented  to 
the  county  board,  that  is  not  decisive  of  the  question  under 
consideration  if  the  language  of  sec.  2811a  is  open  to  con- 
struction, and  we  think  it  is. 
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True,  the  langaage  of  the  section  seems  too  plain  to  call 
for  judicial  construction,  if  we  look  to  that  alone.  If  we 
were  not  to  go  further,  the  familiar  rule  would  apply,  that 
words  which  are  plain  must  be  taken  in  their  literal  sense. 
There  must  be  some  uncertainty  of  sense,  else  the  natural 
and  ordinary  meaning  of  the  words  must  prevail.  When 
there  is  no  such  uncertainty,  to  resort  to  judicial  construc- 
tion to  extend  or  restrict  the  meaning  of  words  and  give  to  a 
legislative  enactment  a  character  other  than  that  which  its 
language  plainly  indicates,  it  is  said,  "  would  be  extremely 
dangerous,  for  there  would  be  no  law,  however  definite  ana 
precise  in  its  nature,  which. might  not  thereby  be  rendered 
useless."  Gilbert  v,  Dutruity  91  Wis.  661.  But  courts  are 
obliged  in  many  cases  to  go  further,  otherwise  many  wise 
legislative  enactments  would  lead  to  mischievous  results. 
Uncertainty  of  sense  does  not  alone  spring  from  uncertainty 
of  expression.  It  is  always  presumed,  in  regard  to  a  stat- 
ute, that  no  absurd  or  unreasonable  result  was  intended  by 
the  legislature.  Hence  if,  viewing.a  statute  from  the  stand- 
point of  the  literal  sense  of  its  language,  it  is  unreasonable 
or  absurd,  an  obscurity  of  meaning  exists,  calling  for  judicial 
construction.  Slate  ex  rel.  Heiden  v.  Ryan^  99  Wis.  123.  We 
must,  in  that  event,  look  to  the  act  as  a  whole,  to  the  sub- 
ject with  which  it  deals,  to  the  reason  and  spirit  of  the  enact- 
ment, and  thereby,  if  possible,  discover  its  real  purpose;  and 
if  such  purpose  can  reasonably  be  said  to  be  within  the  scope 
of  the  language  used,  it  must  be  taken  to  be  a  part  of  the 
law  the  same  as  if  it  were  plainly  expressed  by  the  literal 
sense  of  the  words  used.  In  that  way,  while  courts  do  not, 
and  cannot  properly,  bend  words  out  of  their  reasonable 
meaning  to  effect  a  legislative  purpose,  thr.y  do  give  to  words 
a  liberal  or  strict  interpretation  within  the  bounds  of  reason, 
sacrificing  literal  sense  and  rejecting  every  interpretation 
not  in  harmony  with  the  evident  intent  of  the  lawmakers, 
rather  than  that  such  intent  shall  fail.    Stat4}  ex  rd.  Heiden 
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V.  jRyan,  supra;  Ogden  v.  Olidden^  9  Wis.  46;  Blunt  v. 
Walker,  11  Wis.  334;  Clarh  v.  JanesvUle,  10  Wis.  136;  Feo- 
pU  ex  rd.  Ai€y  Oen.  v.  UUca  Ins,  Co.  15  Johns.  379;  In- 
dianapolis &  St.  L,  R.  Co.  V.  Horst,  93  U.  S.  300. 

Applying  the  foregoing,  to  the  law  under  consideration, 
obscurity  is  easily  discorered.  The  words  "shall  not  be 
brought  to  trial"  clearly  bear  a  close  relation  to  the  words 
"pending  therein."  The  two  expressions,  taken  together 
and  read  in  their  obvious  relation  to  each  other,  mean  that, 
upon  the  contingency  mentioned  in  the  section  happening, 
an  action  pending  in  a  circuit  or  superior  court  that  shall 
not  have  been  brought  to  trial  therein  may  be  dismissed  by 
the  court  on  its  own  ntf>tion  or  the  motion  of  either  part\', 
with  or  without  notice.  That  being  the  case,  if  the  literal 
meaning  of  the  words  "  within  five  years  from  and  after 
the  commencement  of  such  action  or  proceeding  "  be  given 
to  them,  it  is  plain,  to  be  seen  that,  if  the  date  of  the  com- 
mencement of  an  action  or  proceeding  antedate  five  years 
the  time  of  the  commencement  of  the  pendency  thereof  in 
the  circuit  or  superior  court,  such  action  or  proceeding  is 
subject  to  dismissal  without  notice  upon  its  reaching  either 
of  such  courts.  An  action  may  reach  a  circuit  court  by  ap- 
peal from  a  county  court  or  a  justice's  court,  or  a  body 
clothed  with  yt^o^i-judicial  functions,  like  a  county  board, 
and  the  circumstances  be  such  that  the  court  may  refuse  to 
take  any  jurisdiction  of  the  matter  whatever  other  than  to 
dismiss  it  and  render  a  judgment  for  costs.  It  may  be  more 
than  five  years  old,  as  in  this  case,  before  it  reaches  such 
court.  A  law  permitting  such  consequences  would  be  highly 
unreasonable ;  it  would  be  more  than  unreasonable, —  it  would 
be  absurd.  Therefore  we  must  say  that  the  legislature  had 
no  such  purpose  in  making  the  law  in  question,  if  one  that 
is  reasonable  can  be  discovered  within  the  fair  meaning  of 
its  language. 

It  seems  that  a  reasonable  purpose,  sought  by  the  enact- 
Voi*  108—18 
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ment  of  the  Isl\y  under  consideration,  is  indicated  therein. 
It  will  be  observed  that  only  actions  are  subject  to  dismissal 
in  which  issue  shall  have  been  joined.  Three  things  are  es- 
sential to  the  dismissal:  the  action  must  be  pending  in  the 
circuit  or  superior  court,  issue  must  be  joined,  and  the  ac- 
tion must  have  been  pending  for  five  years  from  its  com- 
mencement. The  evident  purpose  of  the  act  is  to  deny  the 
use  of  the  courts  to  parties  who  allow  their  action  to  be  pend- 
ing therein  for  five  years  without  bringing  it  to  trial.  The 
words  "commencement  of  the  action"  refer  to  the  court 
where  the  action  is  pending  and  where  it  can  be  brought  to 
trial.  That  meaning  is  within  the  reasonable  scope  of  the 
language  of  the  act,  and  when  we  read  the  act  with  the  end 
in  view  which  we  say  the  legislature  sought  to  attain,  its  lan- 
guage expresses  the  purpose  indicated.  The  words  "  pend- 
ing therein,"  "  shall  not  be  brought  to  trial,"  and  "  within 
five  years  from  and  after  the  commencement  of  such  action," 
all  point  to  conditions  in  the  same  court.  They  contem- 
plate an  action  pending  for  five  years  after  the  jurisdiction 
thereof  shall  have  been  obtained  by  a  circuit  or  superior 
court  without  being  brought  to  trial.  That  meaning  gives 
a  sensible  interpretation  to  all  the  words  of  the  act  and  a 
sensible  construction  to  the  act  as  a  whole,  and  in  our  judg- 
ment is  the  one  which  the  legislature  intended  to  and  did 
express,  though  without  that  freedom  from  ambiguity  which 
ought  to  exist  in  a  statute.  It  follows  that  the  order  of  the 
circuit  court  is  erroneous  and  must  be  reversed. 

By  the  Court —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 
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Midlothian  Ibok  Mmma  Cokpant,  Bespondent,  ys.  Dahlby 
and  others,  Appellants. 

November  1— November  16, 1900, 

Orders:  Review  on  appeal  from  judgmerd:  Exceptions:  Insuffleieney  of 
eompktint:  Waiver:  Tax  titles:  Insufficient  notice  of  sale, 

L  An  order  refusing  to  dismiss  an  action  for  want  of  prosecution  under 
sea  2811a,  Stata  1896,  is  an  intermediate  order  and  wiU  not  be  re- 
viewed on  appeal  from  a  judgment  subsequently  rendered  unless  it 
was  excepted  to  and  the  order  and  exception  incorporated  into  the 
biU  of  exception& 

*&  The  question  whether  a  complaint  states  a  cause  of  action  will  not 
be  considered  on  appeal  imless  it  was  raised  in  the  trial  court  by 
demurrer  or  objection  to  the  admission  of  any  evidence  thereunder. 

&  A  county  treasurer's  notice  of  the  sale  of  lands  for  taxes,  stating 
that  they  would  be  sold  at  a  time  designated,  "  in  the  town  of  B.," 
without  stating  where,  does  not  comply  with  sea  1130,  Stats.  1896 
(providing  that  such  notice  shall  state  that  the  lands  will  be  sold 
at  public  auction  <'at  some  public  place,  naming  the  sam^  at  the 
seat  of  justice  of  the  county  ")>  ai^d  a  deed  based  upon  the  sale 
conveys  no  title. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bay- 
field county:  John  K.  Parish,  Circuit  Judge.    Affirmed, 

This  action  was  commenced  April  29, 1887,  to  set  aside  a 
tax  deed  issued  by  Bayfield  county  to  itself  on  sale  of  1882. 
The  defendants  were  made  parties  as  the  holders  of  a  quit- 
olaim  deed  from  the  county.  The  complaint  alleged  that 
the  deed  was  void  for  a  number  of  reasons,  and,  among 
others,  that  there  was  no  proper  notice  of  sale  and  no  affi- 
davit of  nonoccupancy.  Issue  was  joined  April  21, 1888, 
and  the  answer  was  a  general  denial.  The  action  was  no- 
ticed for  trial  at  the  June  term  of  court  for  1899.  The 
defendants  then  made  a  motion  to  dismiss  the  action  for  the 
reason  that  it  had  not  been  brought  to  trial  within  five  years 
after  it  was  commenced,  based  upon  an  affidavit  of  defend- 
ants' attorney  showing  the  facts.    The  plaintiff  contested 
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the  motion,  and  produced  aflBdavits  showing  that  proposi- 
tions for  settlement  had  been  made  from  time  to  time,  and 
that  the  case  had  hang  along,  and  these  offers  were  still 
pending.  The  court  made  an  order  denying  the  motion  and 
holding  the  case  for  trial  upon  the  payment  by  plaintiff  to 
defendants  of  $10  motion  costs.  Such  costs  were  paid,  and 
accepted  by  defendants'  attorneys.  No  exceptions  were 
filed  to  this  order.  The  case  was  afterwards  brought  ta 
trial,  and  the  court  made  findings  that  the  plaintiff  was  the 
owner  of  the  land,  and  that  the  tax  deei  in  question  was 
void  because  of  defects  in  the  notice  of  tax  sale  and  in  the 
affidavit  of  posting,  and  because  no  affidavit  of  nonoccupancj 
had  been  made.  Judgment  was  entered  for  plaintiff,  and 
the  defendants  have  appealed. 

For  the  appellants  there  was  a  brief  by  Tomkins  <&  Mei^ 
riUy  and  oral  argument  by  W.  M.  TomJdns. 

For  the  respondent  there  was  a  brief  signed  by  Clajpp  & 
Macartney^  and  oral  argument  by  N.  H.  Clapp. 

Babdeen,  J.  The  motion  to  dismiss  this  action  was  based 
upon  sec.  2811a,  Stats.  1898.  This  section  provides  that  the 
circuit  and  superior  courts  may  dismiss  any  and  all  actions 
or  proceedings  pending  therein  in  which  issue  has  been  joined 
and  which  shall  not  be  brought  to  trial  within  five  years 
after  the  commencement  of  such  action  or  proceeding.  The 
order  is  an  intermediate  one,  not  involving  the  merits  and 
necessarily  affecting  the  judgment.  The  appeal  is  from  the 
judgment.  This  court  will  not  review  such  intermediate 
orders  unless  excepted  to  and  the  order,  with  the  excep- 
tions, brought  into  the  record  by  a  proper  bill  of  exceptions. 
Keller  v.  GUinan,  96  Wis.  445;  Donkle  v.  Milem^  88  Wis.  33. 
The  bill  of  exceptions  fails  to  show  any  exception  taken  ta 
the  order.    Hence  we  cannot  review  it. 

On  the  merits,  the  only  objection  raised  by  defendants  is 
that  the  complaint  does  not  state  a  cause  of  action.  Bat  this 


Wis.]  august  TERM,  1900.  197 

Midlothian  Iron  Bfining  Ga  y&  Dahlby  and  othere. 

question  is  not  before  us.  No  objection  to  the  complaint  on 
that  ground  was  ever  taken.  The  only  objection  appearing 
in  the  record  is  to  certain  scraps  of  evidence,  on  the  ground 
that  it  was  not  admissible  under  the  pleadings.  If  the  defend- 
ants believed  in  good  faith  that  the  complaint  was  insuffi- 
cient, it  was  their  duty  to  challenge  it  by  a  demurrer  or 
objection  to  any  evidence  thereunder,  so  that  the  trial  court 
might  have  an  opportunity  to  rule  thereon,  and  the  other 
side  a  chance  for  amendment.  This  was  not  done,  and  the 
defendants  are  therefore  without  any  foundation  to  base  their 
contention  upon. 

The  evidence  offered  fully  sustained  the  conclusion  of  the 
trial  court  that  defendants'  tax  deed  was  without  legal  basis. 
The  treasurer's  notice  of  sale  stated  that  the  lands  would 
be  sold  at  a  time  designated,  "in  the  town  of  Bayfield," 
without  stating  where.  Sec.  1130,  Stats.  1898,  says  that 
such  notice  shall  state  that  such  lands  will  be  sold  at  public 
auction  ^^  at  some  public  place,  naming  the  same^  at  the  seat 
of  justice  of  the  county."  The  notice  is  flagrantly  bad,  and 
the  deed  based  upon  it  conveyed  no  title. 

Other  defects  in  the  record  leading  up  to  the  sale  were 
shown,  but,  inasmuch  as  counsel  for  defendants  do  not  at- 
tack the  court's  findings,  it  is  unnecessary  to  pursue  this 
discussion. 

By  ike  Cov/rt. —  The  judgment  is  affirmed. 
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Midlothian  Ieon  Mining  Company,  Respondent,  vb.  Bel- 
knap and  others,  Appellants. 

CuMBEBLAND  Ibon  Mining  Company,  Respondent,  vs.  Bel- 
knap and  others,  Appellants. 

November  1-^  November  16, 1900. 

(1)  Tasa  titles:  lAmitaiions:  Interruption  of  constructive  possession. 
(3)  Value  and  quantity  of  timber  wrongfuUy  taken, 

1  At  the  time  of  the  recording  of  tax  deeds  the  lander  consisting  of 
adjoining  government  subdivisions,  were  vacant  and  nno(5cupied. 
Thereafter  the  several  original  owners  of  such  lands  united  in 
building  a  substantial  log  cabin  on  one  of  the  subdivisions,  and  used 
and  occupied  the  same  continuously  for  about  eight  months,  keep- 
ing there  a  crew  of  men,  averaging  seven  or  eight  in  number,  who^ 
during  all  of  said  time  were  engaged  in  prospecting  for  iron  ore 
and  digging  test  pits  over  the  whole  tract  All  this  took  place 
within  three  years  after  the  recording  of  the  tax  deeds.  Heldf  that 
such  possession  on  the  part  of  the  original  owners  interrupted  the 
constructive  possession  of  the  grantees  in  the  tax  deeds  and  th& 
running  of  the  statute  of  limitations  (sea  1187,  Stats.  1898)  in  their 
favor,  and  created  a  bar  against  them. 

8.  Upon  the  evidence  (stated  in  the  opinion)  in  an  action  to  recover 
the  value  of  timber  unlawfully  cut^  a  finding  as  to  the  value  per 
thousand  feet  is  left  undisturbed,  but  a  finding  as  to  the  quantity 
taken,  based  on  a  full  scale  of  all  the  timber  cut  as  if  it  were  sound, 
straight,  and  entirely  merchantable,  is  hdd  unwarranted,  and  the 
maximum  amount  for  which  defendants  should  have  been  held 
liable  is  determined. 

Appeals  from  jadgments  of  the  circnit  court  for  Bayfield 
county:  John  K.  Parish,  Circuit  Judge.  Modified  in  the 
Midlothian  Case;  affirmed  in  the  Cumberland  Case. 

Two  actions  to  recover  the  value  of  certain  timber  cut  by 
defendants  upon  lands  owned  by  the  plaintiffs.  The  de- 
fendants justified  under  tax  deeds.  In  the  Midlothian  Case 
the  land  involved  was  S.  i  N.  E.  i  and  S.  E.  i,  16—44—5  W. 
In  the  Cumberland  Case  the  land  was  described  as  N.  i^ 
K.  E.  1,  of  the  same  section.    In  the  first  case  the  court 
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found  the  plaintiff  was  Xhe  owner  of  the  land  described ;  that 
during  the  logging  season  of  1896-97,  the  defendants  cut 
and  removed  therefrom  1,181,216  feet  of  logs,  worth  $2.25 
per  thousand  feet,  or  $2,657.73;  that  the  defendants  entered 
in  good  faith,  claiming  under<certain  tax  deeds  from  Bay- 
field county,  issued  in  the  sale  of  1882,  and  recorded  in  1885 
and  1886;  that  the  defendants  showed  no  title  to  the  N.  E. 
i  S.  E.  i;  that  within  three  years  from  the  date  of  the  rec- 
ord of  said  deeds  the  plaintiff  took  open  and  notorious  pos- 
session of  said  lands,  and  remained  in  possession  from  April  6, 
1887,  until  about  December  18,  1887.  Judgment  for  the 
amount  stated  and  costs  was  entered  for  plaintiff.  In  the 
other  case  the  court's  findings  were  the  same  except  that 
the  amount  of  timber  cut  was  found  to  be  50,000  feet.  Judg- 
ment was  entered  for  $112.50  damages  and  costs  for  plaint- 
iff. Due  exceptions  to  the  findings  were  filed,  and  the 
questions  raised  will  be  more  fully  stated  in  the  opinion. 
The  defendants  in  each  case  have  appealed. 

For  the  appellants  there  was  a  brief  by  Tomkins  cj&  Mer- 
riUy  and  oral  argument  by  W,  M.  Tomkins  and  A.  W,  San- 
horn. 

For  the  respondents  there  was  a  brief  by  S.  J.  Bradford^ 
attorney,  and  Cla{pp  cfe  Macartney^  of  counsel,  and  oral  argu- 
ment by  If.  H.  Clapp. 

Baedeen,  J.  Two  questions  are  presented  for  considera- 
tion: (1)  Was  the  plaintiffs'  occupation  of  the  land  sufficient 
to  disengage  the  running  of  the  bar  of  the  statute  in  favor 
of  the  tax  deed  claimants  ?  (2)  Are  the  findings  in  regard 
to  the  value  and  amount  of  timber  taken  supported  by  the 
evidence  ? 

1.  At  the  time  the  tax  deeds  under  which  the  defendants 
claim  were  recorded  the  lands  were  vacant  and  unoccupied. 
The  plaintiffs  held  the  original  title.  The  lands  were  sup- 
posed to  be  what  are  called  "  iron  lands."    Early  in  1887 
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the  two  corporations,  axjtifig  jointly,  employed  a  force  of 
men  to  enter  upon  and  explore  these  lands  and  the  south- 
west quarter  of  the  section  for  iron.  The  entry  was  made 
in  April.  The  men  entered  upon  the  southeast  quarter  of 
the  southeast  quarter,  and  built  a  substantial  log  cabin 
eighteen  by  twenty-four  feet,  and  continued  to  use  and  oc- 
cupy it  until  December  following.  The  arferage  crew  of 
men  was  seven  or  eight.  Using  the  cabin  as  a  base  of  oper- 
ations, the  testimony  shows  that  the  men  explored  for  iron 
and  dug  test  pits  over  the  entire  east  half  of  the  section. 
These  operations  continued  during  the  entire  summer  and 
until  late  in  the  fall.  During  all  this  time  the  men  were 
engaged  in  prospecting  and  digging  pits  here  and  there  in 
search  of  mineral.  The  evidence  is  not  very  definite  as  to 
the  amount  of  work  done  on  each  forty,  but  it  is  undisputed 
that  these  operations  extended  over  the  entire  tract.  The 
character  of  their  work,  the  extent  of  their  operations,  and 
the  length  of  time  they  were  continued  is  significant.  The 
possession  was  actual,  open,  visible,  and  continuous  for  a 
period  of  about  eight  months.  It  is  deemed  sufficient  to 
bring  it  within  a  line  of  cases  decided  by  this  court  begin- 
ning at  an  early  day  to  the  .effect  that  such  possession  dis- 
engages the  bar  of  the  statute  in  favor  of  the  tax  deed  and 
creates  a  bar  against  it.  Sydnor  v.  Paliuefr^  39  Wis.  226; 
Lewis  V,  Disher,  32  Wis.  504;  TTmeltine  v.  Mosher,  51  Wis. 
443;  S?nith  v.  Sherry,  54  Wis.  114;  Finn  v.  Wis.  River  Z. 
Co.  72  Wis.  546.  In  other  words,  the  constructive  posses- 
sion of  the  tax-deed  claimant  only  ripens  into  an  absolute 
title  when  the  lands  remain  vacant  and  unoccupied  continu- 
ously during  the  whole  period  named  in  the  statute.  Cor- 
9h'U  University  v.  Mead,  80  Wis.  387.  Applying  the  rule  to 
this  case,  we  find  that  defendants'  constructive  possession 
was  interrupted  for  such  a  considerable  period  within  the 
three  years  next  after  the  recording  of  the  tax  deeds  as  to 
disengage  the  running  of  the  statute  in  their  favor,  and  to 
create  a  bar  against  them. 
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2.  The  conrt  found  the  value  of  the  timber  taken  to  be 
$2.25  per  thousand  feet.  This  finding  is  based  upon  the 
testimony  of  two  witnesses  for  plaintiifs  fixing  the  stump- 
age  valae  at  $4,  and  is  opposed  by  two  witnesses  for  defend- 
ants, who  examined  the  timber,  and  put  its  value  at  from 
seventy-five  cents  to  $1  per  thousand  feet.  Considering  the 
defective  character  of  the  timber,  we  would  have  been  bet- 
ter satisfied  if  the  price  had  been  somewhat  reduced.  Under 
the  circumstances,  however,  we  cannot  say  that  it  is  so  de- 
cidedly against  the  evidence  as  to  require  us  to  disturb  the 
court's  findings. 

Upon  the  question  of  the  quantity  of  the  timber  found,  a 
much  more  serious  difficulty  arises.  The  plaintiffs'  case  is 
based  entirely  upon  the  testimony  of  the  witnesses  Johnson 
and  Otness,  who  went  to  the  land  together  some  time  after 
the  timber  was  cut,  and  made  a  trespass  scale.  They  made 
a  measurement  of  thirty  or  forty  trees,  and  averaged  the 
rest.  They  made  no  allowance  for  the  jump  of  the  tree,  or 
for  rot  or  defects,  except  in  a  few  cases  where  the  stump 
indicated  the  tree  was  rotten.  Generally  speaking,  their 
scale  was  a  full  scale  of  the  entire  timber  cut'  as  if  it 
was  sound,  straight,  and  entirely  merchantable.  The  court 
adopted  such  scale  as  the  basis  of  plaintiffs'  recovery,  and 
in  the  Midlothian  Case  gave  the  plaintiff  judgment  for 
1,181,216  feet  at  |2.25  per  thousand,  and  in  the  other  ease 
for  50,000  feet  at  the  same  price.  The  plaintiffs'  scale 
shows  3,191  logs  in  all.  On  the  basis  of  the  scale  allowed 
by  the  court,  this  would  make  the  logs  run  about  2.59  logs 
to  the  thousand  feet,  or  386  feet  to  the  log.  Opposed  to 
this  conclusion  we  have  an  estimate  of  the  timber  made  by 
the  witness  Welcome',  who  fixed  the  amount  of  timber  on 
the  land  at  950,000.  We  have  the  testimony  of  all  the  wit- 
nesses that  the  timber  was  very  rotten  and  defective.  The 
plaintiffs' scaler  Johnson  testifies  that  the  timber  was  punky 
and  contained  **ring  rot,  center  rot,  and  stump  rot;"  that 
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from  one  quarter  to  one  third  of  the  log8  were  left  on  the 
ground  as  defective,  many  of  which  he  considered  contained 
sufficient  merchantable  timber  to  warrant  the  hauling.  The 
other  witnesses  say  they  were  so  defective  as  to  be  worth- 
less. We  have  also  the  testimony  of  nearly  all  the  wit- 
nesses who  had  seen  the  timber  that  it  would  run  from  four 
to  five  logs  to  the  thousand  feet.  In  addition  to  this,  we 
have  the  testimony  of  the  witness  Arnott,  who  made  an  act- 
ual scale  of  the  logs  as  they  were  delivered,  on  the  basis  of 
which  scale  the  logs  were  sold  by  defendants.  His  scale 
was  tested  by  the  district  scaler,  and  the  two  scales,  it  is 
said,  "  were  about  alike."  Amott's  scale  showed  3,393  logs, 
containing  820,890  feet,  or  about  242  feet  to  the  log.  It  is 
an  undisputed  fact  in  the  case  that  of  the  logs  scaled  by  him 
there  was  156,000  feet  cut  on  state  lands.  This  would  leave 
664,890  feet  cut  on  the  plaintiflfs'  lands.  The  manner  in 
which  plaintiffs'  scale  was  made  renders  it  of  no  greater 
value  than  a  mere  guess  at  the  amount.  It  evidently  in- 
cluded a  scale  of  the  entire  amount  of  timber  on  the  land, 
regardless  of  its  defective  character.  It  is  further  impeached 
by  the  extravagant  size  of  the  logs.  The  defendants'  scale 
of  the  logs  was  made  when  they  could  be  examined  and 
their  defective  character  ascertained.  Moreover,  it  corre- 
sponds more  nearly  to  the  testimony  in  regard  to  the  size 
of  the  logs.  Under  these  circumstances  the  conclusion  is 
irresistible  that 'the  court's  findings  as  to  the  quantity  of 
logs  is  unwarranted  and  ought  not  to  be  permitted  to  stand. 

The  testimony  as  to  the  amount  of  timber  cut  on  the  lands 
of  the  Cuniberland  Compcmy  is  very  meager  and  unsatisfac- 
tory. One  witness  says  the  amount  was  about  50,000  feet. 
No  basis  is  furnished  by  the  testimony  that  will  permit  us 
to  disturb  the  court's  finding  in  this  case. 

Our  conclusion  is  that  the  evidence  will  not  permit  a  find- 
ing of  a  greater  amount  than  664,890  feet  on  the  entire  tract 
of  land,  50,000  feet  of  which  were  cut  on  the  lands  of  the 
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Cumberland  Iron  Mining  Compamy.  This  leaves  614,89Q 
feet  that  were  cut  on  the  Midlothian  lands,  which,  at  the 
price  of  $2.25  per  thousand  feet,  would  reduce  the  recovery 
in  that  case  to  $1,383.50  and  interest  from  May  1, 1897. 

By  the  Court, —  In  the  case  of  the  Midlothian  Iron  Min-- 
ing  Company  the  judgment  is  modified,  with  costs  to  appel- 
lants, to  stand  for  the  sum  of  $1,383.50  and  interest  from  May 
1, 1897.  In  the  Cuinherland  Iron  Mining  Company  case  the 
judgment  is  affirmed. 


Knudtson,  Appellant,  vs.  Lbabt,  County  Clerk,  Respondent. 

Nof^emher  1 — November  16, 1900. 

Taxation:  Bedemption  moneys:  Action  againtit  county  derk  after  nx 
years  from  sale. 

Under  seo.  1168,  Stata  1898,  if  the  county  clerk  holds  tax  redemptioa 
money  after  the  expiration  of  six  years  from  the  date  of  the  sale 
of  the  property,  he  holds  it  in  trust  for  the  oounty  treasurer  or  the 
county  and  not  for  the  holder  of  the  certifioate  redeemed,  and  the 
latter  cannot  recover  such  money  from  the  clerk. 

Appeal  from  an  order  of  the  circuit  court  for  Lincoln 
county:  "W.  0.  Silvebthorn,  Circuit  Judge.     Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Van  Hecke  A  Smarts  and  for  the  respondent  on  that  of  F, «/. 
Sffni^h, 

Cassodat,  0.  J.  This  is  an  appeal  from  an  order  sustain- 
ing a  demurrer  to  the  complaint,  which  alleges,  in  effect,  that 
at  the  election  in  November,  1896,  the  defendant  was  elected 
county  clerk  of  Lincoln  county;  that  he  qualified  as  such;- 
that  he  was  subsequently  re-elected,  and  requalified,  and  had 
held  the  office  ever  since  January,  1897 ;  that  the  treasurer  of 
that  county,  at  the  regular  tax  sales  duly  held  at  the  times* 
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and  places  required  by  law  for  the  nonpayment  of  taxes  in 
the  respective  years  1878  to  1884,  inclusive,  did  sell  to  the 
county,  in  the  manner  required  by  law,  the  respective  pieces 
of  land  described,  for  the  several  amounts  stated,  and  there- 
upon delivered  to  the  county  his  certificates  of  such  sales, 
respectively,  each  of  which  was  numbered  as  therein  stated; 
that  thereafter  the  county  duly  sold,  transferred,  and  as- 
signed such  several  certificates  to  various  and  divers  parties; 
that  prior  to  the  demand  hereinafter  mentioned  the  several 
persons  owning  and  holding  such  certificates,  through  mesne 
assignments  and  transfers,  duly  sold  and  transferred  them 
to  the  plaintiff,  who  is  now  the  legal  owner  and  holder  of 
them,  and  each  and  every  of  them ;  that  after  such  transfers 
of  the  several  certificates  by  the  county  the  respective  own- 
ers of  such  lands,  at  the  several  times  therein  stated,  from 
January  14,  1880,  to  May  11,  1889,  inclusive,  redeemed  the 
several  parcels  of  land  from  such  sales  for  such  taxes,  and 
paid  to  the  then  county  clerk,  for  the  use  of  the  legal  own- 
ers and  holders  of  such  certificates,  respectively,  the  several 
amounts  necessary  to  redeem  the  same  as  therein  stated; 
that  each  of  such  county  clerks  in  tura  at  the  expiration  of 
his  term  of  such  office  delivered  and  turned  over  to  his  suc- 
cessor in  such  office  such  redemption  moneys  so  received  by 
him,  and  took  the  receipt  of  his  successor  in  office  therefor, 
and  thereafter  such  successor  held  such  inonej^s  so  received 
by  him  in  trust  for  the  use  and  benefit  of,  and  subject  to  the 
order  and  disposal  of,  such  legal  owners  and  holders  of  such 
certificates,  respectively;  that  the  defendant,  upon  his  in- 
duction into  such  office  of  county  clerk,  received  from  his 
predecessor,  and  receipted  to  him  therefor,  such  moneys  for 
the  use  and  benefit  of  the  several  persons  legally  entitled 
thereto,  and  that  the  defendant,  as  such  county  clerk,  has 
ever  since  held  such  moneys  in  trust  and  for  the  use  and 
benefit  of  the  several  persons  entitled  thereto,  and  continues 
to  so  hold  the  same ;  that  prior  to  making  the  demand  here- 
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inafter  mentioned  the  plaintiff  was,  and  now  is,  entitled  to 
have  such  redemption  moneys  paid  over  to  him,  and  that  it 
was  and  is  the  duty  of  the  defendant,  as  snch  county  clerk^ 
to  so  pay  the  same;  that  July  3, 1899,  and  prior  to  the  com- 
mencement of  this  action,  the  plaintiff  duly  demanded  of 
the  defendant  the  payment  to  him  of  such  moneys,  and  at 
the  same  time  exhibited  to  him  the  several  certificates  men* 
tioned,  the  same  being  then  in  the  plaintiff's  possession,  but 
that  the  defendant  wrongfully  and  unjnstly  refused  to  so 
pay  such  moneys  to  the  plaintiff;  that  by  reason  of  such  re- 
fusal the  plaintiff  has  been  damaged  in  the  sam  of  $645.66, 
and  demands  judgment  for  that  amount  and  costs. 

The  first  ground  of  demurrer  is  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
statute  authorized  the  owner  or  occupant  of  any  of  such 
lands  so  sold  for  taxes,  at  any  time  within  three  years  from 
the  date  of  the  sale  thereof,  to  redeem  the  same,  or  any 
part  thereof  or  interest  therein,  by  paying  to  the  clerk,  for 
the  U8e  of  the  pwrchaser^  his  heirs  or  assigns,  the  amount  for 
which  snoh  land  was  sold  and  all  subsequent  charges  thereon 
authorized  by  law.  Stats.  1898,  sec.  1165.  The  statute  in 
force  when  this  action  was  commenced  and  the  demand 
made  declared  that:  "The  county  clerk  shall,  upon  demand 
of  any  person  entitled  to  any  redemption  money  in  his  hands, 
forthwith  pay  the  same  to  such  person,  and  at  the  expira- 
tion of  his  term  shall  pay  to  his  successor  m  office  all  re- 
demption money  in  bis  hands.  All  such  money  %hall^  after 
the  expiration  of  six  years  from  the  date  of  the  sale  of  the 
property,  he  paid  into  the  courUy  treasury  hy  said  cUrk^  and 
with  such  payment  he  shM  file  with  the  county  treasurer  a 
certified  staiementy  giving  the  number  of  the  certificate  re- 
deemed, ife  date,  the  name  of  the  purchaser  thereof  and  the 
amowfii  paid  on  such  redemption.  The  legal  holder  of  any 
certificate  so  redeemed  may  thereafter  present  the  same  to 
the  covmly  treasurer  and  receive  the  amount  paid  upon  such 
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redemption  from  ihe  general  fund}  and  said  redemption 
money,  when  paid  into  the  county  treasury,  ahaU,  hecome  a 
part  of  the  general  fund  amd  he  disbursed  as  other  moneys  he- 
longing  thereto.  On  such  payment  of  said  redemption  money 
to  the  cowaty  treasv/rer  said  clerk  shall  enter  on  the  sales 
book,  opposite  the  appropriate  number  of  the  certificate, 
the  dale  of  making  such  paym^nt?^  Sec.  1168.  It  is  sub- 
stantially the  same  as  the  prior  statutes  (S.  &  B.  Ann.  Stats. 
«ecs.  1168, 1168a/  Laws  of  1880,  ch.  220;  and  Laws  of  1881, 
ch.  80). 

As  indicated,  the  last  tax  sale  mentioned  was  in  1884.  All 
such  sales  were  required  by  law  to  be  made  in  May.  Stats. 
1898,  sec.  1130.  The  statute  quoted  required  that,  "after 
the  expiration  of  six  years  from  the  date  of  the  sale,"  all 
such  redemption  moneys  in  the  hands  of  any  such  county 
<5lerk  should  "  be  paid  into  the  county  treasury  by  said  clerk." 
If  the  several  county  clerks  had  performed  their  several 
duties  as  thus  prescribed  by  statute,  all  such  redemption 
moneys  would  have  been  paid  by  them,  respectively,  into 
the  county  treasury  prior  to  June,  1890,  which  was  more 
than  six  years  from  the  last  sale  for  which  money  was  so 
paid  to  redeem,  and  more  than  six  years  before  the  defend- 
ant became  county  clerk.  During  such  six  years  from  the 
date  of  any  such  sale  the  county  clerk  held  such  redemption 
money  in  trust  "  for  the  use  of  the  purchaser,  his  heirs  or 
assigns,"  as  provided  in  sec.  1165.  But  after  the  expiration 
of  such  six  years  from  the  date  of  the  sale  such  clerk  was 
expressly  commanded  by  the  statute  quoted  to  pay  such 
redemption  moneys  into  the  county  treasury,  and  it  was 
provided  that  when  so  paid  into  the  county  treasury  the 
same  should  become  a  part  of  the  general  fund  and  be  dis- 
bursed as  other  moneys  belonging  to  the  general  fund. 
Under  such  statutes  it  is  manifest  that  at  the  end  of  such 
six  years  the  county  clerk  ceased  to  hold  such  redemption 
money  in  trust  "  for  the  use  of  the  purchaser,  his  heirs  or 
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assigns,"  and  at  once  commenced  holding  the  same  in  trast 
for  the  county  treasurer  or  the  county.  This  is  made  plain 
by  the  provision  of  the  same  statute,  which,  after  the  expira- 
tion of  such  six  years,  authorized  the  legal  holder  of  any 
-certificate  so  redeemed  to  "  present  the  same  to  the  county 
treasurer  and  receive  the  amount  paid  upon  such  redemption 
from  the  general  fund."  It  follows  from  what  has  been 
said  that  as  all  such  redemption  moneys  were  received  by  the 
defendant,  as  such  county  clerk,  more  than  six  years  after 
the  date  of  any  of  the  sales  mentioned,  he  held  the  same  in 
trust  for  the  county  treasurer  or  the  county,  and  not  for  the 
plaintiff.  The  plaintiff  may  possibly  have  his  remedy  against 
the  county  or  county  treasurer,  but  certainly  not  against  the 
defendant  in  this  action.  If  the  allegations  of  the  complaint 
are  true,  and  the  defendant  still  holds  such  redemption 
moneys,  then  he  does  so  in  violation  of  his  statutory  duty, 
which  he  may  undoubtedly  be  compelled  to  perform.  He 
and  the  county  treasurer  are  both  acting  under  the  mandate 
of  the  statute,  which  they  should  respectively  obey. 

By  the  Court. —  The  order  of  the  circuit  court  is  afllrmed. 
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ANTEB  &  Accident  Company,  Respondent. 

November  1  — November  J6, 1900, 

Iruurance  against  employer's  liability:  Injury  to  minor  illegally  em- 
ployed: Construction  of  policy,  • 
A  policy,  insuring  against  liability  on  account  of  any  injuries  sus- 
tained by  employees  of  the  assured  resulting  from  an  accident 
happening  to  suoh  employee  while  engaged  in  the  service  of  the 
assured  in  connection  with  a  certain  factory,  provided  that  *'  if 
any  child  is  illegally  employed  on  the  work  of  the  assured,  the 
company  will  not  be  liable  for  any  injuries  which  may  be  thereby 
sustained  or  occasioned."  Held,  that  no  recovery  could  be  had 
thereunder  for  an  injury  to  a  child  under  twelve  years  old  em- 
ployed in  violation  of  sec.  1728a,  Stats.  1898,  even  though  the  in- 
jury was  not  the  proximate  result  of  the  illegal  employment 
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Appeal  from  a  judgment  of  the  circuit  court  for  Mara- 
thon county:  Chas.  V.  Bakdeen,  Circuit  Judge.    Affirmed. 

This  is  an  action  upon  a  policy  of  indemnity  insurance. 
The  complaint,  after  alleging  the  copartnership  of  the 
plaintiffs,  and  the  fact  that  as  such  copartners  they  were 
engaged  in  t'le  operation  of  a  box  manufactory  at  Wausau, 
and  after  alleging  the  corporate  character  of  the  defendant, 
and  the  fact  that  it  was  licensed  to  do  business  in  the  state 
of  Wisconsin  as  an  insurance  corporation,  stated  the  follow- 
ing facts,  in  substance: 

On  the  28th  day  of  November,  1893,  the  defendant,  for  a 
valuable  consideration,  executed  and  delivered  to  the  plaint- 
iffs its  policy  of  insurance,  whereby  it  insured  the  plaintiffs 
for  a  period  .of  one  year  against  any  liauility  for  damages 
(not  exceeding  $1,500),  on  account  of  any  injuries  sustained 
by  any  employee  of  the  plaintiffs,  resulting  from  any  acci- 
dent which  might  befall  such  employee  while  actively  en- 
gaged in  the  service  of  the  plaintiffs  in  connection  with  said 
box  factory.  Said  policy  also  contained  a  further  condi- 
tion, upon  the  back  thereof,  "  If  any  child  is  illegally  em- 
ployed on  the  work  of  the  assured,  the  company  will  not  be 
liable  for  any  injuries  which  may  be  thereby  sustained  or 
occasioned."  On  the  25th  of  January,  1894,  one  Peter  Kut- 
chera,  an  employee  of  the  plaintiffs  in  said  box  factory, 
under  the  age  of  twelve  years,  but  supposed  by  plaintiffs  to 
be  over  the  age  of  fourteen  years,  was  severely  injured  by 
an  accident  while  actively  engaged  in  the  plaintiffs'  service 
in  said  factory,  and  immediately  made  claim  against  the 
plaintiffs  for  damages  by  reason  of  such  injury.  Immediate 
notice  was  given  to  said  defendant  of  such  injury,  and  sat- 
isfactory proofs  thereof  were  duly  furnished  in  accordance 
with  the  terms  of  the  policy.  The  defendant,  however,  de- 
nied and  disclaimed  any  liability  by  reason  of  said  accident, 
and  still  insists  on  such  denial.  Said  Kutchera  thereafter 
commenced  an  action  in  the  proper  court  against  the  plaint-"* 
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iffs  on  account  of  snch  injury,  and  that  the  plaintiffs  tend- 
ered the  defense  thereof  to  the  defendant,  but  the  defend- 
ant declined  to  defend  said  action  and  compelled  the  plaint- 
iffs to  defend  the  same  at  their  own  expense,  which  expense 
amounted  to  the  sum  of  $671.24  over  and  above  taxed  costs, 
which  sum  was  paid  by  the  plaintiffs  before  the  commence- 
ment of  this  action.  Said  action  was  tried  upon  the  merits, 
and  resulted  in  a  verdict  and  judgment  in  favor  of  said 
Eutchera  for  $3,500  and  costs.  The  defendant,  upon  noti- 
fication of  such  verdict,  again  refused  to  pay  the  amount  of 
the  policy  or  defend  said  action.  Said  action  was  appealed 
to  the  supreme  court  of  the  state  of  Wisconsin,  and  reversed 
on  the  ground  that  the  verdict  did  not  sufficiently  cover  the 
question  of  negligence  involved.  Kutchera  v,  OoodwilUe^ 
93  Wis.  448.  The  plaintiffs  on  such  appeal  insisted  that  no 
negligence  on  their  part  was  shown,  but  the  supreme  court, 
upon  reversal  of  said  action,  held  that  there  was  sufficient 
evidence  on  the  question  of  the  plaintiffs'  negligence  to  be 
submitted  to  the  jury  and  to  sustain  a  judgment  in  favor  of 
said  Kutchera  against  the  plaintiffs,  providing  the  jury 
should  find  such  negligence.  Thereafter  the  plaintiffs  on 
advice  of  their  counsel,  after  a  full  and  fair  statement  of  the 
case,  settled  said  claim  of  said  Kutchera  for  the  sum  of 
$2,000,  having  previously  notified  the  defendant  of  the  op- 
portunity of  making  said  settlement,  and  of  their  belief  in 
the  wisdom  thereof,  and  requested  said  defendant  to  join 
with  them  therein.  The  plaintiffs  have  fully  performed  all 
the  conditions  of  said  contract  on  their  part,  but  the  de- 
fendant has  refused  to  perform  its  part  thereof,  by  refus- 
ing to  pay  the  amount  due  on  such  policy,  or  any  part 
thereof.  The  defendant  has  always  based  its  denial  of  lia- 
bility upon  the  specific  ground  that  the  policy  did  not  cover 
the  accident  in  question,  for  the  reason  that  Kutchera  was 
employed  by  the  plaintiffs  contrary  to  the  agreement  or 
condition  hereinbefore  set  forth  respecting  the  illegal  em- 
VoL.108— 14 
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ployment  of  a  child.  As  matter  of  fact,  Kutchera  had  a 
good  and  valid  cause  of  action  against  the  plaintiffs  for  the 
injuries  sustained  by  him,  based  upon  the  negligence  of  said 
plaintiffs  in  other  respects  than  the  fact  that  he  was  em- 
ployed while  under  the  statutory  age.  The  supreme  court 
held  in  said  action  that  Kutchera's  injury  was  not  proxi- 
mately caused  by  such  illegal  employment,  which  adjudica- 
tion has  not  been  changed  or  reversed. 

Upon  the  opening  of  the  trial  in  the  circuit  court  the  de- 
fendant objected  to  the  introduction  of  any  evidence  under 
the  complaint,  for  the  reason  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  This 
objection  was  sustained,  and,  the  plaintiffs  declining  to 
amend  their  complaint,  judgment  was  entered  dismissing 
the  complaint  with  costs,  from  which  judgment  the  plaintiffs 
appeal. 

For  the  appellants  there  was  a  brief  by  Mylrea  dk  Birdy 
and  oral  argument  by  C.  B.  Bird. 

For  the  respondent  there  was  a  brief  by  Bumpj  Kreutzer 
<&  Rosenberry  and  C,  H,  Van  Al^tine^  and  oral  argument  by 
Mr.  Van  Ahtine. 

WiNSLow,  J.  Our  statute  (sec.  1728a,  Stats.  1898)  prohib- 
its, under  penalty  of  a  fine,  the  employment  of  a  child  under 
the  age  of  fourteen  years  in  any  factory  or  workshop,  except 
that,  if  a  prescribed  permit  be  obtained  from  the  county 
judge,  the  employment  of  a  child  over  twelve  years  of  age 
is  allowed.  It  appears  by  the  complaint  that  the  child  who 
was  injured  in  the  present  case  was  under  twelve  years  of 
age,  and  received  his  injuries  as  the  result  of  negligence  on 
the  part  of  the  plaintiffs,  and  the  question  presented  is 
whether  the  defendant's  policy  of  insurance  covers  the  lia- 
bility of  the  plaintiffs  for  such  injuries. 

There  are  but  two  clauses  of  the  policy  which  are  material 
to  be  considered  upon  this  inquiry.     They  must,  upon  fa- 
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miliar  principles,  be  construed  together,  and  for  convenience 
may  properly  be  placed  in  juxtaposition.  So  placing  them, 
the  provisions  in  question  are  to  the  effect  that  the  defend- 
ant insures  the  plaintiffs  in  a  sum  not  exceeding  $1,600 
against  liability  on  account  of  any  injuries  sustained  by  any 
of  plaintiffs'  employees  resulting  from  an  accident  happen- 
ing to  such  employee  while  engaged  in  the  plaintiffs' 
service  in  connection  with  the  box  factory,  j?r(wwfot?  that, 
^'  if  any  child  is  illegally  employed  on  the  work  of  the  assured, 
the  company  will  not  be  liable  for  any  injuries  which  may 
be  thereby  sustained  or  occasioned."  The  question  is.  What 
do  these  clauses  mean?  The  plaintiffs'  claim  is  that  by  these 
provisions  the  defendant  insured  the  plaintiffs  against  liabil- 
ity for  injuries  to  any  employee,  whether  legally  or  illegally 
employed,  except  such  injuries  as  were  proximately  caused 
by  the  illegality  of  the  employment.  Is  this  the  proper  con- 
struction of  the  contract? 

In  considering  this  question,  it  must  be  taken  as  certain 
that  the  proviso  as  to  the  illegal  employment  of  children  was 
intended  as  a  substantial  limitation  of  the  previous  promise 
of  indemnity,  and  not  as  an  enlargement  thereof.  This  is 
self-evident.  It  is  also  unquestionable,  as  a  legal  proposi- 
tion, that,  in  a  case  of  a  doubtful  or  ambiguous  clause  in  a 
<3ontract,  that  construction  should  be  given  to  it  which  will 
be  in  harmony  with  law,  rather  than  a.  construction  which 
-contemplates  a  violation  thereof  in  order  to  give  it  effect. 
The  claiise  in  question  is  plainly  an  ambiguous  one,  and  not 
happily  expressed.  In  the  popular  and  nonteclmical  sense, 
any  injury  happening  to  a  boy  under  twelve  years  of  age 
who  is  employed  in  a  shop,  or  any  injury  happening  to  an- 
other employee  on  account  of  the  boy's  negligence  or  youth, 
is  an  injury  occasioned  by  the  illegal  employment  of  the 
boy.  In  other  words  the  injury  would  not  have  resulted 
had  the  boy  not  been  employed.  But  in  the  technical  and 
strictly  legal  sense  an  injury  happening  to  such  a  boy  or  to 
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another  employee  through  the  agency  of  the  boy  is  not 
"  occasioned  "  by  the  illegal  employment  of  the  boy  unless 
the  injury  is  the  "  proximate  "  result  of  the  illegal  employ- 
ment. It  is  quite  difflcult  to  understand  how  the  mere  fact 
of  the  illegality  of  the  boy's  employment  could  be  the  prox- 
imate cause  of  any  injury  happening  to  the  boy  himself.  It 
seems  very  evident  that,  if  a  boy  less  than  twelve  years  of 
age  is  hurt  by  a  defective  machine,  an  unprotected  shafts 
or  through  lack  of  necessary  warning,  the  proximate  cause 
of  the  injury  will  ordinarily  be  the  negligent  uae  of  tiie  de- 
fective machine,  or  the  unprotected  shaft,  or  the  negligent 
failure  to  warn,  and  not  the  mere  fact  that  the  law  prohib- 
ited his  employment.  Kutchera  ©.  GoodwiUie^  93  Wis.  448. 
We  do  not  say  that  cases  may  not  arise  where  an  injury  to 
such  a  boy  may  not  be  properly  held  to  be  proximately 
caused  by  the  fact  of  the  illegal  employment,  but  certainly 
in  the  majority  of  cases  of  injury  the  proximate  cause  would 
undoubtedly  consist  in  some  act  of  negligence  occurring  after 
the  employment  and  independent  of  the  fact  of  its  illegality. 
If  this  be  so,  then  the  construction  which  is  insisted  upon 
by  the  appellants  renders  the  limitation  of  liability  sub- 
stantially no  limitation,  but,  on  the  other  hand,  makes  it  an 
aflBrmative  declaration  of  liability  for  injuries  happening  to  a 
boy  whose  very  presence  as  an  employee  in  the  shop  is  pro- 
hibited by  law.  In  other  words,  the  supposed  limitation 
becomes  in  fact  no  limitation  as  respects  injuries  to  the  boy 
himself,  but,  rather,  a  promise  of  protection  in  case  of  the 
violation  of-  law.  The  clause  should  be  given  a  meaning  in 
accordance  with  the  evident  intention,  if  the  language  used 
win  reasonably  admit  of  such  a  meaning;  and  it  should  be 
given  a  meaning  which  will  harmonize  with  the  policy  of 
the  statutes,  rather  than  one  which  contemplates  a  viola- 
tion of  the  statutes. 

With  these  principles  in  view,  we  can  entertain  no  doubt 
that  the  meaning  of  the  clause  in  question  which  was  in- 
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tended  by  the  parties,  and  which  should  be  given  to  it  by 
the  courts,  is  the  popular  meaning  as  distinguished  from  the 
purely  technical  legal  meaning.  So  construed,  all  difficul- 
ties disappear.  The  clause  becomes  a  substantial  limitation, 
as  undoubtedly  intended  by  the  parties;  and  it  encourages 
no  violation  of  law,  but,  rather,  discourages  it. 

In  this  view  of  the  case,  it  becomes  unnecessary  to  con- 
sider the  serious  and  perhaps  doubtful  question  which  was 
debated  on  the  argument,  namely,  whether  the  clause  in 
question  would  be  void  on  the  ground  of  pnblio  policy  if 
given  the  construction  claimed  for  it  by  appellants. 

By  the  Court — Judgment  affirmed. 

Babdejsn,  J.,  took  no  part 
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Promissory  note  as  paymer^:  Emdenoe  of  eoepress  eoniraet:  Court  and 
jury:  Life  insurance, 

t  An  express  oontract  that  a  note  given  for  a  debt  of  the  maker  should 
operate  as  a  payment  may  be  established  in  whole  or  in  part  by 
ciroumstantial  evidence,  but  mere  oircumstances  that  point  one 
way  as  reasonably  and  significantly  as  the  other  are  insufficient 
for  that  purpose,  and  in  the  absence  of  other  evidence  the  question 
should  not  be  submitted  to  the  jury  but  should  be  determined  by 
the  court,  as  matter  of  law,  against  the  party  asserting  such  con- 
traot,  upon  whom  was  the  burden  of  proot 

2,  Upon  the  evidence  in  an  action  upon  a  life  insurance  policy  —show- 
ing, among  other  things,  that  the  application  for  insurance  was 
accompanied  by  a  note  of  the  applicant  payable  ten  days  after 
date  for  the  amount  of  the  first  premium,  a  memorandum  being 
indorsed  on  the  note  to  the  effect  that  it  was  to  be  returned  if  the 
application  was  not  accepted;  that  the  note  was  taken,  as  the  agent 
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expressed  it,  to  "tie  up''  the  applicant;  that  both  application  and 
policy  provided  that  the  insurance  should  not  become  binding 
until  actual  payment  of  the  first  premium;  that  the  policy,  with  the 
customary  receipt  for  the  first  premium,  was  sent  to  the  agent, 
who  had  authority  to  waive  said  provision  of  the  policy,  and  he 
tetidered  them  to  the  applicant  and  demanded  payment  of  the 
note;  that  an  excuse  for  nonpayment  being  given,  the  agent  left 
the  ix)licy  with  the  applicant^  but  retained  the  note  and  the  re- 
ceipt, and  afterwards  left  the  note  with  a  bank  for  collection  and 
directed  it  to  deliver  the  receipt  on  payment  being  made;  that 
thereafter,  at  the  request  of  the  applicant,  the  time  for  payment  of 
the  note  was  extended,  but  the  extension  was  made  as  an  exten- 
sion of  the  time  for  payment  of  the  premium;  and  that  the  appli- 
cant died  without  paying  the  note  —it  is  held  that  there  was  an 
entire  failure  to  prove  any  agreement  that  the  note  should  be  taken 
'  in  payment  of  the  premium,  and  that  a  verdict  for  defendant 
should  have  been  directed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marathon 
county:  W.  C.  Silvebthoent,  Circuit  Judge.    Eeversed. 

Action  to  recover  on  an  insurance  policy.  One  Harris,  a 
general  agent  of  the  defendant  insurance  society,  took  Don- 
ald McDonald's  application  for  life  insurance  therein  for 
$5,000,  the  application  being  accompanied  by  the  applicant's 
note  for  $315.25,  the  amount  of  the  first  premium,  payable 
ten  days  after  the  date  thereof  to  the  order  of  the  assurer. 
On  the  margin  of  the  note  were  these  words:  "To  be  re- 
turned if  not  accepted  by  P.  S.  L.''  The  application  con- 
tained this  provision:  "The  assurance  hereby  applied  for 
shall  not  become  binding  upon  the  society  until  the  first 
premium  due  thereon  has  been  actually  received  by  said  so- 
ciety or  its  authorized  agent  during  my  lifetime  and  good 
health."  The  application  also  contained  an  interrogatory 
indicating  that  by  actual  payment  of  the  first  premium  at 
the  time  of  making  the  application  the  insurance  would  take 
effect  from  that  time  in  event  of  the  risk  being  accepted. 
This  is  the  interrogatory :  "  What  cash  instalment  has  been 
paid  to  make  the  assurance  herein  applied  for  binding  from 
this  date,  providing  the  risk  is  assumed  by  the  Society?'^ 
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Fop  an  answer  there  were  underwritten  the  letters  "  C.  O.  D." 
The  risk  was  accepted  and  the  policy  was  issued  accordingly 
and  sent  to  the  agent,  Harris,  for  delivery  to  McDonald, 
with  a  voucher  to  be  also  delivered  to  hira  on  his  paying  the 
first  premium.  Harris,  within  a  few  days  after  receiving 
the  policy  and  voucher,  tendered  them  to  McDonald  and 
demanded  payment  of  the  note.  The  note  was  not  paid, 
McDonald  excusing  nonpayment  by  saying  that  his  wife  was 
not  yet  satisfied  with  his  taking  the  insurance.  Harris  left 
the  policy  with  McDonald,  keeping  the  note  for  collection, 
and  the  voucher.  He  thereafter  deposited  the  note  in  the 
First  National  Bank  of  Wausau  for  collection,  and  delivered 
the  voucher  to  the  bank  for  McDonald  in  the  event  of  his 
paying  the  note.  Thereafter,  at  McDonald's  request  the 
time  for  paying  the  note  was  extended  to  November  15, 
1898.  On  the  23d  day  of  November,  1898,  McDonald  died. 
The  note  had  not  been  paid.  The  assurance  society  had  no 
knowledge  of  the  existence  of  the  note.  After  the  death  of 
the  assured  the  society  discovered  the  existence  of  the  note 
and  caused  it  to  be  tendered  to  plaintiff,  the  beneficiary  under 
the  policy,  and  a  demand  to  be  made  upon  her  for  a  return 
of  such  policy,  which  demand  was  refused.  All  the  con- 
ditions precedent  to  a  recovery  on  the  policy  were  performed, 
if  it  was  in  force  at  the  time  of  McDonald's  death,  and  this 
action  was  commenced  to  enforce  payment.  It  was  pleaded 
as  a  defense,  among  other  things,  that  the  first  premium  on 
the  policy  was  not  paid  or  payment  thereof  waived,  and  that 
the  policy  never  went  into  effect. 

The  facts  above  detailed  were  established  on  the  trial. 
There  was  evidence  by  Harris,  and  other  evidence,  tending 
to  show  that  the  policy  was  delivered  to  McDonald  merely 
for  his  examination.  The  court  refused  to  allow  any  expla- 
nation of  the  memorandum  on  the  note  except  as  to  the 
meaning  of  the  letters  "P.  S.  L."  and  that  they  stood  for 
the  name  of  the  assurance  society.    Harris  explained  the 
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circamstance  of  his  taking  the  note  by  saying  that  he 
wanted  "  to  tie  McDonald  up."  At  the  close  of  the  evi- 
dence defendant's  counsel  moved  the  court  to  direct  a  ver- 
dict in  its  favor,  which  was  denied,  due  exception  being 
taken  thereto. 

The  jury  rendered  a  special  verdict  in  substance  as  fol- 
lows: The  policy  was  manaally  delivered  by  Harris  to  Mc- 
Donald November  3, 1898.  Such  delivery  was  made  with 
the  understanding  that  the  policy  should  from  that  time 
stand  as  a  completed  insurance  contract.  The  note  was  ac- 
cepted as  a  payment  of  the  first  premium.  Harris,  on  be- 
half of  the  society,  waived  the  terms  of  the  policy  providing 
that  it  should  not  go  into  effect  until  payment  of  the  first 
premium. 

A  motion  to  set  aside  the  verdict  and  for  a  new  trial  was 
denied,  and  the  ruling  duly  excepted  to.  Judgment  was 
entered  on  the  verdict. 

For  the  appellant  there  was  a  brief  by  Winkler,  Flanders, 
Smithy  Boitum  dk  VilaSj  and  oral  argument  by  E.  P.  Vilas. 

For  the  respondent  there  was  a  brief  by  Bump,  Kreuteer 
<b  Rosenherry,  and  oral  argument  by  M.  B,  Rosenberry. 

Mabshall,  J.  Several  assignments  of  error  which  are 
discussed  at  considerable  length  in  the  briefs  of  counsel  do 
not  need  attention  because  of  the  conclusions  we  have  reached 
on  the  main  question  in  the  case,  that  is,  whether  the  note 
was  taken  in  payment  of  the  first  premium  upon  the  policy. 
We  shall  discuss  that  question,  assuming  for  the  purpose  of 
it  that  the  policy  was  delivered  to  McDonald  to  be  retained 
by  him. 

It  is  conceded  that  Harris  was  a  general  agent  of  the  so- 
ciety, not  a  mere  local  agent,  and  as  such  had  authority,  at 
the  time  of  the  delivery  of  the  policy,  to  bind  his  principal 
by  an  agreement  waiving  the  provision  of  the  policy  calling 
for  actual  payment  of  the  first  premium  thereon  as  a  condi- 
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tion  precedent  to  its  going  into  effect;  so  we  need  not  take 
time  to  discuss  -any  question  in  that  regard.  The  authorities 
are  in  substantial  harmony  in  respect  to  the  subject.  Joyce, 
Ins.  §  77,  and  notes.  It  is  also  conceded  that  the  condition 
of  the  policy,  as  to  its  not  going  into  effect  in  advance  of 
actual  payment  of  the  first  premiam,  is  fatal  to  plaintiff^s 
right  to  recover  unless  it  was  waived  by  the  assurer  through 
its  agent,  Harris,  and  that  whether  there  was  such  a  waiver 
depends  on  whether  McDonald  and  Harris  expressly  agreed 
that  the  former's  note,  given  with  his  application  for  the 
insurance,  should  operate  as  such  payment.  The  trial  court 
rightly  so  held,  though  several  dependent  questions  were 
submitted  to  the  jury  for  decision  in  addition  to  one  cover- 
ing the  vital  point  in  the  case.  The  jury  found  in  plaintiff^s 
favor  on  such  point,  also  that  down  payment  of  the  first 
premium  was  waived.  That  is,  they  said  the  note  was  taken 
by  the  society  as  a  down  payment  of  the  first  premiam,  and 
that  such  payment  was  waived.  The  literal  sense  of  the 
language  used  in  the  two  findings  is  conflicting;  bat  it  is 
reasonable  to  suppose  that  the  jury  intended  to  say  that  pay- 
ment of  the  first  premium  in  money  was  waived  and  that 
the  note  was  taken  in  lieu  thereof.  We  so  interpret  the 
verdict. 

It  follows  that  a  negative  answer  to  this  simple  question 
requires  a  reversal  of  the  judgment  appealed  from:  Was 
there  any  credible  evidence  tending  to  show  that  it  was  ex- 
pressly agreed  between  McDonald  and  Harris  that  the  for- 
mer's note  should  be  considered  as  an  actual  payment  of  the 
first  premium  upon  the  policy  ?  It  has  sometimes  been  said 
in  legal  actions  that  where  there  is  any  evidence  to  establish 
the  existence  of  a  fact  and  there  is  also  evidence  to  the  con- 
trary, a  question  is  presented  for  solution  by  a  jury,  and  that 
their  determination,  afBrmed  by  the  trial  court  by  a  refusal 
to  set  aside  the  verdict  and  grant  a  new  trial,  cannot  be  dis- 
turbed on  appeal.    That  is  misleading  as  the  language  is 
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often  understood.  Evidence  does  not  tend  to  establish  a  fact 
in  a  legal  sense  unless  it  reasonably  points  to  the  probable 
existence  thereof,  and  so  as  to  produce  conviction,  to  a  rea- 
sonable certainty,  in  the  mind  of  a  person  of  common  sense^ 
that  it  does  exist.  Facts  can  properly  be  determined  by  a 
jury  only  by  applying  human  reason  -and  common  sense  to 
evidence.  Every  such  determination  should  be  based  on  rea- 
sonable probabilities  established  by  evidence,  not  on  mere 
possibilities  or  conjectures.  0*Brien  v.  CI,  St.  P.,  M.  dk  0, 
R,  Co.  102  Wis.  628. 

In  considering  this  case  there  must  be  kept  prominently 
in  mind  the  settled  rule  that  the  taking  of  a  note  for  the 
debt  of  the  maker,  whether  such  debt  be  created  at  the  time 
of  such  taking  or  prior  \\i^T^\xi^  prima  fade  makes  the  note 
only  evidence  of  the  indebtedness,  and  that  such  rule  must 
prevail  in  the  absence  of  evidence  establishing  an  express 
contract  making  the  note  a  payment  of  the  debt.  Axdtman  dk 
Co.  V.  Jett^  42  Wis.  488,  There  must  also  be  kept  prominently 
in  mind  the  rule  that  an  express  contract  is  one  where  the 
parties  to  it  state  in  writing  or  verbally  the  terms  thereof. 
1  Parsons,  Contracts  (8th  ed.),  7,  note  1.  Such  a  contract 
can  only  be  established  by  evidence  sufficient  to  produce  con- 
viction, to  a  reasonable  certainty,  that  the  terms  of  it  were 
stated  between  the  parties  and  agreed  upon, —  not  conviction 
in  the  mind  of  a  reviewing  court,  but  in  the  mind  of  any 
person  exercising  common  sense  to  discover  the  truth  from 
the  evidence. 

Applying  the  rules  indicated,  we  have  been  unable  to  dis- 
cover in  the  record  any  evidence  to  support  the  finding  of 
the  jury  that  an  express  contract  as  to  the  taking  of  the 
note  in  payment  of  the  first  premium  upon  the  policy  was 
made.  There  was  not  a  word  of  evidence  from  the  mouth 
of  any  witness  to  that  effect,  nor  any  circumstance  that  i» 
not  just  as  consistent  with  the  view  that  the  note  was  taken 
as  mere  evidence  of  indebtedness,  as  with  the  view  that  it 
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was  taken  as  payment  of  the  preminm.  The  burden  of  proof 
to  establish  the  claim  that  the  note  was  received  as  a  pay- 
ment of  the  premium  was  on  plaintiff,  and,  while  an  express 
contract  may  be  established  in  whole  or  in  part  by  circum- 
stantial evidence  {Leitgabd  v,  Belt^  ante^  p.  107),  mere  circum- 
stances that  point  one  way  as  reasonably  and  significantly 
as  the  other  are  insufficient  for  that  purpose.  In  such  a  sit- 
uation the  controversy  should  not  be  submitted  to  the  jury. 
It  involves  a  question  calling  for  the  exercise  of  the  judicial 
function  to  declare  the  right  as  a  matter  of  law.  But  if  the 
question  is  submitted  to  a  jury  and  they  be  permitted  to- 
guess  or  conjecture  as  to  where  the  truth  lies,  if  the  result 
is  contrary  to  the  legal  conclusion  which  the  court  should 
declare,  it  ought  not  to  be  allowed  to  stand  as  a  correct  de- 
termination of  the  rights  of  the  parties.  Hyer  v,  JanesviUe, 
101  Wis.  371;  Cawleyv.  La  Crosse  City  R.  Co.  101  Wis.  145. 
It  is  often  said,  and  is  the  settled  law,  that  where  there  is  but 
one  reasonable  inference  it  is  the  duty  of  the  court  to  draw 
it  as  a  matter  of  law;  but  where  the  evidence  will  admit  of 
conflicting  reasonable  inferences  the  proper  inference  is  to- 
be  drawn  by  the  jury.  It  is  just  as  true  that,  where  there 
are  conflicting  reasonable  inferences  and  the  situation  will 
not  reasonably  admit  of  a  decision  that  those  pointing  one 
way  preponderate  over  those  pointing  the  other,  as  a  mat- 
ter of  law  the  case,  from  the  standpoint  of  the  party  on 
whom  the  burden  of  proof  rests,  fails,  and  the  question  pre- 
sented for  decision  is  one  of  law  for  the  court. 

Counsel  for  respondent  point  with  confidence  to  the  memo- 
randum on  the  note  to  the  effect  that  it  was  to  be  returned  if 
not  accepted,  and  the  evidence  that  the  note  was  taken  ^^  to- 
tie  McDonald  up."  Neither  such  circumstance  nor  such 
evidence  shows  or  tends  to  show  that  the  parties  expressly 
agreed  that  the  obligation  to  pay  should  be  deemed  an  actual 
payment.  Such  evidence,  direct  and  circumstantial,  at  most 
indicates  an  agreement  that  McDonald  would  pay  the  first 
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premium  at  the  due  date  of  the  note, —  not  that  the  note 
should  be  equivalent  to  such  payment.  That  such  was  the 
actual  understanding  is  evidenced  by  the  fact  that  the  cus- 
tomary receipt  for  the  first  premium,  given  to  policy  holders 
upon  making  payment  thereof,  was  retained  by  Harris  with 
the  note  to  be  delivered  to  McDonald  upon  his  paying  the 
same.  The  evidence  shows  that  the  extension  of  the  time 
for  payment  of  the  note  to  November  15,  1898,  was  made 
as  an  extension  of  time  for  payment  of  the  first  premium 
upon  the  policy.  The  bank  that  held  the  note  for  collec- 
tion was  informed  by  Harris  that  the  time  for  the  payment 
of  the  first  premium  was  extended  to  November  15th,  and 
at  the  same  time  the  receipt  referred  to  was  delivered  to 
the  bank  with  directions  to  turn  it  over  to  McDonald  upon 
his  paying  the  note.  The  provision  in  the  policy,  postpon- 
ing its  effect  as  an  insurance  contract  till  payment  of  the 
first  premium,  contemplated  a  delivery  of  the  policy  to  Mc- 
Donald subject  to  such  provision,  so  that  in  case  of  pay- 
ment of  the  first  premium  not  being  made  till  a  later  day 
the  liability  of  the  society  would  be  postponed  accordingly. 
So  the  delivery  of  the  policy  in  advance  of  payment  of  the 
first  premium  does  not  point  to  the  probability  of  a  waiver 
oi  the  provision  that  the  liability  under  such  policy  should 
not  antedate  actual  receipt  by  the  society  of  such  premium 
in  money,  nor  does  any  other  evidence  that  we  can  find  in 
the  record. 

Further  discussion  of  the  case  seems  to  be  nnnecessary. 
As  we  view  the  evidence  there  was  an  entire  failure  of 
proof  to  show  that  Harris  and  McDonald  agreed  that  the 
note  should  be  considered  as  a  cash  payment  of  the  first 
premium  or  in  lieu  of  such  cash  payment,  hence  that  the  mo- 
tion of  appellant  for  the  direction  of  a  verdict  should  have 
been  granted. 

By  the  Court. —  The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 
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Plaintiff,  dealing  extensively  in  lumber,  needed  to  have  engagements  116  307 

in  advance  for  large  quantities  to  meet  its  trade  and  contracts.  ^^^ 

Defendant,  who  owned  a  mill  and  the  timber  on  a  large  tract,  was  jqo  rr 
unwilling  to  sell  the  standing  timber,  but  was  willing  to  negotiate  117  507 
for  the  manufacture  and  sale  of  all  the  product  thereof.  With  a 
mutual  understanding  of  these  facts,  they  made  a  written  con- 
tract by  which  defendant  sold  to  plaintiff  all  of  the  merchantable 
lumber  "that  shall  hereafter  be  cut  and  manufactured  from  the 
timber  to  be  cut,  logged,  and  removed  from  "  the  tract  mentioned, 
"which  said  timber  upon  said  lauds  is  and  was  estimated  at  seven- 
teen million  feet,  more  or  less."  The  contract  provided  that  "the 
lumber  hereby  sold  .  .  .  shall  be  cut  and  manufactured  at '' 
defendant's  mill  **  within  three  years  from  this  date,  in  about  equal 
amounts  of  one  third  to  be  manufactured  each  sawing  season  for 
the  years  1898,  1899,  and  1900,  and  delivered  each  year:  provided 
tiiat  in  case  said  mill  should  be  destroyed  by  fire  .  .  .  the  said 
lumber,  or  the  amount  then  remaining  unmanufactured,  shall  be 
manufactured  at  some  other  suitable  mill."  Payment  was  to  be 
made  by  plaintiff,  first,  of  the  contract  price  of  the  standing  tim- 
ber to  the  parties  from  whom  defendant  had  purchased  it;  sec- 
ond, the  advanoes  made  by  one  W.  for  its  logging  and  manufacture; 
and  the  balance  to  defendant  A  man  was  to  be  employed  to  look 
after  the  grading  and  shipping  of  the  lumber,  his  wages  to  be  paid 
one  half  by  each  party;  and  the  lumber  was  to  be  manufactured 
under  the  direction  of  plaintiff,  provided  that  such  direction  should 
not  interfere  with  the  cutting  capacity  of  the  mill.  During  each 
of  the  years  1898  and  1899  the  defendant  manufactured  and  deliv- 
^jred  substantially  one  third  of  the  total  amount  of  lumber  con- 
tained in  all  of  said  timber,  but  thereafter  refused  to  manufacture 
and  deliver  the  remainder.  Held,  that  the  contract  was  for  the. 
sale  of  all  the  timber  capable  of  being  manufactured  from  the  en- 
tire body  of  lumber  described,  and  plaintiff  was  entitled  to  recover 
its  damages  for  the  breach  thereof. 

Appeal  from  an  order  of  the  circuit  conrt  for  Marathon 
county:  W.  C.  Silvekthorn,  Circuit  Judge.    Reversed, 
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Appeal  by  plaintiff  from  an  order  sustaining  a  general 
demurrer  to  the  complaint,  which  set  forth  substantially  the 
following  facts: 

Plaintiff  was  engaged  in  an  extensive  wholesale  and  retail 
lumber  business,  in  which  it  was  its  custom  to  contract  for 
and  purchase  large  quantities  of  lumber,  in  order  that  it 
might  have  in  advance  a  fixed  and  sufficient  supply  to  meet 
its  trade  and  contracts,  to  the  knowledge  of  the  defendant. 
Prior  to  September  13,  1897,  plaintiff  endeavored  to  pur- 
chase from  defendant  all  of  the  pine  timber  upon  the  lands 
described  in  the  contract  hereafter  mentioned.  Defendant 
was  unwilling  to  sell  the  standing  timber,  bnt  expressed  a 
willingness  to  negotiate  for  the  manufacture  and  sale  of  all 
of  the  product  thereof.  After  sundry  negotiations  therefor, 
a  written  contract  was  entered  into  between  the  parties  on 
October  14, 1897,  whereby  the  defendant,  as  party  of  the 
first  part,  granted  and  sold  to  plaintiff,  party  of  the  second 
part,  "all  of  the  merchantable  white  pine  and  Norway  lum- 
ber, lath,  and  shingles,  which  are  to  be  manufactured  and 
piled  in  the  mill  yard  at  the  Manson  mill,  in  Wausau,  Wis- 
consin, that  shall  hereafter  be  cut  and  manufactured  from 
the  timber  to  be  cut,  logged,  and  removed  from  the  lands 
known,"  etc.  (description),  "which  said  timber  upon  said 
lands  is  and  was  estimated  at  seventeen  million  feet,  more 
or  less.  .  .  .  That  the  lumber  hereby  sold  and  purchased 
by  the  party  of  the  second  part  shall  be  out  and  manufact- 
ured at  the  Manson  mill,  in  the  city  of  Wausau,  Marathon 
county,  Wisconsin,  within  three  years  from  this  date,  in 
about  equal  amounts  of  one  third  to  be  manufactured*each 
rawing  season  for  the  years  1898,  1899,  and  1900,  and  de- 
livered each  year:  provided,  that  in  case  said  Manson  mill 
should  be  destroyed  by  fire,  or  rendered  otherwise  unfit  for 
the  manufacture  of  said  lumber,  the  said  lumber,  or  the 
amount  then  remaining  unmanufactured,  shall  be  manu- 
factured at  some  other  suitable  mill  in  Wausau,  Wisconsin." 
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The  contract  then  provided  for  piling,  measuring,  and  in- 
specting the  lumber,  and  for  payment  by  the  purchaser, 
first,  of  the  contract  price  of  the  standing  timber  to  the  par- 
ties from  whom  the  defendant  had  purchased  it;  second,  to 
one  Warne  such  sum  as  defendant  might  owe  him  for  ad- 
vances for  logging,  etc. ;  and  the  balance  to  defendant.  Also, 
that  a  man  should  be  employed  to  grade  and  look  after  the 
shipping  of  the  lumber,  and  look  after  the  mutual  interests 
of  each  party;  his  wages  to  be  paid  one  half  by  each.  Fur- 
ther, that  the  lumber  should  be  manufactured  under  the  di- 
rection of  plaintiff,  provided  that  such  direction  should  not 
interfere  with  the  cutting  capacity  of  the  mill. 

On  the  same  day  another  contract  was  made  between  the 
same  parties,  which  is  set  out  in  the  complaint,  reciting 
**  that  whereas  the  said  Manson  has  this  day  entered  into  a 
contract  with  said  lumber  company  for  the  sale  of  a  quan- 
tity of  lumber,  by  contract  in  writing  bearing  even  date 
herewith,"  wherefore  a  price  was  made  at  which  said  Mem- 
son  would  load  and  grade  the  lumber. 

The  defendant,  in  pursuance  and  part  execution  of  the 
contract,  cut,  logged,  and  manufactured  into  lumber,  lath, 
and  shingles,  and  delivered,  during  the  years  1898  and  1899, 
about  12,500,000  feet  of  such  timber,  and  in  addition  thereto, 
and  prior  to  March  1, 1900,  cut,  logged,  and  removed  from 
the  lands  about  4,000,000  feet,  leaving  standing  thereon 
about  5,000,000.  The  4,000,000  feet  cut  and  removed,  but 
not  sawed  and  delivered,  contained  about  5,000,000  feet  of 
merchantable  lumber,  and  about  2,000,000  pieces  of  lath  and 
shingles.  The  remaining  standing  timber  contained  about 
6,000,000  feet  of  merchantable  lumber,  and  about  2,000,000 
feet  of  lath  and  shingles.  On  the  26th  day  of  March  defend- 
ant repudiated  the  contract,  and  refused  to  manufacture  or 
to  deliver  to  plaintiflf  any  of  the  timber  so  cut  and  removed 
by  him,  and  refused  to  cut  or  manufacture  any  of  that  re- 
maining on  the  land,  and  about  that  time  conveyed  away  said 
logs  and  standing  timber,  as  also  his>  milL 
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The  complaint  alleges  that  up  to  the  time  of  said  breach 
defendant  at  all  times,  in  conversation  and  correspondence, 
assumed  that  he  was  bound  to  delirer  to  plaintiff  all  of  the 
lumber,  lath,  and  shingles  contained  in  ail  of  the  pine  tim- 
ber which  stood  upon  the  lands  at  the  time  of  making  the 
contract.  The  price  of  lumber,  etc.,  mentioned  in  the  con- 
tract has  continuously  been  higher  since  the  beginning  of 
the  sawing  season  of  1898  than  the  prices  specified  in  said 
contract,  and  by  reason  of  the  breach  the  plaintiflf  has  sus- 
tained damages  in  the  sum  of  $50,000,  recovery  of  which  is 
prayed. 

For  the  appellant  there  was  a  brief  by  Olin  ds  Butler^  at- 
torneys, and  Mylrea  &  Bird^  of  counsel,  and  oral  argument 
by  E,  L,  Butler  and  0.  B.  Bird. 

For  the  respondent  there  was  a  brief  by  Ryan,  Hurley  dk 
Jones^  attorneys,  and  Van  Heche  db  Smart,  of  counsel,  and 
oral  argument  by  T.  0,  Ryan  and  M.  A,  Hurley. 

DoDGB,  J.  The  respective  parties  present  antagonistic 
views  as  to  the  force  and  effect  of  the  contract  set  forth  in 
the  complaint.  The  plaintiflf  contends  that  thereby  defend- 
ant agreed  to  deliver  to  it  all  of  the  lumber,  lath,  and  shin- 
gles which  could  be  manufactured  from  all  of  the  timber 
upon  the  lands  mentioned,  within  three  years  from  the  date 
of  the  agreement,  approximately  one  third  each  year,  so  that 
it  was  an  entire  contract  to  deliver  to  it,  in  approximately 
equal  thirds  in  each  of  these  three  years,  the  entire  product 
of  all  the  pine  timber, —  so  definite  in  its  scope  and  time  of 
performanoo  that  breach  thereof  gave  an  immediate  right 
of  action  for  damages,  to  be  measured  by  the  difference  be- 
tween the  contract  price  and  market  value  of  any  portion 
of  such  lumber  which  remained  undelivered.  Defendant,  on 
the  other  hand,  contends  that  this  is  merely  a  contract  bind- 
ing the  phiintiflf  to  receive  and  pay  for  any  lumber  which 
the  defendant  might  elect  to  manufacture  from  the  standing^ 
timber  in  question,  but  binding  the  defendant  to  deliver 
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only  sach  as,  in  bis  election,  he  might  choose  to  manufact- 
ure, and  at  such  times  as  he  might  so  choose,  and  therefore 
terminable  at  his  will,  without  liability  for  damages. 

The  most  important  rules  for  the  construction  of  contracts 
are:  The  primal  and  all-important  object  in  the  considera- 
tion of  any  written  contract  is  to  ascertain  the  intention 
which  the  parties  actually  had  and  sought  to  express.  In 
the  effort  to  reach  such  result,  all  parts  of  the  contract  must 
be  taken  into  consideration  with  reference  to  each  other, 
and,  if  possible,  such  an  interpretation  of  each  part  be  adopted 
as  will  be  consistent  with  and  give  effect  to  every  other 
part.  The  intention  of  the  parties  must  be  ascertained  from 
the  language  of  the  contract  itself,  but  it  is  proper  and  often 
necessary  that  the  court  should  be  informed  as  to  the  sub- 
ject matter  contracted  about,  the  relation  of  the  parties 
thereto,  and  the  circumstances  surrounding  the  transaction, — 
in  other  words,  should  be  placed  in  the  same  position  that 
the  parties  occupied  when  the  contract  was  put  in  words,  so 
as  to  be  able  to  view  the  terms  thereof  in  the  same  light  in 
which  the  parties  did.  Rohson  v.  Miss,  River  L.  Co.  43  Fed. 
Eep.  369;  TJ.  S,  v.  Feck,  102  U.  S.  64;  Zyman  v.  Bahcock, 
40  Wis.  503;  State  ex  rel  Ueiden  v.  Ryan,  99  Wis.  123. 
In  Lyman  v.  Bahcook,  supra,  it  was  said :  "  AVhatever,  there- 
fore, indicates  the  nature  of  the  subject,  is  a  just  medium  of 
interpretation  of  the  language  and  meaning  of  the  parties 
in  relation  to  it,  and  is  also  a  just  foundation  for  giving  the 
instrument  an  interpretation,  when  considered  relatively, 
different  from  that  which  it  would  receive  if  considered  in 
the  abstract."  In  the  Heiden  Case,  as  to  the  construction 
of  statutes,  it  was  said:  "Uncertainty  of  sense,  requiring 
judicial  construction,  does  not  always  spring  from  uncer- 
tainty of  expression.  Words  may  be  plain,  yet  their  literal 
meaning  lead  to  such  consequences  that  courts  must  neces- 
sarily violate  the  Jetter  in  order  to  reach  the  real  spirit  of 
the  law  and  give  effect  to  the  legislative  will." 
Vol.  108—15 
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In  the  light  of  the  last  of  the  three  rales  of  construction 
above  stated,  it  becomes  proper  to  consider  the  allegations 
of  the  complaint  as  to  the  situation  of  the  parties  at  the  time 
of  making  the  contract.  From  those  it  appears  that  the 
plaintiff,  a  lumber  dealer,  was  under  the  necessity  of  having 
engagements  reasonably  definite  for  considerable  amounts 
of  lumber  in  advance,  for  the  purposes  of  its  business;  that 
the  defendant  was  the  owner  of  this  tract  of  timber  and  of 
a  mill;  that  he  was  unwilling  to  sell  the  timber  alone,  but 
desired  to  dispose  of  it  in  such  a  manner  as  to  utilize  his  mill 
property;  and  that  the  parties  met  and  negotiated  upon 
mutual  understanding  of  those  circumstances.  From  this 
foundation,  proceeding  to  the  contract  set  out  in  the  state- 
ment of  facts  above,  it  is  well-nigh  inconceivable  that  the 
plaintiff  would  have  entered  into  a  contract  whereby,  en- 
tirely at  the  caprice  of  the  defendant,  it  might  have  forced 
upon  it  a  wholly  unknown  quantity  of  lumber,  varying  from 
a  mere  trifle  to  the  entire  capacity  of  defendant's  mill,  which, 
from  the  allegations  of  the  complaint,  appears  to  have  equaled 
or  exceeded  6,000,000  feet  per  season,  without  any  notice 
beforehand  to  enable  it  to  graduate  its  contracts  for  sales 
according  to  the  lumber  to  be  received.  Further,  the  knowl- 
edge of  this  situation  gives  especial  cogency  and  significance 
to  the  provisions  of  the  contract  declaring  that  the  timber 
in  contemplation  amounted  to  about  17,000,000  feet,  and 
that  the  same  should  be  cut  and  manufactured  within  three 
years,  and  that  approximately  one  third  thereof  should  be 
so  manufactured  and  delivered  each  year.  These  latter  ele- 
ments of  the  contract,  the  respondent  insists,  may  be  con- 
sidered so  insignificant  and  their  presence  so  accidental  as 
to  justify  the  court  in  ignoring  them  altogether  as  surplus- 
age. It  is  entirely  possible  that  words  in  a  contract  incon- 
sistent with  others  may  so  clearly  appear  to  have  been 
carelessly  used  or  to  serve  no  important  purpose  that  a  court 
need  not  hesitate  in  giving  an  apparently  correct  interpre- 
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tation  to  the  other  words  inconsistent  therewith.  But,  in 
weighing  the  relative  importance  of  conflicting  provisions, 
the  situation  of  the  parties  is  specially  significant,  and  in  the 
present  case  leaves  no  room  to  doubt  that  the  stipulations 
as  to  time  and  rate  of  delivery  were  most  carefully  consid- 
ered and  deemed  highly  important  by  both  parties.  Upon 
them  the  plaintiff  must  regulate  its  commercial  business,  and 
defendant  the  operation  of  his  mill  and  the  size  of  his  log* 
^ng  outfit 

Defendant's  position,  that  the  words,  '^  all  the  merchant- 
able lumber  that  shall  hereafter  be  cut  and  manufactured 
from  the  timber  to  be  out  and  removed  from  the  lands  in 
question,"  means  only  such  as  shall  happen  to  be  manufact- 
^ired  in  his  election,  be  it  little  or  much,  is  absolutely  incon- 
sistent with  the  above-mentioned  provision  that "  the  lumber 
hereby  sold  and  purchased  by  the  party  of  the  second  part 
-shall  be  cut  and  manufactured  at  the  Manson  mill  within 
three  years  from  this  date,  in  about  equal  amounts  of  about 
one  third  to  be  manufactured  each  sawing  season  for  the 
years  1898, 1899,  and  1900."  Those  words,  if  used  deliber- 
ately in  this  contract,  as  we  are  convinced  they  were,  could 
not  have  been  used  unless  the  minds  of  the  parties  had  al- 
ready settled  upon  the  proposition  that  an  approximately 
definite  aggregate  of  property  had  been  sold  by  the  previ- 
ous words;  otherwise,  the  phrase  is  wholly  incapable  of  en- 
forcement, for  the  plaintiff  could  not  establish,  at  the  end 
of  the  sawing  season  in  any  of  the  three  years  named, 
whether  it  had  been  complied  with  or  not.  No  breach 
could  be  predicated  if  it  got  but  1,000  feet  of  lumber  in 
either  of  those  years.  Again,  the  provision  that  "in  case  of 
the  destruction  of  said  Manson  mill  the  said  lumber,  or  the 
amount  then  remaining  unmanufactured,  shall  be  manufact- 
ured at  some  other  suitable  mill,"  is  wholly  meaningless, 
unless  the  parties  understood  that  some  definite  and  speci- 
.fied  lumber  had  been  sold  and  was  to  be  manufactured. 
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Especially  significant  are  the  words,  "or  the  amount  then 
remaining  unmanufactured;"  for,  if  no  particular  amount 
had  been  sold,  then  there  could  be  no  amount  to  remain  un- 
manufactured. The  effect  of  these  provisions,  without  con- 
sidering others,  is  to  establish  Beyond  reasonable  doubt  that 
the  earlier  words  in  the  contract  did  not  mean  a  wholly  un- 
certain, indefinite,  or  accidental  amount  of  lumber,  but  did 
mean  a  quantity  of  lumber  reasonably  ascertained  in  iden- 
tity and  amount.  That  view  being  reached,  all  of  the  other 
clauses  of  the  contract  fall  into  harmony,  and  are  consistent 
with  a  well-understood  purpose  and  intent  of  both  parties, 
in  making  the  contract.  Then  becomes  intelligible  and  sig- 
nificant the  estimate  of  17,000,000  feet;  the  provision  as  ta 
the  division  of  the  payments  for  all  of  said  lumber,  whereby 
is  to  be  paid,  first,  the  stumpage  price  to  thfe  parties  from 
whom  defendant  purchased  it;  second,  the  advances  made 
by  one  John  Warne  for  its  logging  and  manufacture;  and 
the  halarK^  to  defendant.  Then  it  is  possible  to  believe  that 
intelligent  men  would  agree  to  hire  and  share  the  wages  of 
a  man  to  look  after  the  shipping  and  grading,  and  insert 
the  provision  that  the  plaintiff  should  have  the  right  to  di- 
rect the  process  of  manufacture,  with  no  limitation  except 
that  it  should  not  interfere  with  the  cutting  capacity  of  tho 
mill.  This  last  proviso,  obviously  included  in  the  contract 
at  defendant's  instance,  is  extremely  significant  of  his  un- 
derstanding that  he  had  contracted  to  cut  and  deliver  a 
large  and  reasonably  definite  quantity  of  lumber,  and  was 
willing  to  surrender  the  direction  as  to  how  his  mill  should 
work  thereon,  provided  it  did  not  diminish  its  earnings  by 
lessening  its  output.  It  is  utterly  inconsistent  with  his  coun- 
sel's theory  that  manufacturing  was  intended  to  be  entirely 
optional  with  defendant,  for  it  vests  option  in  plaintiff. 

If  we  are  correct  thus  far,  namely,  that  the  words  of  grant 
in  the  contract  were  intended  by  both  parties  to  describe 
some  definite  and  ascertainable  quantity  of  lumber,  sold  bjr 
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ilefendaut  to  plaintiff,  it  only  remains  to  ascertain  what  that 
quantity  was.  That  is  not  difiicult,  in  the  light  of  the  sar- 
rounding  circumstances.  There  is  nothing  to  indicate  any 
other  quantity  or  volume  than  the  lumber  to  be  obtained 
from  dU  of  the  timber  standing  on  the  lands  in  question. 
The  estimate  which  had  previously  been  made  of  such  tim- 
ber; the  attachment  and  incorporation  in  this  agreement 
of  the  contracts  with  the  parties  from  whom  defendant  had 
purchased  the  stumpage,  and  to  whom  plaintiff  was  to  pay 
the  price  thereof  out  of  the  lumber  delivered;  indeed,  the 
very  designation  of  the  land  from  which  such  timber  was 
to  be  cut, — all  these  indicate  that  quantity,  and  no  other. 
Further,  and  most  cogent  as  bearing  upon  defendant's  under- 
standing, is  the  fact  that  in  each  of  the  years  1898  and  1899 
he  did  deliver  substantially  one  third  of  the  total  amount 
of  lumber  contained  in  all  of  said  timber.  Much  stress  is 
laid  by  the  circuit  judge,  in  an  opinion  filed  by  him,  upon 
the  fact  that  the  quantity,  approximately  6,000,000  feet  per 
year,  was  an  extraordinary  quantity  for  one  establishment 
to  handle,  and  therefore  improbable.  He  mnst  have  over- 
looked the  fact,  alleged  in  the  complaint,  that  for  two  of  the 
contractual  three  years  defendant's  mill  did  handle  such 
amount.  Whether  it  was  run  exclusively  upon  this  timber 
or  not  is  not  alleged,  but  certainly  the  contract,  thus  con- 
strued, was  not  in  excess  of  the  capacity  of  defendant,  either 
in  logging  or  in  manufacturing. 

A  contract  having  many  elements  of  similarity  with  the 
one  now  before  us  was  considered  by  Judge  Shibas  in  Rob- 
son  V.  Miss.  Eiver  L.  Co.  43  Fed.  Kep.  364,  and  again,  after 
judgment,  in  61  Fed.  Kep.  893.  There  a  contract  by  a  log- 
driving  and  booming  company  with  the  owner  of  consider- 
able tracts  of  lands  tributary  to  their  river  provided  that 
they  should  drive  logs  for  him,  not  exceeding  a  specified 
amount  each  year,  at  a  given  price.  The  facts  of  the  situa- 
tion were  recited  under  a  "  whereas  "  in  the  contract.    There 
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was  no  specification  as  to  the  duration  of  the  contract  or  as 
to  the  quantity;  but  the  court  held,  from  the  situation  alone, 
that  it  was  a  contract  to  drive  and  boom  all  the  logs  which 
the  plaintiff  had  upon  his  then-owned  premises;  and  upon 
a  repudiation  thereof  while  he  still  had  some  40,000,000  feet 
undriven,  part  cut  and  part  not  yet  cut,  he  was  held  en- 
titled to  recover  as  damages  the  increased  expense  imposed 
upon  him  for  driving  and  booming  his  remaining  logs, — 
both  those  which  he  had  cut  and  tendered  at  the  river,  and 
those  which  still  remained  standing. 

In  the  view  we  have  taken  of  the  necessary  construction 
of  the  words  used  in  this  contract  in  the  light  of  the  sur- 
rounding circumstances,  it  becomes  immaterial  to  consider 
the  question  —  much  discussed  by  defendant  —  whether  the 
contract,  upon  his  interpretation  thereof,  would  be  of  any 
validity;  whether  it  would  contain  any  element  of  obliga- 
tion on  defendant's  part  sufficient  to  constitute  mutuality. 
Suffice  it  to  say  that  in  the  two  very  recent  cases  of  Hoffman 
V.  MaJloU,  104  Wis.  630,  and  Teipd  v.  Meyer,  106  Wis.  41, 
neither  of  which  is  cited  by  counsel,  the  subject  of  mutual- 
ity necessary  to  the  validity  of  contracts,  and  the  author- 
ities bearing  thereon,  are  so  fully  discussed  that  respondent's 
citation  of  numerous  decisions  from  other  states  was  hardly 
necessary. 

Conceding  that  the  contract  as  interpreted  by  respondent 
would  be  valid,  we  find  that  interpretation  violative  of  the 
most  important  stipulations  of  the  writing  itself,  inconsist- 
ent with  the  situation  and  needs  of  the  parties,  and  opposed 
to  their  obvious  purpose  and  intention.  On  the  contrary, 
the  language  of  that  writing,  in  the  light  of  the  conditions 
under  which  it  was  used,  declares  a  meeting  of  minds  upon 
an  agreement  for  the  purchase  and  sale  of  all  the  lumber 
capajble  of  being  manufactured  from  the  entire  body  of  tim- 
ber described.  Such  being  the  contract,  the  complaint 
clearly  alleges  a  completed  violation  thereof  by  defendant^ 
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and  resulting  damage  to  plaintiff.  The  contract,  its  breach, 
and  damages  therefrom,  are  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  erroneously  sustained. 
By  the  Gowt. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  directions  to  overrule  the  de- 
murrer. 


BBAifnxr,  Appellant,  vs.  The  Bkblin  Farmees'  Mutual  Fbueb 
&  BuTZ  Vbesicheeungs  Company,  Eespondent. 

November  2 — November  16, 1900, 

Fire  insurance:  Property  "  on  premises." 

At  the  time  of  the  issuance  of  a  fire  insurance  policy,  under  sea  1931, 
Stats.  1898,  coYering  hay  and  grain  ''on  premises."  the  instired  had 
haj  and  grain  on  the  premises  mentioned  in  his  application,  and 
had  no  other  premises.  Afterwards,  still  retaining  such  premises 
and  having  hay  and  grain  thereon,  he  rented  a  farm  in  another 
section,  and  his  hay  and  grain  on  the  latter  were  destroyed  by  firep 
Held,  that  the  policy  did  not  cover  such  loss. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marathon 
county:  W.  0.  Silverthoen,  Circuit  Judge.    Affirm^. 

Defendant,  a  town  mutual  fire  insurance  company,  on 
May  17,  1898,  issued  to  plaintiff  its  policy,  to  run  for  five 
years,  upon  real  and  personal  property,  to  wit:  Dwelling 
house,  |600;  furniture  and  clothing,  $100;  surplus  produce, 
|25;  stables,  $60;  hay,  fifteen  tons,  $90;  grain,  $50;  two 
horses,  $132,—  and  other  articles  and  stock.  The  policy  was 
based  upon  an  application  in  which  the  same  items  of  prop- 
erty are  set  forth,  and  which  contained  the  direction:  "Ex- 
posures: Describe  the  relative  situations  of  the  buildings  to 
be  insured,  and  all  other  dangers  within  seventy-five  feet." 
Also,  "  Make  a  diagram  of  the  situation  upon  the  other  side 
of  this  sheet."    The  diagram  was  of  section  32,  town  30, 
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range  6,  divided  into  forty-^cre  parcels,  upon  which  a  stable 
and  house  were  marked  as  in  the  8.  W.  i  of  the  8.  W.  J. 
At  date  of  policy  and  thereafter  plaintiff  owned  and  resided 
at  the  place  designated  on  the  plat,  and  had  there  articles 
equivalent  to  the  descriptions  in  the  policy  and  application. 
The  following  year  he  rented  in  addition  the  Burmeister 
farm,  situated  in  section  30,  something  more  than  a  mile 
away,  and  raised  crops  thereon,  including  hay  and  grain, 
which  were  stored  in  the  buildings  on  the  rented  premises, 
and  which  on  August  23,  1899,  were  destroyed  by  fire  re- 
sulting from  lightning,  to  an  amount  exceeding  the  items  of 
hay  and  grain  specified  in  the  policy.  The  only  question 
raised  on  appeal  is  whether  the  policy  covered  hay  and  grain 
so  situated.  The  court  directed  a  verdict  for  defendant, 
from  judgment  on  which  plaintiff  appeals. 

Por  the  appellant  there  was  a  brief  by  Z.  Mardietti^  at- 
torney, and  Mylrea  cfe  Bird^  of  counsel,  and  oral  argument 
by  Mr.  Marchetti  and  Mr.  W.  H,  Mylrea.  They  cited  Bow- 
ers V.  Pomeray^  21  Ohio  St  190;  Anderson,  Law  Diet. 
"  Premises;"  Black,  Law  Diet. ;  Sawyer  v.  Dodge  Co.  M.  Ins. 
Co.  37  Wis.  503;  Noyes  v.  N.  W.  Nat  Ins.  Co.  64  Wis.  415. 

Por  the  respondent  there  was  a  brief  by  Bumpy  Krevtzer 
<&  Bosenhern/y  and  oral  argument  by  M.  B.  Rosenherry. 
They  cited  N.  W.  M.  Z.  Ins.  Co.  v.  Germania  F.  Ins.  Co.  40 
Wis.  446;  Amos  v.  Fond  du  La^^  46  Wis.  696;  Joyce,  Ins. 
§  1T48  et  seq.;  Mead  v.  Phsnix  Ins.  Co.  158  Mass.  124;  Benton 
V.  Farmers'  M.  F.  Ins.  Co.  102  Mich.  281. 

Dodge,  J.  Sec.  1931,  Stats.  1898,  prohibits  town  insurance 
companies  from  insuring  "  any  property  other  than  detached 
dwellings  and  their  contents;  farm  buildings  and  their  con- 
tents; live  stock  in  possession  or  running  at  large;  farm 
products  on  premises,  and  farming  implements."  This 
statute,  of  course,  entered  into  and  became  part  of  every 
policy  written  by  the  respondent;  and  the  present  policy 


Wis.]  august  TERM,  1900.  233 

Brandt  va  Berlin  Farmers'  3iatual  Fener  &  Blitz  Versicherungs  Ca 

insures,  therefore,  "Tiay  on  premises  "  and  "  grain  on  prem- 
ises." At  the  time  of  the  policy,  appellant  had  hay  and 
grain  on  the  premises  mentioned  in  his  application.  At  the 
time  of  the  loss  he  had  hay  and  grain  on  those  premises, 
and  also  other  hay  and  grain  on  other  premises.  It  seems 
too  obvious  for  much  debate  that  the  words  "on  premises," 
by  statute  incorporated  into  the  contract,  if  they  have  any 
force  at  all,  must  have  been  understood  and  intended  to 
apply  to  the  premises  then  in  contemplation  of  the  parties. 
At  that  time  there  was  no  room  for  ambiguity,  for  appellant 
had  no  other  premises.  The  words  are  restrictive.  But  for 
them,  a  contract  to  insure  appellant  against  loss  by  fire  to 
his  hay  or  grain  would  be  personal,  and  not  affected  by  con- 
siderations as  to  where  the  property  might  be.  Sawyer  v. 
Dodge  Co.  M.  Ins.  Co.  87  Wis.  503.  Thus  understood,  the 
contract,  when  written,  insured  hay  and  grain  on  those 
premises  and  nowhere  else.  Purchase  or  leasing  of  other 
premises  by  appellant  a  year  afterwards  could  not  change 
the  meaning  of  the  contract  already  in  existence,  when  no 
such  act  was  in  contemplation  of  the  parties  at  the  time  of 
contracting.  The  policy  meant  the  same  thing  in  August, 
1899,  as  in  May,  1898,  and  excluded  from  its  terms  farm 
produce  elsewhere  than  on  the  premises  in  section  32.  The 
construction  contended  for  by  appellant  would  give  him  in- 
surance against  double  risk  at  the  price  paid  for  single  risk 
by  his  fellow. policy  holders, —  a  result  too  unfair  and  un- 
reasonable to  permit  belief  that  either  the  policy  or  the 
statute  contemplates  it.  The  conclusion  of  the  court  helow 
that  appellant's  loss  was  not  covered  by  the  policy  sued  on 
was  correct. 
By  the  Cowrt. —  Judgment  aflBrmed. 
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In  bb  Estate  of  MoOobmioe. 

November  B — November  16^  1900, 

Adaption  of  children:  Jurisdiction:  Petition:  Finding  as  to  abandon^ 
ment:  Preeumpiions, 

1  A  petition  for  leave  to  adopt  a  ohild,  under  seo.  4031,  State.  1808;  may 
be  suflScient  to  give  the  county  court  jurisdiction  of  the  proceeding, 
although  it  fails  to  state  all  tlie  facts  essential  to  authorize  such 
adoption  and  even  fails  to  state  the  name  or  residence  of  either 
parent 

9L  Under  sec.  4022,  Stats.  1898,  an  order  of  adoption,  made  without  the 
consent  of  the  living  parents  or  either  of  them,  cannot  be  upheld 
on  the  ground  that  they  had  abandoned  the  child  unless  that  fact 
was  judicially  determined  and  foimd  by  the  county  court.  A  sub- 
sequent finding  of  that  fact  by  another  court  is  of  no  avail;  and 
there  can  be  no  presumption  that  the  county  court  so  found,  where 
the  record  is  silent  as  to  the  fact. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marathon 
county:  W.  0.  Silverthorn,  Circuit  Judge.    Reversed. 

For  the  appellants  there  were  briefs  by  GaH  H.  MueUery 
attorney,  and  Eycm^  Hurley  dk  Jones^  of  counsel,  and  oral 
argument  by  T,  G,  Ey<m  and  Jf.  A,  Hurley. 

For  the  respondent  administrator  there  was  a  brief  by 
Louis  Marc?ieU%  attorney,  and  Myl/rea  dk  Birdj  of  counsel, 
and  oral  argument  by  Mr.  W.  H.  JUylrea,  Mr.  G.  B.  Birdy 
and  Mr.  Marchetii,  They  contended,  inter '  aliuj  that  the 
objections  to  the  order  of  adoption  on  the  "ground  that  there 
was  no  notice  to  or  consent  of  the  parents  only  go  to  the 
jurisdiction  of  the  person  of  the  parents  and  can  only  be 
raised  by  them.  Schiltz  v.  EoenitZy  86  Wis.  31 ;  Parsons  v. 
Parsons,  101  Wis.  81;  JHohr  v.  Porter,  61  Wis.  487;  O'Dell 
V.  Rogers,  44  Wis.  136;  Melms  v.  Pfiat&r,  59  Wis.  186;  Weld 
V.  Johnson  Mfg.  Go.  84  Wis.  537;  Van  Fleet,  Collateral  At- 
tack, §  408;  Jfugent  v.  PoweR,  4  Wyo.  173,  20  L.  R.  A.  199. 
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Cassodat,  C.  J.  This  is  an  appeal  from  a  judgment  of  the 
circuit  court  entered  January  3, 1900,  aflBrming  an  order  of 
the  county  court  entered  May  9, 1899,  appointing  Carl  Kro- 
nenwetter  as  administrator  of  the  estate  of  Ellen  McCormick^ 
deceased.  The  order  was  made  on  the  petition  of  Emory 
McCormick,  claiming  to  be  a  son  by  adoption  of  Ellen  Mc- 
Cormick, who  died  intestate  March  18, 1899.  Her  husband, 
Thomas  McCormick,  died  testate  December  8,  1898.  The 
facts  in  relation  to  such  adoption,  as  appears  from  the  rec- 
ord, are  to  the  effect  that  December  20,  1880,  Thomas  and 
Ellen  McCormick  presented  to  the  county  court  their  veri- 
fied petition  that  they  were  husband  and  wife,  and  were 
residents  of  the  town  of  Easton,  in  Marathon  county,  and 
were  desirous  of  adopting  a  child  not  their  own  by  birth,  to 
wit,  Emory  Brown,  who  was  then  an  infant  under  the  age 
of  fourteen  years,  and  was  six  years  old;  that  John  T.  Callon 
and  John  Patzer,  as  guardians,  had  given  their  written  con- 
sent to  such  adoption;  that  the  petitioners  were  of  sufficient 
ability  to  bring  up  the  child  and  furnish  him  suitable  nur- 
ture and  education,  having  reference  to  the  degree  and  con- 
dition of  his  parents,' — and  praying  for  such  adoption  and 
the  change  of  the  child's  name  accordingly.  Such  written 
consent  of  Callon  and  Patzer  accompanied  the  adoption,  and 
recited  that  they  were  such  guardians  of  Emory,  who  was 
six  years  of  age,  and  was  signed  by  them  as  "  Poor  Com- 
mittee of  Marathon  County,  Wis.,"  and  bore  date  December 
16,  1880.  Neither  the  petition  nor  such  consent  named  the 
father  or  mother  of  Emory  or  their  residence.  Upon  such 
petition  and  consent  the  county  court  made  and  entered  an 
order  June  8, 1881,  reciting  that  Emory  Brown  was  an  in- 
fant under  fourteen  years  of  age,  and  was  six  years  of  age; 
that  Thomas  and  Ellen  McCormick  were  desirous  of  adopt- 
ing him  as  their  child;  that  "John  Callon  and  John  Patzer, 
guardians  and  poor  commissioners,"  had  given  their  consent 
in  writing  to  such  adoption;   that  the  court  was  satisfied 
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with  the  identity  and  relations  of  the  persons  and  that  the 
petitioners  were  of  safficient  ability  to  bring  up  and  furnish 
suitable  nurture  and  education  for  the  child,  having  refer- 
ence to  the  degree  and  condition  of  its  parents;  and  that  it 
was  proper  that  such  adoption  should  take  effect.  There- 
upon it  was  ordered  that  from  and  after  the  date  thereof 
Emory  Brown  should  be,  to  all  legal  intents  and  purposes, 
the  child  of  the  petitioners,  Thomas  and  Ellen  McCormick ; 
that  the  name  of  the  child  be  changed  to  Emory  McCor- 
mick, according  to  the  prayer  of  the  petition.  Such  order 
fails  to  give  the  name  or  residence  of  either  the  father  or 
mother  of  the  child. 

It  appears  in  evidence  that  Emory's  father  and  mother 
were  divorced  November  14,  1881;  that  July  10,  1893, 
Thamas  McCormick  made  his  last  will  and  testament, 
wherein  he  gave  and  bequeathed  to  his  adopted  son,  Emory 
McCormick,  five  dollars,  and  gave,  devised,  and  bequeathed 
all  the  balance  of  his  property  to  his  wife,  Ellen;  that  De- 
cember 3, 1808,  Thomas  McCormick  died,  and  thereupon 
such  will  was  filed  and  admitted  to  probate;  that  March  18, 
1899,  Ellen  died  intestate;  that  March  21, 1899,  Emory,  as 
such  adopted  son,  presented  to  the  county  court  his  verified 
petition  for  such  appointment  of  such  administrator  of  the 
estate  of  Ellen  McCormick,  deceased. 

The  trial  court  found,  in  effect,  that  Ellen  McCormick 
died  intestate,  leaving  property  in  the  county;  that  the  ap- 
pellants were  her  brothers  and  sisters;  that  she  left,  her  sur- 
viving, no  husband  or  natural  children  nor  child,  and  that 
the  petitioner,  Emory  Brown  (McCormick),  was  the  duly  and 
legally  adopted  son  of  Ellen, —  and,  as  conclusions  of  law, 
that  the  county  court  properly  granted  the  administration 
of  her  estate  to  the  person  so  requested  by  him.  The  cir- 
cuit court  based  such  findings  wholly  upon  a  certified  copy 
of  the  proceedings  of  the  county  court.  From  the  judgment 
entered  thereon  accordingly,  affirming  the  order  of  the 
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county  court  appointing  such  administrator,  the  brothers 
and  sisters  of  Ellen  bring  this  appeal. 

The  statute  provides  that  the  "administration  of  the  es- 
tates of  intestates  shall  be  granted  to  some  one  or  more"  of 
the  relatives  therein  named,  and  the  order  of  their  appoint- 
ment, "as  the  county  court  might  think  proper,  or  to  such 
person  as  the  widow,  surviving  husband  or  next  ofhin  may 
request  to  have  appointed,  if  suitable  and  competent  to  dis- 
charge the  trust."  Stats.  1898,  sec.  3807.  Here  the  admin- 
istrator was  appointed  on  the  petition  and  at  the  request  of 
Emory  Brown  (McCormick)  on  the  ground  that  he  was  the 
legally  adopted  son  of  Thomas  and  Ellen  McCormick.  The 
question  recurs  whether  he  was  such  legally  adopted  son. 
The  appellants  contend  that  the  petition  of  Thomas  and 
Ellen  McCormick  for  the  adoption  of  Emory  was  insufficient 
to  give  the  county  court  jurisdiction,  for  the  reason  that  it 
failed  to  state  all  the  facts  essential  to  authorize  such  adop- 
tion. The  petition  is  far  from  being  a  model.  It  even  fails 
to  state  the  name  or  residence  of  Emory's  father  or  mother. 
Nevertheless  we  are  constrained  to  hold  that  it  was  a  suffi- 
cient compliance  with  the  statute  to  give  the  county  court 
jurisdiction  to  hear  proof  in  the  matter  of  the  adoption  of 
the  child.  Sec.  4021.  But  that  did  not  authorize  that  court 
to  order  or  adjudge  such  adoption  in  violation  of  the  next 
section  of  the  statute.  Sec.  4022.  That  section  declares 
that  "  no  such  adoption  shall  be  made  without  the  written 
consent  of  the  living  parents  of  such  child  unless  the  court 
shaUJind  that  one  of  the  parents  has  ahcmdoned  the  child  or 
gone  to  parts  unknown,  when  such  consent  may  be  given 
by  the  parent,  if  any,  having  the  care  of  the  child."  It  fur- 
ther provides,  in  effect,  that  in  case  the  parents  are  living 
and  "have  abandoned  the  child  such  consent  may  be  given 
by  the  guardian  of  such  child,  if  any,"  and  "that,  unless  the 
living  parent  or  parents  of  a  minor  consent  to  such  adop- 
tion, it  shall  be  the  duty  of  the  court  having  jurisdiction" 
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to  appoint  a  time  and  place  for  hearing  such  petition,  and 
give  notice  thereof  as  prescribed.  The  substance  of  the  order 
of  the  county  court  adopting  the  child  is  given  above  in  the 
statement  of  facts.  It  does  not  find  that  the  parents  of  the 
child,  or  either  of  them,  had  abandoned  the  child, —  much 
less  that  they,  or  either  of  them,  were  dead.  It  does  not 
^ven  mention  the  name  or  residence  of  either  of  them,  and 
yet  it  appears  from  the  record  that  they  were  both  living  in 
the  county  at  the  time;  and  there  is  no  claim  that  they,  or 
either  of  them,  had  notice  of  the  proceedings,  as  required 
by  the  statute.  Such  being  the  facts,  the  order  of  adoption, 
based  upon  the  abandonment  of  the  child  by  the  parents, 
was  clearly  a  nullity  as  against  them.  SchUtz  v,  HoenUBj  86 
Wis.  31. 

Such  want  of  notice  to  the  parents,  however,  did  not  take 
away  the  jurisdiction  of  the  county  court  to  determine 
whether  the  parents  had  in  fact  abandoned  the  child.  Par- 
dons V.  Parso7i8, 101  Wis.  76,  81,  82.  In  that  case  it  was  said 
by  my  brother  Marshall,  speaking  for  the  court,  in  effect, 
that  "the  fact  of  abandonment,  judicially  determined,  was 
.  essential  to  the  jurisdiction  "  of  the  court  to  order  or  adjudge 
such  adoption.  101  Wis.  79.  In  that  case  the  fact  of  aban- 
donment was  so  judicially  determined.  In  the  case  at  bar 
it  was  not  so  determined.  The  statute  quoted  expressly  pro- 
hibited such  adoption  on  the  ground  of  abandonment,  with- 
out the  fact  of  abandonment  being  found  by  the  county 
court.  To  obviate  the  objection,  it  is  said  that  the  circuit 
court  did  find  such  abandonment.  But  that  does  not  give 
life  to  such  adoption  by  the  county  court  without  any  find- 
ing of  such  abandonment.  Counsel  ask  us  to  presume  such 
finding  by  the  county  court,  though  never  reduced  to  writ- 
ing. It  is  true  that  in  a  certain  class  of  cases,  where  the 
record  is  silent  as  to  some  fact,  a  presumption  will  be  in- 
<lulged  in  favor  of  the  judgment.  Wehb  v.  Mdoy^  32  Wis.  319 ; 
Oakea  v.  Estate  of  BucJdey,  49  Wis.  592;  MitcheU  v.  Rolisoriy 
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62  Wis.  155.  But  we  are  not  aware  of  any  such  presump- 
tion in  violation  of  an  express  statutory  requirement,  and  in 
a  proceeding  which  is  purely  statutory.  If  the  facts  were 
such  as  to  obviate  the  express  prohibition  of  the  statute,  they 
should  have  been  found  by  the  county  court.  We  must  hold 
that  the  county  court,  in  granting  such  adoption,  acted  in 
excess  of  its  jurisdiction.  State  ex  rd.  AtCy  Oen.  v.  Circuit 
Cowrt^  97  Wis.  1. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  eause  is  remanded  with  direction  to  reverse 
the  order  of  the  county  court,  and  for  further  proceedings 
according  to  law. 


SooTT,  Eespondent,  vs.  Hobe,  Appellant. 

Nwember  t — November  le,  1900, 

Jurisdiction:  State  and  federal  courts:  Consuls:  Evidence:  Immaterial 
error:  New  trial:  Newly  discovered  evidence:  Negligence, 

1.  The  state  courts  have  jurisdiction  of  actions  against  trading  consuls 

or  rice  consuls  of  foreign  nations  concerning  matters  arising  out 
of  their  business,  there  being  no  constitutional,  statutory,  or  treaty 
provision  Testing  exclusive  jurisdiction  of  such  cases  in  the  United 
States  courts. 

2.  The  admission  of  evidence  of  immaterial  facts  was  not  prejudicial 

where  they  had  previously  appeared  in  the  case  by  evidence  which 
was  properly  received. 
a.  The  issue  being  whether  plaintiff  was  to  receive,  for  looking  after 
defendant's  vacant  buildings,  eta,  compensation  in  addition  to  the 
use  of  one  of  suoh  buildings  as  a  dwelling  rent  free,  the  failure  of 
defendant,  previous  to  the  trial,  to  interview  a  clerk  employed  by 
him  in  a  store  about  six  miles  distant^  at  which  plaintiff  traded, 
to  ascertain  what  such  clerk  knew  concerning  the  case,  is  field  such 
a  laok  of  diligence  as  to  justify  the  denial  of  a  motion  for  a  new 
trial  based  on  an  alleged  discovery  that  plaintiff  had  made  admis- 
sions to  such  olerk. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county :  W.  C.  Silverthobn,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  the  reasonable  value  of  services 
claimed  to  have  been  performed  by  the  plaintiff  for  the  de- 
fendant between  June  1,  1898,  and  April  6,1899,  in  looking 
after  and  taking  care  of  certain  unused  buildings  near  Clif- 
ford Station,  Lincoln  county,  Wisconsin,  and  also  in  looking 
after  certain  lands  of  the  defendant  in  that  vicinity.  The 
allegations  of  the  complaint  were  denied  by  the  answer,  and 
the  defendant  alleged  that  the  only  services  rendered  by 
the  plaintiff  were  rendered  pursuant  to  an  agreement  that 
the  plaintiff  was  to  have  one  of  the  buildings  as  a  dwelling 
house  free  of  rent,  in  consideration  of  the  care  of  all  the 
buildings.  The  answer  also  alleged  that  the  defendant  was 
a  citizen  of  Norway,  and  that  he  was  and  had  been  sinco 
1883  vice  consul  of  Sweden  and  Norway,  residing  at  St. 
Paul,  in  the  state  of  Minnesota,  and  that  the  state  courts 
had  no  jurisdiction  of  the  action  on  that  account,  but  that 
the  United  States  courts  had  sole  jurisdiction  of  such  actions. 

It  appeared  by  the  evidence  that  the  defendant  had  lived 
in  the  city  of  St.  Paul  since  the  year  1883,  and  that  he  was 
a  citizen  of  Norway,  and  was  the  vice  consul  of  Norway 
and  Sweden,  as  alleged  in  the  answer;  that  since  1887  he 
had  been  engaged  in  the  lumber  and  land  business,  owning 
considerable  tracts  of  land  in  various  parts  of  Wisconsin, 
and  operating  at  least  one  sawmill;  that  in  May,  1898,  he 
bought  a  considerable  tract  of  land  in  the  vicinity  of  Clif- 
ford Station,  Lincoln  county;  that  on  this  land  and  at  the 
station  there  were  a  number  of  deserted  buildings  which 
had  been  used  by  the  Clifford  Lumber  Company,  consisting 
of  a  store  building,  a  boarding  house,  some  frame  buildings, 
a  blacksmith  shop,  etc.,  all  of  which  were  rough  and  un- 
painted.  A  mill  had  been  operated  by  the  Clifford  Lumber 
Company  at  the  station,  which  burned  down  in  November, 
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1897.    The  defendant  bought  the  land  for  the  purpose  of 
selling  again. 

It  farther  appeared  that  the  plaintiff  was  a  log  scaler  and 
Inmber  estimator,  and  that  he  had  worked  for  the  Clifford 
Lumber  Company;  that  in  June,  1898,  the  plaintiff  and  de- 
fendant met  at  Clifford  Station,  and  had  some  talk  with 
regard  to  the  plaintiff's  looking  after  the  deserted  buildings 
and  showing  the  land  to  prospective  purchasers.  The  plaint*, 
iff  claims  that  in  this  conversation  it  was  agreed  that  the 
plaintiff  should  look  after  the  property  and  that  the  wages 
would  be  agreed  npon  at  a  later  time,  and  the  defendant 
claims  that  the  agreement  was  that  if  the  plaintiff  would 
look  after  the  buildings  he  should  have  one  house  to  live  in 
free  of  rent.  The  plaintiff  moved  into  the  house  and  looked 
after  the  buildings  and  property  until  April,  1899.  Consid- 
erable correspondence  passed  between  the  parties,  which 
was  all  put  in  evidence. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $374. 
The  defendant  moved  for  a  new  trial  on  exceptions  to  evi- 
dence and  the  charge  of  the  court,  and  also  on  the  ground 
of  newly  discovered  evidence;  but  the  motion  was  over- 
ruled and  judgment  entered  for  the  plaintiff  upon  the  ver- 
dict, from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Ourtisj  Eeidj  Smith 
dk  Curtis^  and  oral  argument  by  F.  J.  Smith. 

For  the  respondent  there  was  a  brief  by  FleU  dk  Porter, 
and  oral  argument  by  W.  H.  FleU, 

WiNSLow,  J.  It  is  insisted  by  the  appellant  that  the  state 
courts  have  no  jurisdiction  of  this  action,  because  the  defend- 
ant is  a  vice  consul  of  Sweden  and  Norway  and  can  only  be 
sued  in  the  courts  of  the  United  States.  The  defendant  was 
a  trading  consul,  the  action  here  brought  is  one  which  arises 
out  of  his  business,  and  the  principle  of  international  law  is 
that  a  trading  consul  is  liable  to  the  ordinary  processes  of 
Vol*  108— 16 
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law  in  all  that  concerns  his  trade,  in  the  same  way  as  a  na- 
tive merchaiit.  Coppdl  v.  HdU^  7  Wall.  542.  The  defendant 
is  therefore  amenable  to  the  jurisdiction  of  the  state  courts, 
unless  that  jurisdiction  has  been  taken  away  by  the  consti- 
tution and  laws  of  the  United  States, — for  the  state  courts 
have  jurisdiction  unless  it  has  been  taken  away ;  the  United 
States  courts  have  no  jurisdiction  unless  it  has  been  given. 
JBy  the  constitution  of  the  United  States,  the  courts  of  the 
United  States  were  vested  with  judicial  power  extending  to 
'^all  cases  affecting  ambassadors,  other  public  ministers,  and 
consuls,"  and  in  all  such  cases  the  supreme  court  was  given 
"original  jurisdiction."  Const.  U.  S.  art.  Ill,  sec.  2.  A 
grant  of  original  jurisdiction  is  not  a  grant  of  exclusive  ju- 
risdiction; hence  there  is  nothing  in  the  constitutional  clauses 
just  cited  which  deprives  the  state  courts  of  jurisdiction. 
Bora  V.  Preston^  111  U.  S.  252.  By  the  judiciary  act  of  1789, 
however  (K.  S.  of  U.  S.  1874,  sec.  711,  par.  8),  exclusive  ju- 
risdiction was  vested  in  the  courts  of  the  United  States  over 
"  all  suits  or  proceedings  against  ambassadors  or  other  public 
ministers,  .  .  .  or  against  consuls  or  vice  consuls."  Under 
this  act  it  was  well  settled  that  the  jurisdiction  of  the  United 
States  courts  was  exclusive.  Davis  v.  Packard^  7  Pet.  281 ; 
Valarino  v,  Thorapson^  7  N.  T.  576.  This  paragraph  was 
repealed  by  ch.  80  of  the  United  States  Statutes  at  Large, 
passed  by  the  43d  Congress,  approved  February  18, 1875,  so 
that  there  is  now  no  constitutional  or  statutory  provision 
vesting  exclusive  jurisdiction  of  such  causes  in  the  United 
States  courts.  In  the  absence  of  such  provision,  or  of  any 
treaty  provision,  the  jurisdiction  of  the  state  courts  seems 
unquestionable.  The  same  result  was  reached  in  WUcax  v, 
Lugo,  118  Cal.  639,  45  L.  R  A.  579;  and  De  Give  v.  Grand 
Hapids  F,  Co,  94  Ga.  605. 

Passing  to  the  merits  of  the  case,  the  first  contention  made 
is  that  the  verdict  is  contrary  to  the  evidence.  It  must  be 
sufficient  to  say  with  reference  to  this  question  that  we  have 
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<$arefully  examined  the  evidence  and  are  satisfied  that  there 
is  sufficient  evidence  to  sustain  the  verdict. 

It  is  next  contended  that  the  judgment  should  be  reversed 
on  account  of  the  erroneous  admission  of  evidence.  Upon 
the  cross-examination  of  the  defendant,  plaint'fTs  attorney 
was  allowed,  against  proper  objection,  to  show  that  his  (de- 
fendant's) land  and  lumber  business  was  extensive;  that  he 
owned  considerable  amounts  of  land  in  various  places  in  this 
state,  and  was  manufacturing  lumber  at  Knox  Mills.  This 
was  clearly  immaterial,  and,  if  prejudicial,  might  necessi- 
tate reversal  of  the  judgment.  Substantially  all  these  facts, 
however,  had  previously  appeared  in  the  case  by  evidence 
which  was  properly  received ;  hence  we  do  not  see  how  it 
oan  be  said  that  the  defendant  was  prejudiced. 

Finally,  it  is  contended  that  a  new  trial  should  have  been 
granted  on  the  ground  of  newly  discovered  evidence.  It 
■appeared  by  affidavits  filed  that  defendant  had  a  store  at 
Brantwood,  six  miles  from  Cliflford,  during  the  time  that 
SgoU  worked  for  him,  and  that  one  Lind  was  defendant's 
clerk  in  the  store,  and  that  Scott  did  his  trading  there, 
land's  affidavit  shows  that  Scott  had  a  conversation  with 
him  at  Cliflford  in  July,  1898,  in  which  Scott  told  him  that 
he  {ScotC)  was  to  look  after  the  buildings  in  consideration  of 
the  use  of  a  house  free  of  rent.  The  plaintiflf  filed  an  affi- 
davit denying  such  statement  in  toto.  The  affidavits  fur- 
ther showed  that  neither  the  defendant  nor  his  attorneys 
had  ever  interviewed  Lind  to  see  if  he  knew  any  facts  con- 
•ceming  the  case  previous  to  the  trial.  We  think  common 
diligence  and  prudence  in  preparing  for  trial  would  have 
suggested  that  Lind  be  interviewed  to  ascertain  what  knowl- 
edge he  had  concerning  the  matter.  He  was  in  defendant's 
employ,  was  within  easy  access,  and  had  seen  plaintiflf  fre- 
^juently  during  his  employment,  and  it  would  seem  quite 
probable  that  he  might  have  had  some  material  conversa- 
tions with  the  plaintiflf.    Such  applications  as  this  are  not 
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regarded  with  favor  for  very  obvioas  reasons.  Before  a 
new  trial  is  granted  the  applicant  must  make  ont  a  case  free 
from  delinquency,  and  show  that,  notwithstanding  he  nsed 
all  reasonable  diligence  in  preparing  his  case,  the  newly  dis* 
covered  evidence  escaped  his  search.  Edmister  v.  Oarriaany 
18  Wis.  594.  We  do  not  think  such  a  case  was  made  here. 
By  the  Court. —  Judgment  affirmed. 


Davibs,  Respondent,  vs.  Jeffris  and  another,  Appellants. 

November  2 — November  26, 1900. 

LoQB  and  timber:  Wrongful  cutting:  Quantity:  Difference  between  ftdl 
and  men^Mntable  scales:  Judicial  notice:  Findings:  Aendewon  ap- 
peal: *' Price.* 

1.  The  fact  that  a  merchantable  scale  of  pine  timber,  even  of  snch  as  i» 
practically  all  sound,  is  considerably  less  than  the  full  scale,  not 
being  a  matter  of  common  knowledge,  the  courts  cannot  take  judi* 
oial  notice  thereof. 

2l  In  an  action  for  the  wrongful  cutting  of  pine  timber  the  preponder- 
ance of  the  evidence  being  to  the  effect  that  no  deduction  from  tho 
f  uU  scale  was  necessary  to  arrive  at  the  merchantable  scale,  a  find- 
ing as  to  the  quantity  for  which  defendants  were  liable,  making 
little  or  no  deduction  for  the  difference  between  such  scales,  is  sus- 
tained. 

8.  In  such  a  case  plaintiff's  witnesses  fixed  the  value  of  the  timber  cut 
at  from  $8.50  to  |5  per  thousand,  and  defendant's  witnesses  esti- 
mated its  value  at  from  |1  to  $3  per  thousand.  Held  tbat»  the  dif- 
ference in  the  estimates  not  beiag  explainable  on  the  theory  of  a 
mere  difference  in  judgment,  a  finding  fixing  the  value  at  $4  per 
thousand  would  not  be  disturbed. 

4  Because  of  his  superior  advantages  for  accurately  weighing  evidence 
and  discovering  the  truth,  the  conclusions  of  the  trial  judge  on 
questions  of  fact  should  not  be  disturbed  on  appeal  unless  mani- 
festly wrong. 

H  The  terra  ** price,"  used  by  witnesses  testifying  in  respect  to  timber 
unlawfully  out,  is  hdd  to  have  been  used  in  the  senae  of  ''market 
value." 
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Appeal  from  a  judgment  of  the  circuit  court  for  Liucola 
county :  W.  0.  Siltkbthobn,  Circuit  Judge.    Affirmed, 

Action  to  recover  damages  for  trespass  upon  real  estate. 
The  cause  was  tried  by  the  court.  The  findings  of  fact  on 
disputed  questions  are  substantially  as  follows:  In  the 
months  of  January  and  February,  1894,  defendants  cut  and 
removed  from  plaintiff's  lands  371,440  feet,  board  measure, 
of  pine  timber,  of  the  full  value  of  $1,485.76.  Such  cutting 
and  removal  of  the  timber  were  by  mistake  of  title,  defend- 
ants honestly  believing  that  such  title  was  in  the  defendant 
David  K,  Jeffria,  In  the  winter  of  1894r-95,  defendants  wil- 
fully cut  and  removed  from  plaintiff's  land  tamarack,  hem- 
lock, birch,  basswood,  and  cedar  timber,  and  converted  the 
same  into  manufactured  products,  which,  while  in  the  pos- 
session of  defendants,  were  of  the  value  of  $886.49.  All  of 
such  catting  and  removal  of  timber  from  plaintiff's  lands 
was  without  his  permission. 

For  the  appellants  there  was  &  brief  by  Flett  A  Porter^ 
and  oral  argument  by  W,  H.  Flett. 

For  the  respondent  there  was  a  brief  by  Ourtisj  Rdd^ 
Smith  dk  Ouriisy  and  oral  argument  by  F  J.  Smith. 

Mabshall,  J.  Three  questions  are  presented  for  consid- 
eration on  this  appeal:  (1)  Is  the  finding  as  to  the  amount 
of  pine  timber  cut  from  plaintiff's  land  excessive?  (2)  Is  the 
finding  as  to  the  value  of  such  timber  excessive?  (3)  Is  the 
finding  that  defendants  cut  from  the  lands  timber  other 
than  pine  timber  supported  by  the  evidence?  All  are  ques- 
tions of  fact,  and  under  the  settled  rule  they  must  remain 
as  determined  by  the  trial  court  unless  the  evidence  pre- 
sented by  the  record  shows  that  such  determination  is  con- 
trary to  the  clear  preponderance  of  the  evidence. 

On  the  question  of  the  amount  of  pine  timber  there  is 
evidence  of  three  estimates,  made  after  the  timber  was  cut 
and  removed,  by  persons  competent  to  do  such  work,  two 
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of  such  estimates  being  considerably  in  excess  of  the  amount 
of  the  trespass  as  found  by  the  court.  There  is  evidence  that 
the  estimates  were  made  on  the  basis  of  a  full  scale  and  that 
some  deductions  therefrom  were  necessary  in  order  to  ar- 
rive at  a  proper  amount  for  the  application  of  the  market 
value  of  the  timber  standing,  and  so  obtain  the  true  meas- 
ure of  plaintiff's  damages.  There  is  considerable  evidence 
that  some  deductions  were  made  from  the  full  scale,  and  all 
that  were  necessary  considering  the  character  of  the  timber. 
There  is  evidence  that  a  trespass  other  than  that  committed 
by  defendants  was  included  in  the  estimates,  and  conflicting 
evidence  as  to  the  amount  thereof;  also  evidence  that  some 
of  such  additional  trespass  was  on  territory  not  covered  by 
the  estimates.  Looking  at  all  such  evidence,  the  finding^ 
was  made  fixing  the  trespass  for  which  defendants  are  liable 
at  about  22,000  feet  less  than  the  highest  amount  testified 
to  by  any  of  the  estimators,  and  about  17,000  feet  less  than 
the  estimate  made  by  another  witness.  The  most  unsatis- 
factory thing  about  it  is  that  no  deduction,  to  speak  of,  was 
made,  to  allow  for  the  difference  beween  a  full  and  a  sound 
and  merchantable  scale;  but  the  difficulty  in  that  regard 
disappears  when  one  reflects  that  the  necessity  for  such  de- 
duction, though  well  known  to  those  who  have  had  much  to 
do  with  such  business,  is  not  a  matter  of  common  knowledge. 
The  trial  court  could  not  take  judicial  notice  of  the  fact  that 
the  merchantable  scale  of  pine  timber,  even  of  the  superior 
character  which  some  of  the  witnesses  testified  the  timber 
in  question  was,  is  considerably  less  than  the  full  scale 
thereof.  The  fact  in  that  regard  called  for  evidence,  and 
on  the  evidence  produced  we  cannot  say  the  decision  is  con- 
trary to  the  clear  weight  thereof,  however  much  knowledge 
not  possessed  by  persons  generally  may  satisfy  us  that  the 
fact  is  otherwise.  The  difficulty  is  not  with  the  finding, 
but  with  the  evidence.  The  evidence  on  the  part  of  re- 
spondent is  all  one  way,  to  the  effect  that  the  timber  was 
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practically  all  sound,  and  that  no  deduction  from  a  full  scale 
was  necessary  to  arrive  at  the  merchantable  scale.  Two  ex- 
perienced woodmen  testified  to  that,  while  one  testified  on 
the  part  of  the  appellants  Miat  a  deduction  from  the  full  scale, 
of  fifteen  per  cent.,  was  necessary  to  arrive  at  the  correct 
amount  of  lumber  the  timber  would  produce.  The  prepon- 
derance of  the  evidence,  as  we  find  it  in  the  record,  singular 
as  it  may  seem  to  a  person  of  experience  in  the  measurement 
of  logs  by  the  scale  rule,  is  to  the  effect  that  the  timber  in 
question  would  stand  a  full  scale  without  injustice  to  a  pur- 
chaser thereof  buying  the  same  on  the  basis  of  the  amount 
of  lumber  that  could  be  made  from  the  same. 

On  the  question  of  the  value  of  the  standing  timber,  two 
witnesses  fixed  the  amount  at  $4  to  $5  per  thousand  feet, 
board  measure,  one  at  $4,.two  at  $3.50  to  $4,  and  one  at  $3. 
One  of  the  defendants  put  the  value  at  $1.25  to  $1.50  per 
thousand,  and  said  that  he  purchased  similar  timber  on  that 
basis  in  1896,  and  in  1895  was  offered  similar  timber  by  de- 
fendant D,  K.  Jefria  for  $2  per  thousand.  Another  witness 
fixed  the  value  of  the  timber  at  $1  per  thousand,  two  others 
at  $1.50  to  $1.75,  and  still  another  at  $2. 

Counsel  for  appellants  criticise  the  testimony  of  some  of 
the  witnesses  who  put  the  value  of  the  timber  at  $4  per 
thousand  feet  and  upwards,  in  that  they  did  not  testify  to 
market  value,  the  legal  measure  of  damages.  The  claim  of 
counsel  in  that  regard  is  considered  hypercritical.  The  wit- 
nesses used  the  term  "price"  instead  of  the  term  "market 
value,"  but  it  is  perfectly  evident  they  referred  to  what  the 
timber  would  have  sold  for  in  the  market  at  the  time  of  the 
trespass,  that  is,  to  the  market  value  of  the  timber. 

True,  there  is  some  reason  for  saying  that  the  evidence 
contained  in  the  record  preponderates  in  favor  of  a  some- 
what lower  value  for  the  timber  than  that  fixed  by  the  trial 
court,  but  there  is  no  such  clear  and  decided  preponderance 
of  the  evidence  that  way  as  is  necessary  to  justify  this  court 
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in  saying  that  the  trial  court  did  not  weigh  the  evidence 
properly  and  come  to  a  correct  conclusion.  As  has  often 
been  said,  the  opportunity  which  the  trial  judge  possesses 
for  accurately  weighing  evidence  is  so  superior  to  that  pos- 
sessed by  an  appellate  court  that  his  conclusions  on  questions 
of  fact  must  necessarily  be  given  sufficient  consideration  to 
preclude  their  being  disturbed  by  a  subsequent  judicial  ex- 
amination of  the  record  of  the  trial  on  appeal,  unless  such 
conclusions  appear  thereby  so  n^anifestly  wrong  as  not  to  be 
accounted  for  by  the  advantages  for  discovering  the  truth 
that  cannot  be  carried  into  the  written  history  of  the  trial 
and  presented  to  the  reviewing  oourt.  It  is  easy  to  un- 
derstand how  the  trial  judge,  who  observes  a  witness  while 
testifying,  may  in  some  cases  come  to  the  conclusion  that 
his  testimony  is  false  and  reject  it  entirely,  and  base  such 
conclusion  upon  an  adequate  cause,  though  such  cause  do 
not  appear  upon  the  record.  The  testimony  of  a  witness 
may  appear  fair  in  the  written  history  of  a  trial,  yet  be  given 
in  such  a  way  as  to  clearly  evidence  to  the  trial  judge  that 
it  is  not  entitled  to  much  if  any  weight  in  the  case.  Here 
we  have  evidence  that  the  timber  was  worth  $1  per  thousand 
feet  in  the  market,  and  also  evidence  that  it  was  worth  $4 
to  $4.50  per  thousand  feet.  Such  a  difference  in  price  is  not 
explainable  upon  the  theory  of  a  mere  difference  in  judg- 
ment. The  evidence  upon  the  one  side  or  the  other  was 
manifestly  false.  The  trial  court  came  to  that  conclusion 
and  gave  no  credit  to  the  evidence  as  to  the  very  low  valua- 
tion of  the  timber  indicated.  He  was  no  doubt  greatly  aided 
in  reaching  that  conclusion  by  the  manner  of  the  witnesses 
on  the  stand  and  by  other  unrecordable  aids  to  eliciting  the 
truth. 

Wo  will  not  take  time  to  discuss  the  third  assignment 
of  error  mentioned,  by  referring  at  length  to  the  evidence. 
There  is  no  need  for  incumbering  the  opinion  by  a  discus- 
sion of  the  evidence  in  such  a  case.    Suffice  it  to  say  that  all 
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the  evidence  has  been  read  and  studied  with  oare,  and  that 
no  clear  preponderance  thereof  against  the  decision  of  the 
trial  courts  as  to  any  of  the  findings  of  fact  challenged  by 
appellants,  has  been  discovered. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Oassodat,  0.  J.,  took  no  part. 


EvisoN,  Appellant,  vs.  Hallook  and  another,  imp.,  Eespond- 

ents. 

October  IS  —  December  7, 1900. 

Sale  of  land  by  guardian:  Failure  to  pay  mortgage:  lAaMHty  ofeurety 
an  bond:  SvJbrogatuM, 

Plaintiff  purchased,  at  a  guardian*8  8ale>  land  upon  which  there  was 
a  past-due  mortgage  for  which  the  estate  of  the  ward  was  liable, 
but  which  was  not  mentioned  either  in  the  petition  or  order  for 
sala  The  sale  was  confirmed  and  the  guardian  directed  to  make 
a  good,  valid,  and  suf&cient  deed.  He  made  the  usual  guardian's 
deed  to  plaintiff,  without  warranties,  but  agreed  to  pay  the  mort- 
gage and  have  it  discharged.  He  failed  to  do  this,  and  embezzled 
the  money  received  on  the  sale,  and  died  insolvent.  Thereafter 
plaintiff,  who  had  conveyed  the  land  by  warranty  deed,  learned 
that  the  mortgage  had  not  been  paid,  and  paid  it  himself.  Pui^ 
suant  to  the  order  authorizing  the  sale  the  guardian  had  given 
bond  conditioned  for  the  faithful  performance  of  the  trust,  for  pay- 
ing over,  investing,  or  accounting  for  all  moneys  received  by  him 
according  to  the  order  of  any  court  having  authority  to  give  di- 
rection in  the  premises,  eta  The  statute  (sec.  8515,  R.  S.  1878)  pro- 
vided that  the  court  should  make  an  order  for  the  applicatioo  and 
disposition  of  the  proceeds  of  the  sale,  etc.;  but  no  such  order  was 
mada  In  an  action  against  the  sureties  on  the  guardian's  bond,  it 
is  held  that  as  against  them  there  was  no  liability  either  to  the 
ward  or  to  the  mortgagee  resulting  from  the  guardian's  failure  to 
pay  the  mortgage,  and  hence  the  plaintiff  had  acquired  no  right 
against  them  by  subrogation.  The  agreement  by  the  guardian  to 
pay  the  mortgage,  not  having  been  authorized  by  the  court,  was 
his  individual  contract  and  not  an  official  act 
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Appeal  from  an  order  of  the  circuit  court  for  Dodge 
county :  James  J.  Dick,  Circuit  Judge.    Affirmed, 

This  is  an  action  in  equity,  brought  by  the  plaintiff  against 
one  D.  H.  Bement,  an  insane  person,  and  the  defendants 
Hallock  and  Nehls^  who  were  sureties  upon  a  bond  given  by 
one  Rambusch,  the  general  guardian  of  said  Bement,  upon 
the  sale  of  the  real  estate  of  his  ward.  The  facts  set  forth 
in  the  complaint  are  sufficiently  stated  in  the  opinion.  The 
defendants  Hallock  and  NeJda  demurred  to  the  complaint 
upon  three  grounds :  (1)  That  there  is  a  defect  as  to  parties 
defendant;  (2)  that  several  causes  of  action  have  been  im- 
properly united;  and  (3)  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  This  demurrer 
was  sustained,  and  from  an  order  sustaining  the  same  the 
plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Sawyer  A  Sawyery 
and  oral  argument  by  jE  W.  Sawyer. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  O.  E.  Hooker, 

The  following  opinion  was  filed  October  30, 1900: 

WiNSLow,  J.  The  facts  stated  in  the  complaint  are,  in 
substance,  as  follows:  In  1891  the  general  guardian  of  one 
Bement,  an  insane  person,  obtained  authority  from  the  cir- 
cuit court,  under  the  provisions  of  the  statutes,  to  sell  his 
ward's  real  estate,  upon  which  there  existed  a  past-due  mort- 
gage of  $500,  for  which  the  estate  of  the  ward  was  liable. 
No  mention  was  made  of  the  mortgage  either  in  the  peti- 
tion of  the  guardian  or  in  the  order  of  sale.  The  order  re- 
quired a  bond  in  the  sum  of  $6,000,  with  sureties,  condi- 
tioned for  the  faithful  performance  of  the  trust,  for  paying 
over,  investing,  or  accounting  for  all  the  moneys  received 
by  the  guardian  according  to  the  order  of  any  court  having 
authority  to  give  direction  in  the  premises,  and  for  the  ob- 
servance of  the  directions  of  the  court  in  •relation  to  said 
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trust.  The  bond  was  given  and  signed  by  the  defendants 
Hallock  and  NeUs  as  soreties,  and  approved  by  the  court. 
The  guardian  then  made  a  written  contract  with  one  Yes- 
per  for  the  sale  of  the  real  estate  for  $5,000  in  cash,  and  re- 
ported the  same  to  the  court.  The  court  confirmed  the  sale^ 
and  directed  the  guardian  to  make  a  good,  valid,  and  suffi- 
cient deed  of  the  lands  to  the  purchaser  on  payment  of  the 
agreed  price.  Yes  per,  for  value,  assigned  his  rights  to  the 
plaintiff,  who  thereafter  paid  the  guardian  the  agreed  price 
of  $5,000  for  the  lands  and  for  a  clear  title  thereto,  and  the 
guardian  made  the  usual  guardian's  deed  of  the  land  to  the 
plaintiff  without  warranties.  The  guardian  received  said 
$5,000  in  full  consideration  for  the  lands  and  for  a  clear 
title  to  the  same,  and  agreed  to  pay  the  mortgage  and  have 
it  discharged,  but  failed  to  do  so,  and,  on  the  other  hand, 
converted  and  embezzled  the  money,  with  other  moneys  of 
the  ward,  and  died  insolvent  in  October,  1896.  The  plaint- 
iff, soon  after  his  purchase  in  1891,  conveyed  the  premises 
by  warranty  deed,  and  first  learned  that  the  mortgage  was 
not  paid  in  December,  1896,  and  in  January,  1897,  paid  the 
mortgage  debt,  with  interest,  to  the  holder  thereof,  in  order 
to  make  good  the  warranties  in  his  deed,  and  caused  the 
same  to  be  discharged. 

Upon  these  facts  the  plaintiff  claims  judgment  against  the 
sureties  upon  the  bond  for  the  amount  paid  to  discharge  the 
mortgage,  upon  the  theory  that  he  is  entitled  to  be  subro- 
gated to  the  rights  of  the  insane  person  or  of  the  owner  of 
the  mortgage  against  said  sureties. 

The  equitable  right  of  subrogation  arises  under  various 
conditions,  but  the  fundamental  principles  which  govern  it 
are  always  the  same.  Briefly,  it  may  be  said  to  be  that 
equitable  right  by  which  one  person  who  has  paid  a  debt 
for  which  he  is  only  secondarily  liable  is  entitled  to  succeed 
to  and  utilize  the  securities  and  remedies  possessed  by  the 
original  creditor.    Bispham,  Eq.  §  335.    Manifestly,  the  right 
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of  the  person  subrogated  is  measured  by  the  right  of  the 
original  creditor,  and  cannot  be  extended  further.  Franklvih 
S.  JScmk  V.  Taylor^  131  111.  376.  Conceding  that  plaintiff, 
on  account  of  his  warranty  of  title,  was  secondarily  liable 
to  pay  the  mortgage  debt  on  the  land,  the  vital  question  is 
whether  either  Bement,  the  insane  person,  or  the  holder  of 
the  mortgage  became  a  creditor  of  Rambusch  and  his  sure- 
ties on  the  bond  when  Rambusch  failed  to  pay  the  mort- 
gage, and  could  bring  action  for  such  failure.  If  this  ques- 
tion must  be  answered  in  the  negative,  then  there  can  be 
no  subrogation,  because  there  is  no  original  creditor  to  whose 
rights  the  plaintiff  can  be  subrogated.  It  seems  plain  that 
as  against  the  respondents,  who  were  simply  sureties  on  the 
guardian's  bond,  there  was  no  liability,  either  to  Bement  or 
to  the  mortgagee,  resulting  from  the  guardian's  failure  to  pay 
off  the  mortgage.  Their  liability  was  that  of  sureties  only, 
and  limited  to  the  stipulations  of  the  bond.  Those  stipula- 
tions were,  in  substance,  that  the  guardian  should  faithfully 
perform  his  trust,  and  pay  over,  invest,  or  account  for  the 
moneys  received  by  him  according  to  the  directions  of  any 
court  having  authority  to  direct  in  the  matter.  No  court 
has  at  any  time  directed  or  authorized  the  guardian  to  pay 
off  this  mortgage;  hence  the  failure  to  pay  it  was  not  the 
breach  of  SLuy  duty,  and  consequently  not  the  foundation  of 
any  right  of  recovery  by  either  the  ward  or  the  mortgagee. 

The  statute  upon  this  subject  (R.  S.  1878,  sec.  3515)  pro- 
vided that  the  court  or  judge  should  make  an  order  for  the 
application  and  disposition  of  the  proceeds  of  such  sale  and 
of  the  income  derived  from  the  investment  thereof,  etc.  No 
such  order  was  here  made,  and  the  guardian  could  not  be 
charged  with  breach  of  duty  until  such  an  order  was  made 
and  not  complied  with. 

It  may  be  that  under  the  circumstances  here  alleged  the 
court  would  have  been  authorized  to  incorporate  in  the 
original  order  granting  leave  to  sell  a  provision  that  the 
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guardian  sell  free  of  incumbranoes  and  at  once  discharge 
the  mortgage  (it  appearing  that  the  mortgage  was  past  due 
and  coald  be  paid  at  any  time);  but  it  is  sufficient  to  say 
.  that  no  such  order  is  alleged  to  have  been  made,  either  be- 
fore or  after  the  sale.  The  plaintiffs  cause  of  action  must 
be  founded  upon  a  breach  of  duty  by  the  guardian  in  not 
paying  off  the  mortgage;  but,  as  we  have  seen,  there  had 
no  such  duty  arisen,  hence  there  was  no  breach,  and  conse- 
quently no  liability  on  the  bond. 

If,  as  alleged  in  the  complaint,  the  guardian  himself 
agreed  with  the  plaintiff  to  pay  the  mortgage,  this  was 
plainly  his  own  individual  contract,  and  not  an  official  act, 
for  the  court  had  neither  expressly  nor  impliedly  authorized 
him  to  make  such  an  agreement. 

This  view  of  the  case  renders  the  discussion  of  any  other 
questions  unnecessary. 

By  ike  Court, —  Order  affirmed. 

On  a  motion  for  rehearing  appellant  contended,  inter  aliay 
that,  taking  the  allegations  of  fact  in  the  complaint  as  true, 
it  was  the  guardian's  duty,  within  a  reasonable  time  after 
the  sale,  to  apply  for  the  neoessary  order  and  pay  this  debt 
against  his  ward,  and  a  foilure  to  do  so  was  a  breach  of  his 
bond  for  which  he  and  his  sureties  are  liable.  Barilett  v. 
Runt,  17  Wis.  216;  State  v.  Mills,  55  Wis.  229;  Joint  School 
Diet.  V,  Lyford,  2T  Wis.  506;  Staie  v.  McFetridge,  84  Wis. 
631.  And  it  being  a  part  of  his  duty  to  apply  for  and  get 
the  necessary  order,  both  he  and  the  sureties  upon  his  bond 
are  estopped  to  urge  that  no  order  was  made.  To  allow 
them  to  do  so  is  to  allow  them  to  take  advantage  of  their 
own  neglect  of  duty.  Even  if  there  be  no  technical  breach 
of  the  bond,  the  sureties  will  not,  because  of  the  mere  ab- 
sence of  such  order,  be  relieved  from  liability  by  a  court  of 
equity.  If  they  were  entitled  to  have  a  formal  order  en- 
tered before  suit,  still,  this  being  an  action  in  equity  in  the 
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same  court,  where  the  court  can  protect  the  rights  of  all 
parties,  the  failure  to  get  the  order  hefore  suit  would  only 
affect  the  question  of  costs.  O^Ddl  v.  Bumham^  61  Wis. 
562.  There  is  no  occasion  for  a  multiplicity  of  suits  in  the 
matter. 
The  motion  was  denied  December  7, 1900. 
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Etak,  Administrator,  Eespondent,  vs.  Philippi,  imp.,  Ap- 
pellant. 

October  IS — December  7, 1900* 

Appeal  from  order:  Defective  return:  Dismisaal 

Where  an  order  of  the  clrcait  court  does  not  (as  required  bj  Circuit 
Court  Rule  XI,  sec.  6)  refer  to  the  papers  on  -which  it  was  based, 
and  the  clerk's  certificate  to  the  return  on  an  appeal  therefrom 
does  not  show  that  he  has  sent  to  this  court  the  papers  used  on  the 
motion,  the  appeal  must  be  dismissed. 

Appeal  from  an  order  of  the  circuit  court  for  "Waukesha 
county:  James  J.  Dick,  Circuit  Judge.    Appeal  dismissed. 

Appeal  from  an  order  refusing  to  set  aside  a  judgment  as 
to  appellant,  the  judgment  having  been  rendered  against 
him  and  two  other  persons  as  partners.  The  order  appealed 
from  does  not  refer  to  the  papers  on  which  it  was  based,  nor 
the  returns  of  the  clerk  to  this  court  show  the  papers  upon 
which  the  motion  was  heard.  The  returns  are  three  in 
number.  The  ones  that  contain  papers  relied  upon  to  show 
want  of  jurisdiction  to  enter  the  judgment  are  simply  to  the 
effect  that  they  contain  all  the  original  papers  on  file  in  the 
action. 

For  the  appellant  there  were  briefs  by  Frarm  <&  Black- 
stone,  and  oral  argument  by  A.  L,  Blackstone, 

For  the  respondent  there  was  a  brief  by  Ryan  dk  Merlon^ 
and  oral  argument  by  E,  Merton. 
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The  following  opinion  was  filed  October  30, 1900: 

Mabshall,  J.  The  appeal  must  be  dismissed.  Sec.  8050, 
Stats.  1898,  requires  the  return,  on  appeal  from  an  order,  to 
contain  the  order  appealed  from  and  the  original  papers,  or 
copies  thereof,  used  by  either  party  on  the  application  there- 
for; and  seo.  6,  rule  XI,  of  the  circuit  court  .rules,  requires 
an  order  to  refer  to  all  records  and  papers  used  or  read  by 
either  party  upon  the  application  therefor.  The  last  requi- 
site was  not  complied  with,  but  that  is  not  jurisdictional  if 
it  was  not  for  the  fact  that  the  clerk's  certificate  does  not 
show  that  he  has  sent  to  this  court  the  papers  used  upon  the 
motion.  The  papers  sent  up  being  afiFected  by  both  infirm- 
ities mentioned,  it  is  impossible  to  tell  what  the  order  ap- 
pealed from  is  based  upon.  That  is  jurisdictional, —  so  de- 
cided in  Olover  v.  WeUs  dk  MtH/rooney  Q.  Go.  93  Wis.  18; 
Sofman  dk  Billings  Mfg.  Go.  v.  Burdich,  95  Wis.  342;  Tenr 
ney  v.  Madison^  99  Wis.  539;  Superior  G.  JL  Go.  v.  Superior ^ 
104  Wis.  463. 

By  the  Gourt. —  The  appeal  is  dismissed. 

A  motion  for  a  rehearing  was  denied  December  Y,  1900, 
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PowsB  &  Stbbbt  Railway  Oompany,  Appellant. 
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street  rathoays:  Negligence:  Injury  to  hoy  on  trctch:  Contributory  neg^  ^Qg 2551 

Ugence:  Proximate  cause:  Special  verdict:  Instructions  to  jury,         ii2       *  59, 

1.  In  an  action  to  recover  damages  for  the  death  of  a  boy  about  four- 
teen years  old  who,  while  on  the  track  of  a  street  railway,  was 
struck  by  a  oar,  it  was  error  to  submit  in  a  special  verdict  a  ques- 
tion as  to  whether  the  boy  was  of  sufficient  age,  capacity,  and  ex* 
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perienoe  to  understand  the  danger  and  risk  of  going  upon  the  track 
without  looking  and  listening,  **  to  the  same  extent  as  an  ordinary 
adult  person."    That  was  not  an  issuable  fact 

Sl  It  was  error  in  suoh  case  to  submit  the  question  of  oontributory 
negligence  in  such  a  way  as  to  call  upon  the  jury  to  determine 
whether  the  boy  was  using  "  such  care  and  attention  as  an  ordi- 
nary and  careful  person  of  the  same  age,  understanding,  and  ex- 
perience akould  have  used,"  instead  of  such  care  aa  ordinarily  care- 
ful persons  of  similar  age  and  experience  do  use  or  would  use 
under  like  circumstances. 

8L  To  establish  liability  for  an  injury  on  the  ground  of  negligence  a 
special  verdict,  besides  flnding  the  particular  things  in  which  the 
defendant  was  negligent,  should  also  find  that  such  nagligenoe 
was  the  proximate  cause  of  the  injury. 

4.  The  submission  of  a  question  as  to  whether  the  defendant  waa 
"guilty  of  such  want  of  ordinary  care  as  to  be  the  direct  or  proxi- 
mate cause  of  the  injury,**  together  with  Instructions  to  the  effect 
that  the  words  ''direct"  and  ''proximate"  mean  about  the  same 
thing,  was  error. 

&  A  general  verdict  should  not  be  submitted  in  connection  with  a  spe- 
cial verdict 

(k  A  boy  nearly  fourteen  years  old  was  struck  and  killed  by  a  car  on 
the  track  of  an  electric  street  railway.  From  the  trestle  of  a  rail- 
road which  crossed  above  the  street  railway  he  had  walked  in  the 
street  diagonally  toward  the  track  and  then  by  the  side  of  it  for  a 
short  distance  as  the  car  slowly  approached  from  behind,  and  then, 
with  his  head  turned  away  from  the  track,  looking  at  a  train 
which  was  passing  on  the  trestle,  he  moved  partially  sidewise 
nearer  and  nearer  to  the  track  until  the  car  was  within  a  few  feet, 
when,  apparently  hearing  a  shout  from  the  motorman,  he  suddenly 
stepped  sidewise  upon  the  track  just  in  front  of  the  car.  Upon 
the  evidence  (more  fully  stated  in  the  opinions)  it  is  held: 

(1)  The  injury  was  not  intentional  on  the  part  of  the  motorman* 
nor  was  his  conduct  so  reckless  and  wanton  as  to  evince  a  total 
disregard  of  the  boy's  safety. 

(2)  The  boy  was  guilty  of  contributory  negligence  as  a  matter  of 
law.  DODQE  and  Winslow,  JJ.,  dissenting  as  to  the  last  point, 
are  of  the  opinion  that  its  decision  is  unnecessary,  and  also  that 
upon  the  evidence  the  question  of  contributory  negligence  was 
one  for  the  jury. 

Appeal  from  a  judgraent  of  the  circuit  court  for  Ashland 
county:  W.  C.  Silverthorn,  Judge,    lieversed. 
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For  the  appellant  there  was  a  brief  by  TomJcms  <b  Mer- 
rtUj  and  oral  argument  by  Geo.  F.  Merrill. 
A.  Kcmneberg^  for  the  respondent. 

Cassodat,  0.  J.  This  is  an  action  to  recover  damages  for 
the  death  of  plaintiff's  intestate  and  son,  Michael,  caused  by 
being  struck  by  the  defendant's  moving  car,  about  4  o'clock 
in  the  afternoon  of  May  16,  1898.  Issue  being  joined  and 
trial  had,  the  jury  returned  a  special  yerdiot  to  the  effect 
(1)  that  the  boy  killed  by  the  accident  was  not  of  sufficient 
age,  capacity,  and  experience  to  understand  the  danger  and 
risk  of  going  upon  the  railway  track  without  looking  and 
listening,  at  the  time,  place,  and  under  the  circumstances,  to 
the  same  extent  as  an  ordinary  adult  person;  (2)  that  the 
boy  at  the  time  of  the  accident  was  usiilg  such  care  and  at- 
tention as  an  ordinary  and  careful  person  of  the  same  age, 
understanding,  and  experience  should  have  used ;  (3)  that, 
taking  into  consideration  his  age,  understanding,  and  ex- 
perience, he  was  not  guilty  of  such  want  of  ordinary  care 
which  contributed  to  the  injuries  he  received;  (4)  that  the 
motorman,  in  the  exercise  of  ordinary  care,  should  have 
sounded  his  gong  on  the  car  after  seeing  the  boy  going 
toward  the  track;  (5)  that  the  motorman  could  have  stopped 
the  car,  after  seeing  the  boy  dangerously  near  to  or  about 
to  step  upon  the  track,  in  time  to  prevent  the  accident; 
(6)  that  the  motorman,  in  the  management  of  his  car,  did 
not  use  ordinary  care  in  the  use  of  the  brake,  bell,  reverser, 
and  other  appliances,  after  seeing  the  boy  going  toward  the 
track;  (7)  that  the  defendant's  servant  or  servants  was  or 
were  guilty  of  such  want  of  ordinary  care  as  to  be  the  direct 
or  proximate  cause  of  the  injury;  (8)  that  they  found  for  the 
plaintiff;  (9)  and  assessed  his  damages  at  $3,700.  From  the 
judgment  entered  upon  that  verdict  for  the  amount  stated, 
with  costs,  the  defendant  brings  this  appeal. 

The  place  of  the  accident  was  on  a  bridge  where  Second 
Vol.108— 17 
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street,  in  the  city  of  Ashland,  runs  over  a  ravine  in  an  east- 
erly and  westerly  direction.  About  250  feet  west  of  the 
place  of  injury,  Second  street  descends  toward  the  east  quite 
rapidly  for  a  distance  of  about  125  feet,  to  a  point  where 
that  street  is  crossed  by  an  elevated  railroad  bridge,  over 
which  ore  trains  pass  northward  to  the  Ashland  docks.  From 
the  point  in  Second  street  so  crossed  by  the  elevated  railroad 
bridge  Second  street  ascends  gently  toward  the  east  up  the 
approach  to  the  bridge  in  Second  street  over  the  ravine,  at 
a  grade  of  about  three  feet  in  one  hundred  feet. 

On  the  day  in  question  the  deceased  came  by  a  path  down 
under  the  railroad  trestle  on  the  east  side  of  the  railroad 
bridge,  and  on  the  north  side  of  Second  street,  and  entered 
that  street  about  where  the  approach  to  the  bridge  over  the 
ravine  in  that  street  commenced.  He  walked  along  eastward 
for  about  seventy-five  feet  in  the  space  between  the  single 
car  track  in  the  middle  of  Second  street  and  the~sidewalk  on 
the  north  side  thereof,  at  a  distance  of  five  or  six  feet  from 
the  track.  While  he  was  so  walking  a  heavy  ore  train  was 
passing  over  the  elevated  railroad  bridge,  and,  according  to 
certain  witnesses  on  the  part  of  the  plaintifiF,  the  deceased 
was  apparently  watchipg  that  train,  with  his  head  turned 
over  his  shoulder.  In  the  meantime  the  defendant's  car  in 
question  came  eastward  on  Second  street,  down  the  decline 
west  of  the  railroad  bridge,  the  brakes  being  thrown  off  as 
it  approached  that  bridge,  and  it  ran  by  its  own  momentum, 
the  current  being  turned  off,  up  the  grade,  onto  the  bridge, 
at  from  four  to  six  miles  per  hour.  The  progress  of  the  de- 
ceased at  first  was  nearly  parallel  to  the  street  railway  track, 
but  after  a  little  he  turned  towards  it  so  that,  as  the  car 
approached  within  eight  or  ten  feet  of  him, —  and  some  of 
the  witnesses  say  less, —  he  was  near  enough  to  be  in  danger 
of  being  struck.  At  that  moment  a  man  one  hundred  feet 
away  in  the  street  shouted  to  him,  and  apparently  about 
the  same  time  the  motorman  running  the  car  also  shouted 
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to  him.    The  deceased  was  at  that  moment  looking  over  his 
left  shoulder  away  from  the  street  railroad  track,  and  stepped 
sideways  or  backwards  right  onto  the  track,  almost  in  front, 
of  the  moving  car,  and  was  struck  by  it  and  run  over  and 
killed. 

The  car  was  being  operated  at  the  moment  by  a  man  who 
had  been  practicing  for  a  few  days  and  was  then  under  the 
care  and  direction  of  the  regular  motorman,  the  latter  being 
seated  or  standing  within  and  near  the  front  end  of  the  car. 
The  motorman  testifies  that  he  sounded  his  gong  as  he 
passed  under  the  railroad  bridge,  but  that  when  he  saw  that 
the  boy  was  in  peril  he  forgot  to  sound  his  gong  again,  it 
being  more  natural  for  him  to  shout;  that  at  the  moment 
of  shouting  the  boy  was  four  or  five  feet  away,  and  he  ap- 
plied the  brakes,  but  did  not  reverse  his  electric  current; 
that  he  never  had  stopped  or  tried  to  stop  a  car  by  reversing, 
but  understood  using  the  reverse  lever;  that  he  had  never 
run  the  car  alone;  that  one  could  operate  those  different 
levers  and  handles,  and  at  the  same  time  look  ahead  of  his 
car  outside,  but  that  when  one  was  new  at  the  business  it 
was  a  little  awkward ;  that  as  soon  as  he  had  got  to  using 
both  hands  there  was  no  trouble,  and  it  was  easier.  There 
is  conflict  in  the  evidence  as  to  the  relative  efficiency  of  re- 
versing the  current  and  applying  the  brake;  some  witnesses 
testifying  that  the  former  was  more  efficient  and  ought  to 
be  used  in  case  of  emergency.  But  a  rule  of  the  company, 
in  evidence,  is  as  follows:  "Before  reversing  the  motor  the 
current  should  always  be  cut  off  and  the  brakes  applied, 
bringing  the  car  to  a  dead  stop.  This  rule  must  be  observed 
always,  except  in  cases  of  extreme  danger.  Should  the  brakes 
fail  to  work  on  down  grade,  or  other  imminent  danger  to 
life  be  apparent,  the  car  can  easily  be  handled  by  the  revers- 
ing switch,  if  the  motorman  exercises  proper  judgment.  .  .  . 
It  requires  but  very  small  movement  of  the  controller  handle 
to  obtain  sufficient  power  to  reverse  the  wheels,  and  any 
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further  movement  would  be  of  more  danger  than  benefit. 
As  soon  as  the  car  stops,  break  the  current  in  the  usual  man- 
.ner.  This  method  of  stopping  must  not  be  resorted  to  ex- 
cept in  cases  of  extreme  danger." 

There  are  several  grounds  upon  which  the  judgment  in 
this  case  must  be  reversed.  The  first  question  submitted 
did  not  call  for  the  determination  of  an  issuable  fact.  The 
age,  capacity,  and  experience  of  the  boy  were  matters  of 
evidence,  and  reallj'  undisputed.  He  was  nearly  fourteen 
years  of  age,  and  was  a  bright,  intelligent,  and  well-grown 
boy.  He  had  been  brought  up  on  a  farm  about  fifteen 
miles  from  Ashland,  and  was  accustomed  to  attend  school 
in  the  winter,  and  was  able  to  do  much  of  a  man's  work  on 
the  farm,  and  had  been  in  Ashland  with  his  father  three  or 
four  times  a  year.  Whether  he  understood  the  danger  and 
risk  of  going  upon  the  railway  track  without  looking  or 
listening,  ^^  to  the  same  extent  as  an  ordinary  adult  person," 
was  not  an  issuable  fact. 

The  second  question  called  upon  the  jury  to  determine 
whether  the  boy  at  the  time  was  "  using  such  care  and  at- 
tention as  an  ordinary  and  careful  person  of  the  same  age, 
understanding,  and  experience  should  have  used.^^  The  word- 
ing of  the  question  left  it  for  the  jury  to  fix  the  standard  of 
care  according  to  their  own  notions,  instead  of  determining 
what  care  ordinarily  careful  persons  of  similar  age  and  ex- 
perience do  use  or  would  use.  The  charge  of  the  court  on 
that  question  was  well  calculated  to  confuse  the  jury.  If 
we  understand  it  correctly,  it  is  to  the  effect  that  it  waa 
submitted  in  connection  with  the  first  question,  for  the  rea- 
son that,  if  they  should  find  in  answer  to  that  question 
"  that  by  reason  of  his  want  of  age  and  experience  he  was 
fully  unable  to  fully  comprehend  the  danger,"  and  "  was  sa 
confused  and  distracted  as  not  ...  to  look  and  listen," 
although  they  might  answer  the  first  question  in  the  nega- 
tive, "  yet,  if  he  was  able    ...    to  comprehend  this  dan- 
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ger,"  then  they  could  determine  the  fact  by  answering  that 
question.  By  the  third  question  the  jury  were  required  to 
determine  whether  the  boy  was  "guilty  of  such  want  of  or- 
dinary care  "  as  was  thus  mentioned  in  the  second  question. 
The  result  is  that  the  question  whether  the  deceased  was 
guilty  of  contributory  negligence  was  not  submitted  to  the 
jury  —  certainly  not  properly  submitted. 

Assuming  that  the  answers  of  the  jury  to  questions  4,  6, 
and  6,  submitted,  properly  determined  that  the  motorman 
was  negligent  in  failing  to  sound  the  gong  after  he  saw  the 
boy  going  toward  the  track,  or  to  stop  the  car  after  he  saw 
the  boy  dangerously  near  the  track,  or  in  the  use  of  the 
brake,  bell,  reverser,  and  other  appliances  after  seeing  the 
boy  go  toward  the  track,  yet  there  is  no  appropriate  find- 
ing that  such  negligence  was  the  proximate  cause  of  the  in- 
jury. ^ 

In  answer  to  the  seventh  question  submitted,  the  jury 
found  that  the  defendant's  servant  or  servants  was  or  were 
**  guilty  of  such  want  of  ordinary  care  as  to  be  the  direct  or 
proximate  cause  of  the  injury*"  In  charging  the  jury  upon 
that  question  the  court  said:  "Those  words  *  direct'  and 
^  proximate '  mean  about  the  same  thing;  mean  the  cause 
which  naturally  produced  the  accident,  caused  the  accident; 
and  you  are  to  decide  whether  the  servants  —  that  is,  the 
motorman  himself  or  the  man  along  with  him  on  the  same 
car,  or  both  —  were  guilty  of  such  want  of  ordinary  care  as 
caused  —  naturally  and  probably  caused  —  the  accident,  in 
answering  that  question."  The  first  part  of  this  statement 
is  certainly  erroneous.  The  words  "direct"  and  "proxi- 
mate "  do  not  "  mean  about  the  same  thing."  The  direct 
cause  may  not  be  the  proximate  cause,  and  the  proximate 
cause  may  not  be  the  direct  cause.  Neither  time  nor  distance 
is  essentially  a  controlling  element  in  determining  whether 
a  certain  cause  of  an  injury  is  the  proximate  cause  of  such 
injury.    The  distinction  is  stated  in  numerous  cases  in  this 
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court,  and  requires  no  repetition.  We  cite  only  a  few  of  the 
more  recent.  Deisenrieter  v.  Kraua-Merkd  M.  Co.  97  Wis. 
284^288;  McFarlams  v.  Sullivan^  99  Wis.  363, 364;  Schneider 
V.  G.,  M.  (&  Se.  P.  R.  Go.  99  Wis.  388;  Wmd  v.  a,  M.  &  St, 
P.  R.  Go.  102  Wis.  219,  220;  Bigelow  v.  DcmieUon,  102  Wis. 
474;  Baxter  v.  G.  <&  N.  W.  R.  Go.  104  Wis.  317-319. 

In  this  case  the  court  submitted  a  general  verdict  in  con- 
nection with  the  special  verdict.  Although  the  objection 
does  not  appear  to  be  preserved  in  the  record,  yet,  to  pre- 
vent a  repetition,  we  call  attention  to  the  recent  cases  in  this 
court  condemning  such  practice:  Ward  v.  G.j  M.  d:  St.  P. 
R.  Go.  102  Wis.  216;  Grorise  v.  G.  <&  iV^.  W.  R.  Go.  102  Wis. 
210;  Sohaidler  v.  G.  <b  N.  W.  R.  Go.  102  Wis.  571. 

Error  is  assigned  because  the  court  refused  to  grant  a 
nonsuit  or  to  direct  a  verdict  in  favor  of  the  defendant.  It 
appears  that  the  car  moved  slowly  as  it  came  down  the  de- 
cline on  the  west  side  of  the  elevated  railroad  bridge;  that 
when  it  got  to  the  lowest  point  in  Second  street  it  started 
up  more  rapidly,  but  as  it  passed  up  the  approach  to  the 
bridge  in  Second  street  over  the  ravine  it  slowed  up,  and  was 
going  slow  when  it  struck  the  boy.  The  motorman  testi- 
fied to  the  effect  that  he  sounded  the  gong  when  under  the 
elevated  railroad  bridge,  which  was  about  125  feet  west 
from  where  the  car  struck  the  boy;  that  the  boy  was  walk- 
ing a  medium  walk,  east,  the  same  way  the  car  was  going, 
and  nearing  the  track  all  the  time;  that  he  did  not  slacken 
up  for  the  boy,  because  the  car  was  going  slow, —  three  or 
four  miles  an  hour, —  and  he  had  not  turned  on  the  current; 
that  the  boy  came  onto  the  track  kind  of  sideways,  with  his 
back  to  the  car;  that  he  was  about  four  or  five  feet  from  the 
car  when  he  stepped  on  the  track ;  that  he  thought  at  first 
that  the  boy  was  coming  to  get  on  the  car;  that  when  he 
saw  the  boy  was  getting  too  close  to  the  car,  he  halloed 
"  Look  out "  to  him,  and  set  the  brake,  and  the  boy  then 
stepped  onto  the  track;  that  when  the  brake  took  eflfect  the 
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boy  was  not  two  feet  from  the  car;  that  when  he  first  saw 
the  boy  he  was  about  twenty  feet  ahead  of  the  car  and  about 
five  or  six  feet  from  the  north  rail  of  the  track;  that  he 
practiced  a  week  previously,  and  some  a  year  before,  but 
had  never  run  a  car  alone;  that  the  current  was  not  turned 
on  when  the  car  struck  the  boy;  that  from  the  place  where 
he  let  the  brake  off  to  the  place  where  he  struck  the  boy 
was  about  seventy-five  or  one  hundred  feet. 

The  plaintifif's  witness  Betker  testified  to  the  effect  that 
he  saw  the  accident,  and  was  six  or  seven  rods  from  where 
it  occurred;  that  the  boy  walked  for  two  or  three  rods  about 
three  or  four  feet  from  the  track,  and  then  walked  sideways 
on  the  track  ten  or  fifteen  feet,  watching  the  ore  train  over 
his  left  shoulder;  that  his  own  attention  was  called  to  the 
ore  train,  and  he  first  noticed  the  boy  when  he  started  to  go 
sideways  onto  the  track.  The  plaintiff's  witness  Hyland 
testified  to  the  effect  that  his  attention  was  called  tp  the 
boy  by  hearing  the  alarm  given  by  the  witness  Cain;  that 
when  the  boy  first  stepped  onto  the  track  the  oar  was  only 
three  or  four  feet  from  him;  that  the  boy  was  then  kind  of 
backing  up  toward  the  car.  The  plaintiff^s  witness  Cain 
testified  to  the  effect  that  he  was  walking  with  the  witness 
Hyland  when  he  saw  the  boy  killed ;  that  he  was  then  about 
150  feet  from  him;  that  the  boy  walked  from  under  the 
ore-dock  trestle  across  over  the  sidewalk,  and  diagonally 
toward  the  street-car  track,  until  he  got  within  three  or 
four  feet  of  it,  and  then  along  by  the  side  of  it,  and  from 
two  to  two  and  one-half  feet  from  it,  until  he  gave  the  alarm ; 
that  the  boy  walked  along  the  side  of  the  track  in  that  way 
ten  or  fifteen  feet  before  he  stepped  upon  the  track;  that 
the  boy  stepped  upon  the  track  just  as  he  "  hollered  "  to 
him,  and  the  car  was  then  five  or  six  feet  from  the  boy;  that 
it  appeared  to  him  to  be  dangerous  when  the  boy  was  fifteen 
or  twenty  feet  from  the  car;  that  the  boy  was  between 
seventy-five  and  eighty  or  ninety  feet  from  the  east  end  of 
the  bridge  when  he  was  struck. 
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The  evidence  fails  to  show  that  the  motorman  intended 
to  injure  the  boy,  or  that  his  conduct  was  so  reckless  or 
wanton  as  to  evince  a  total  disregard  of  the  boy'»  safety,  as 
defined  in  a  case  decided  herewith.  Schtbg  v.  (7.,  M.  <b  St. 
P.  E,  Go.  102  Wis.  523,  and  cases  cited;  Byom  v.  La  Crosse 
City  R.  Co.,  ante,  p.  122;  Bolin  v.  G.y  St.  P.,  M.  <&  0.  R.  Co., 
post,  p.  333.  Nevertheless,  the  evidence  is  ample  to  show 
actionable  negligence  on  the  part  of  the  defendant. 

The  important  question  in  the  case  is  whether  the  deceased 
was  not  also  guilty  of  contributory  negligence.  According 
to  the  undisputed  evidence,  he  walked  from  under  the  trestle 
down  over  the  sidewalk  into  the  street  until  he  got  within 
from  three  to  six  feet  of  the  track,  and  then,  with  his  head 
turned  toward  his  left  shoulder,  looking  at  the  passing  ore 
train,  he  moved  partially  sideways,  nearer  and  nearer  to  the 
track,  until  within  a  few  feet  of  the  car,  when  apparently 
he  heard  the  alarm  and  suddenly  stepped  sideways  onto 
the  track,  just  a  few  feet  in  front  of  the  car,  and  was  struck 
and  killed.  The  law  required  that  he  should  look  in  both 
directions  for  a  street  car  before  going  upon  the  track. 
Schneider  v.  (7.,  M.  cfe  St.  P.  R.  Go.  99  Wis.  385,  886,  and 
cases  there  cited ;  Gawley  v.  La  Crosse  City  R.  Co.  101  Wis. 
152;  White  v.  C.  dh  N.  W.  R.  Co.  102  Wis.  489.  The  only 
excuses  given  are  his  youth,  and  the  fact  that  he  lived  in 
the  country  and  was  not  familiar  with  the  movement  of 
street-railway  cars,  and  that  his  attention  was  at  the  time 
diverted  to  the  ore  train.  He  lacked  two  months  of  being 
fourteen  years  of  age.  He  was  bound  to  know  and  compre- 
hend all  the  dangers  which  were  open  and  obvious  to  a  boy 
of  ordinary  understanding  of  his  age  and  experience.  He 
had  frequently  been  in  the  city.  If  there  is  anything  a 
country  boy  of  his  age  would  be  likely  to  observe,  it  would 
be  a  street  car  moved  by  electricity.  To  see  it  move  would 
be  to  know  that  it  would  be  dangerous  to  get  upon  the  track 
in  front  of  it.     It  was  in  the  middle  of  May,  and  the  track 
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was  open  to  observation.  His  attention  was  not  forced  to 
the  ore  train,  nor  necessarily  diverted,  as  in  some  cases  in 
this  court.  Schneider  v.  <7.,  M.  &  St.  P.  R.  Co.  99  Wis.  386, 
and  cases  there  cited.  The  ore  train  had  no  necessary  con- 
nection with  his  movements.  There  was  nothing  to  obstruct 
his  vision.  There  was  nothing  in  the  time  of  day  or  the 
weather  to  prevent  observation.  His  looking  at  the  ore 
train  was  no  more  excusable  than  it  would  have  been  to  look 
at  the  sun  or  a  passing  cloud.  There  was  nothing  compli- 
cated in  the  situation,  calling  for  deliberation  and  judgment. 
It  was  simply  a  failure  to  use  his  senses  at  a  time  when  the 
law  required  him  to  do  so.  The  law  applicable  to  the  facts 
has  been  so  often  and  so  recently  stated  as  not  to  require 
repetition.  Helmke  v.  ThUrrujmy^  107  Wis.  216;  Ryan  v. 
La  Oroaae  City  R.  Co.^  ante^  p.  122,  and  cases  there  cited. 
After  careful  consideration,  and  upon  the  undisputed  evi- 
dence, we  must  hold  that  the  deceased  was  guilty  of  con- 
tributory negligence. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
yersed,  and  the  cause  is  remanded  for  a  new  trial. 

DoDGK,  J.  With  considerable  reluctance,  but  unavoidably, 
I  feel  it  my  duty  to  limit  my  concurrence  in  the  reversal  of 
the  judgment  in  this  case  to  certain  of  the  grounds  stated 
in  the  opinion  of  the  court.  I  have  no  doubt  of  the  insuffi- 
ciency of  the  special  verdict,  nor  of  the  existence  of  preju- 
dicial error  in  the  charge  to  the  jury,  and  fully  agree  with 
reversal  predicated  thereon.  I,  however,  deprecate  and  feel 
constrained  to  express  my  disagreement  with  that  portion 
of  the  opinion  which  declares,  as  matter  of  law,  that  the 
conduct  of  the  deceased  boy  constitutes  negligence  per  ae. 
1  deprecate  it  because  it  seems  to  me  unnecessary.  A  re- 
versal and  new  trial  must  be  ordered  for  the  specific  errors, 
and  on  such  new  trial  the  evidence  is  more  than  likely  to 
present  this  question  in  a  different  light.   Facts  now  absent 
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may  well  be  proved  to  render  probable  or  improbable  knowl- 
edge by  the  deceased  of  the  existence  of  the  street-railway 
track  in  question.  His  familiarity,  or  the  reverse,  with  that 
locality,  the  construction  of  the  track  and  street,  the  ob- 
sourement  of  the  former  by  dust  or  d6bri8,  and  numerous 
other  circumstances  may  so  vary  the  situation  that  an  opin- 
ion based  upon  the  present  record  can  hardly  aid  the  trial 
court.    Eyan,  C.  J.,  in  Wells  v.  PerkinSy  43  Wis.  160,  166. 

Further,  I  cannot  avoid  the  conviction  that  there  was 
ample  room  for  reasonable  and  honest  minds  to  dififer  upon 
the  question  whether  the  conduct  of  this  boy  was  more  care- 
less than  the  conduct  ordinarily  to  be  expected  of  the  great 
mass  of  boys  of  his  age,  intelligence,  and  knowledge  of  exist- 
ing perils.  Na,y,  I  incline  to  the  conclusion  reached  by  the 
twelve  citizens  of  Ashland  county  comprising  the  jury  who^ 
in  the  light  of  their  experience  and  observation,  declared  it 
not  so  negligent.  I  yield,  of  course,  to  the  case  of  Byan  v. 
La  Ofoase  City  R.  Go,^  ante^  p.  122,  as  now  the  law.  It  i» 
possible  for  a  child  younger  than  plaintiff's  intestate  to  be 
guilty  of  negligence  so  obvious  that  the  court  must  declare 
it,  and  conduct  such  as  was  presented  and  passed  on  in  that 
case  is  such  negligence.  Nevertheless  the  rule  so  often  stated 
in  the  cases  collected  in  the  opinion  of  the  court  and  in  my 
dissent  in  the  Ryan  Case  remains, —  that,  except  in  extreme 
cases,  the  conduct  of  a  child  of  this  age  should  be  tested  by 
the  combined  experience  of  twelve  jurymen  before  it  should 
be  held  variant  from  the  care  ordinarily  exercised  by  such 
children. 

Doubtless  this  boy  was  of  age  and  intelligence  sufficient  to 
appreciate  the  danger  of  getting  in  front  of  a  rapidly  moving 
street  car,  but  the  evidence  in  this  case  is  quite  conclusive  that 
he  had  no  knowledge  in  fact  of  the  approach  of  this  car,  and 
that  such  ignorance  was  consistent  with  ordinary  diligence 
in  exercising  at  least  his  sense  of  hearing;  for  the  rattle  and 
roar  of  the  ore  train  passing  over  the  timber  trestle  above  him 
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is  described  as  saflGicient  to  drown  all  ordinary  sounds.  The 
soand  of  the  gong,  which  might  have  penetrated  that  clamor 
and  warned  him,  was  negligently  omitted  by  the  motorman. 
It  is  true,  deceased  did  not  look  to  the  west  for  an  ap- 
proaching  car,  and  such  is  apparently  the  negligence  as- 
cribed to  him.  Not  yet,  however,  has  it  been  held  that  it 
is  the  duty  of  the  ordinarily  careful  person  to  look  for  a 
car  when  he  has  no  knowledge  that  he  is  approaching  a 
track;  and  the  case  in  hand  is  absolutely  barren  of  any  evi- 
dence that  deceased  knew  there  was  any  track  in  that  street,, 
or  that  there  was  anything  about  its  construction  to  force 
that  fact  on  bis  attention.  On  the  contrary,  it  does  appear 
that  the  street  was  paved  with  cedar  blocks,  excluding  the 
probability  that  the  track  was  higher  than  the  rest  of  the 
driveway;  that  it  was  May,  when  the  winter's  accumula- 
tion of  the  d6bris  of  a  lumber  town  would  obscure  the 
street;  that  it  was  dusty;  and  that  this  was  at  the  eastern 
extremity  of  the  mam  city,  where  the  street-railway  service 
was  performed  by  a  single  oar.  He  was  a  country  boy,  only 
infrequently  in  the  city.  He  was  in  a  peculiarly  confused 
place  in  the  road,  just  emerging  from  the  shadows  of  a 
double  and  complicated  railroad  bridge  onto  the  street, 
where  there  was  no  sidewalk,  and  where  the  ordinary  paved 
way  was  much  used  by  foot  passengers;  and  his  atteiU;ion 
was  unquestionably  attracted  by  the  novel  and  interesting 
sight  of  an  ore  train  making  its  way  over  the  trestle  out  to 
the  ore  dock, —  evidently  a  subject  of  interest,  for  nearly  all 
of  the  witnesses  who  were  in  the  vicinity  testify  that  their 
attention  also  was  attracted  thereby  and  diverted  from 
their  respective  affairs.  Can  it  be  said  that  deceased  might 
not,  with  his  attention  thus  engrossed  to  his  left,  have 
clambered  from  the  side  of  the  railroad  grade,  and  from 
among  the  trestle  timbers,  into  and  along  this  street,- for 
100  feet,  without  noticing  the  presence  of  the  strips  of  iron 
a  few  feet  to  his  right,  consistently  with  the  care  ordinarily 
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exercised  by  such  boys?  If  my  personal  observation  and 
experience  may  serve  to  guide  my  judgment,  such  conduct 
is  not  inconsistent  with  what  is  customary.  The  attention 
of  the  ordinary  farmer's  boy,  visiting  the  city  three  or  four 
times  a  year,  is  not,  as  a  rule,  riveted  to  the  ground  on 
which  he  steps,  in  search  of  street-car  tracks.  The  novel 
and  interesting  sights  and  events  are  ordinarily  the  subject 
of  his  attention,  His  chin  is  on  his  shoulder  oftener  than 
his  eyes  are  on  the  ground.  To  ignore  such  custom,  and 
set  up  diflPerent  conduct  as  the  standard  of  due  care,  is  to 
adopt  the  very  error  embodied  in  the  second  and  third 
questions  of  the  special  verdict,  and  held  ground  for  reversal 
in  this  case.  It  is  to  substitute  an  ideal  of  the  imagination 
in  place  of  the  care  which  experience  informs  us  is  ordina- 
rily exercised,  as  a  standard  for  measuring  the  care  of  those 
who  may  be  injured  by  negligence  of  the  operators  of  street 
railways. 


"WlNSLOW,  J. 

Justice  DoDOB. 


I  concnr  in  the  foregoing  opinion  of  Mr. 


108 
116 


268 
569 


Maiwhfield  Land  &  Ltjhbeb  Company,  Appellant,  vs.  The 
John  Week  Lumbeb  CIompant  (Lhoted),  Respondent. 

November  16— December  7, 1900. 

Iriffunctional  order:  Vacating:  Notice:  Suspending  busineaa  of  corporor 
tion:  Highway  by  user:  Logging  roads:  Custom:  License  to  use: 
Malicious  revocation. 

L  Under  sees.  2781  and  2814,  Stata  1808,  the  court  cannot,  except  upon 
notice,  vacate  an  injunctional  order  granted  without  notice  hy  a 
court  commissioner  upon  a  complaint  stating  facts  sufficient  to  gire 
him  a  colorable  right  to  make  the  order,  even  though  such  facts 
are  not  sufficient  to  warrant  the  interference  of  equity  in  plaintiff's 
behalf. 
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2l  An  order  restraining  a  lumbering  corporation,  a  part  of  whose  busi- 
ness was  the  handling  of  logs,  from  continued  trespasses  in  building 
roads  and  hauling  logs  over  lands  owned  by  plaintiff,  is  not  within 
the  meaning  of  sea  2780,  Stata  1898,  which  prohibits  a  court  com- 
missioner from  granting  an  injunction  "to  suspend  the  general 
and  ordinary  business  of  a  corporation." 

8l  More  than  twenty  years  before  the  commencement  of  an  action  to 
restrain  trespasses  a  logging  road  had  been  made  at  the  place  in 
question,  which  had  been  used  at  times  in  later  years  by  persons 
logging  in  that  neighborhood,  and  at  times  some  settlers  had  hauled 
a  few  loads  of  hay  over  it  Aft-er  nonuse  for  a  number  of  years  it 
had  grown  up  to  brush  and  was  incumbered  by  windfalla  The 
town  had  never  adopted  it  as  a  highway  or  done  any  work  on  it« 
Hddi  that  the  road  had  not  become  a  highway  by  prescriptive  us& 

4k  A  custom  in  logging  sections  for  loggers  to  use  old  roads  over  private 
lands,  and  to  make  repairs  necessary  to  such  use,  does  not  give  the 
right  to  use  such  a  road  against  the  consent  of  the  owner.  Any 
implied  license  of  use  would  be  revocable  at  any  time,  even  if  the 
revocation  were  prompted  by  malice  or  ill  will 

Appeal  from  orders  of  the  circuit  court  for  Taylor  county: 
John  K.  Pabish,  Circuit  Judge.    Reversed. 

This  action  was  commenced  February  21, 1900,  to  restrain 
the  defendant  from  entering  upon,  cutting  timber  from, 
crossing  over,  hauling  or  banking  logs  on,  or  using  or  in- 
juring, certain  premises  of  the  plaintiff.  The  complaint  sets 
out  that  the  defendant,  without  its  consent,  had  theretofore 
entered  upon  certain  premises  of  the  plaintiff  with  a  large 
number  of  men  and  teams,  and  had  proceeded  to  remove 
and  destroy  timber,  built  logging  roads,  and  had  hauled  over 
and  banked  thereon  large  quantities  of  saw-logs,  and  was 
continuing  such  trespasses,  and  causing  irreparable  injury 
thereto,  for  which  plaintiff  had  no  adequate  remedy  at  law, 
and  which  it  feared  might  ripen  into  an  easement.  Upon 
the  complaint,duly  verified,  a  court  commissioner  of  Taylor 
county  issued  an  order  restraining  the  defendant,  its  officers, 
agents,  and  employees,  from  entering  upon  said  premises, 
from  hauling  logs  over  the  lands,  from  cutting  any  trees 
thereon,  and  from  building  or  using  any  roads  thereon,  until 
the  further  order  of  the  court. 


2Y0  SUPEEME  COURT  OF  WISCONSIN.         [108 

Marshfield  Land  &  Lumber  Ca  vs.  The  John  Week  Lumber  CJa 

The  complaint  and  order  were  duly  served.  On  Febru- 
ary 23d,  the  defendant  prepared  an  answer  in  which  it  is 
alleged  that  defendant's  business  was  logging  and  lumber- 
ing; that  it  owned  certain  lands  in  the  neighborhood  of 
plaintiff's  lands;  that  at  the  time  it  purchased  said  lands 
there  was  a  public  road  or  highway  extending  from  Rib 
river  across  plaintiff's  lands  to  a  point  on  defendant's  prop- 
erty, and  thence  to  a  public  highway.  Upon  information 
and  belief  it  is  alleged  that  said  road  had  first  been  used  for 
travel  more  than  twenty  years  ago,  and  had  been  used  in 
hauling  logs,  hay,  and  supplies  from  the  river  by  lumber- 
men and  by  the  public  generally ;  that  commencing  on  De- 
<3ember  1, 1899,  the  defendant  had  used  said  road  in  travel- 
ing back  and  forth  from  the  river  to  its  said  lands,  and  had 
made  some  improvements  thereon,  blasting  stumps  and  level- 
ing knolls,  and  denied  that  it  had  cut  any  trees;  that  said 
road  had  been  used  and  improved  by  those  desiring  to  use 
it  with  consent  of  the  owners  for  more  than  twenty  years, 
and  a  prescriptive  right  to  its  use  was  claimed.  It  was  also 
alleged  that  the  acts  complained  of  were  a  benefit  to  the 
property,  and  not  an  injury,  and  that  plaintiff  had  an  ade- 
quate remedy  at  law.  The  defendant  set  up  the  same  facts 
as  a  counterclaim,  with  the  further  allegations  that  defend- 
ant had  about  200,000  feet  of  logs  yet  to  be  hauled,  and  that 
there  was  no  other  way  to  get  them  out  except  over  this 
road,  and,  if  it  was  prevented  from  getting  them  out,  they 
would  be  a  complete  loss;  that  defendant  had  thirty  men 
and  twelve  teams  doing  nothing,  and  would  be  obliged  to 
take  them  out  of  the  woods  unless  they  could  put  in  said 
logs.  There  were  also  allegations  that  plaintiff  was  not 
acting  in  good  faith,  but  was  attempting  to  extort  from  de- 
fendant a  large  sum  of  money  for  the  use  of  said  road;  that 
defendant  had  offered  to  give  a  bond  to  pay  all  damages,  and 
was  willing  to  pay  for  all  injuries  to  said  property. 

Upon  this  answer,  accompanied  with  several  affidavits 
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setting  out  other  facts  not  material  to  this  litigation,  the 
defenda:nt,  on  February  23,  1900,  obtained  from  the  court 
an  order  to  show  cause,  returnable  at  Ashland  on  March  2d, 
why  an  injunctional  order  should  not  be  made,  restraining 
the  plaintiff  from  molesting  the  defendant  or  its  employees 
in  hauling  logs  over  this  road.  The  order  also  provided  that 
in  the  meantime  the  plaintiflf  should  be  so  restrained,  and 
said  order  made  by  the  court  commissioner  on  February  21, 
1900,  at  the  request  of  plaintiflf,  was  vacated  and  set  aside. 
On  March  6th  the  court  made  an  order,  based  upon  the 
answer,  the  affidavits  used  on  the  hearing,  and  upon  the 
record,  restraining  the  plaintiflf,  until  the  further  order  of 
the  court,  from  obstructing  said  road  or  in  any  manner  in- 
terfermg  with  or  molesting  the  defendant  or  its  employees 
in  the  use  thereof. 

Upon  this  hearing  a  large  number  of  affidavits  were  used, 
on  the  one  side  tending  to  show  that  the  road  in  question 
was  a  mere  private  logging  road,  so  overgrown  with  under- 
brush as  to  have  been  impassable  by  teams  when  the  defend- 
ant entered  upon  the  land;  that  it  had  only  been  used 
casually  by  an  occasional  logger  for  some  little  time  after 
it  had  been  first  cut  out,  and  not  at  all  during  later  years; 
that  the  road  had  never  been  laid  out  or  adopted  in  any  way 
by  the  town  authorities;  that  the  defendant  had  made  ap- 
plication to  the  town  authorities  to  lay  out  a  temporary  log- 
ging road  over  the  same  route;  and  in  the  application  there- 
for, duly  verified,  it  was  alleged  that  said  road  did  not  run 
along  or  near  any  highway.  The  affidavits  in  support  of 
the  application  showed  that  the  road  had  been  used  at  dif- 
ferent  times  by  loggers  in  that  neighborhood,  and  that 
occasionally  a  settler  had  hauled  hay  over  it. 

It  further  appears  that  pending  the  proceedings  plaintiflf 
obstructed  the  road  by  felling  trees  across  it  and  by  blowing 
holes  in  it  with  dynamite.  Proceedings  to  punish  for  con- 
tempt were  instituted,  and  a  large  number  of  affidavits  used 
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on  said  hearing  are  contained  in  the  record,  and  it  is  said 
were  considered  by  the  court  in  this  matter.  The  most  that 
can  be  said  of  them  is  that  they  show  that  there  was  a  deter- 
mined effort  on  the  one  side  to  prevent  the  use  of  the  road 
by  injuring  and  destroying  portions  of  it,  and  on  the  other 
to  repair  and  use  it  until  the  logs  remaining  in  the  woods 
had  been  hauled. 

The  plaintiff  has  appealed  from  the  order  of  March  6,  and 
from  so  much  of  the  order  of  February  23,  1900,  as  vacated 
the  order  of  the  court  commissioner  first  above  mentioned. 

For  the  appellant  there  was  a  brief  by  Sohweppe  dk  Urqu- 
hart^  attorneys,  and  Thompson^  Harshmjo  (&  Thompson^  of 
counsel,  and  oral  argument  by  A,  E,  Thompson. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Catdy  Lamoreux  <6  Park. 

Bardbbn,  J.  We  will  first  consider  the  appeal  from  that 
portion  of  the  order  of  February  23,  1900,  which  dissolved 
the  injunction  granted  in  plaintiff's  favor  by  the  court  com- 
missioner. This  order  was  made  by  the  court  upon  application 
of  the  defendant,  and  without  notice  to  plaintiff.  Sec.  2781, 
Stats.  1898,  says:  "If  the  injunction  be  granted  by  a  judge 
without  notice  the  other  party,  at  any  time  before  trial,  may 
apply,  upon  notice^  to  the  court,  or  to  the  presiding  judge 
thereof,  in  which  the  action  is  brought  to  vacate  or  modify  the 
same."  Another  section  provides  that,  "An  order  made  out  of 
court,  without  notice,  may  be  vacated  or  modified  without  no- 
tice by  the  judge  who  made  it;  or  upon  motion,  after  notice, 
by  such  judge  or  by  the  court,  but  not  otherwise."  Sec.  2814. 
In  view  of  these  plain  statutory  provisions,  it  is  impossible 
to  justify  the  action  of  the  court  above  referred  to.  Suffi- 
cient facts  were  stated  in  the  complaint  to  give  the  court 
commissioner  at  least  a  colorable  right  to  make  the  order 
restraining  the  defendant  from  committing  the  repeated 
trespasses  upon  the  plaintiff's  land,  as  alleged.    No  matter 
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what  the  exigencies  were,  the  court  ought  not  to  have  va- 
cated such  order  except  upon  notice.  The  suggestion  by  de- 
fendant's counsel  that  the  order  suspended  '^  the  general  and 
ordinary  business  of  a  corporation  "  hardly  merits  sober  con- 
sideration. The  ^.cts  complained  of  were  continued  trespasses 
upon  lands  owned  by  plaintiff.  It  can  hardly  be  said  that 
such  is  "the  general  and  ordinary  business"  of  the  defend- 
ant, although  there  are  loggers  in  northern  Wisconsin  whose 
acts  would  seem  to  give  some  color  to  this  assumption.  The 
fact  that  the  defendant  was  a  lumbering  corporation,  and 
that  a  part  of  its  business  was  the  handling  of  logs,  is  not 
sufficient  to  bring  the  situation  either  within  the  letter  or 
the  spirit  of  sec.  2780,  which  prevents  a  court  commissioner 
from  issuing  an  injunction  to  suspend  the  general  and  ordi- 
nary business  of  a  corporation.  The  other  objections  urged 
against  the  order  are  not  deemed  of  sufficient  importance  to 
require  notice. 

The  order  of  March  6th  was  based  upon  the  counterclaim 
in  defendant's  answer  and  certain  affidavit^  referred  to  in 
the  statement.  The  remaining  question  is  whether  there 
was  a  sufficient  showing  made  to  authorize  the  court  in  re- 
straining the  plaintiff  from  obstructing  the  road  or  molest- 
ing the  defendant  in  its  use.  When  we  come  to  consider 
all  the  facts  that  were  before  the  court,  the  conclusion  is 
certain  that  plaintiff  was  the  owner  of  the  premises  in  ques- 
tion ;  and,  while  there  is  an  attempt  in  the  answer  to  put 
that  fact  in  issue,  the  subsequent  allegations  and  the  proof 
produced  on  the  hearing  are  sufficient  to  set  that  matter  at 
rest  as  stated.  The  only  ground  upon  which  the  defendant 
sought  to  justify  its  use  of  the  road  was  that  it  had  become 
a  highway  by  prescriptive  use.  An  attempt  to  set  out  such 
use  was  made  in  the  answer,  but  the  affidavits  used  on  the 
hearing  overwhelmingly  show  that  this  contention  was  un- 
founded. The  most  that  appears  is  that  a  logging  road  had 
been  made  there  in  the  early  70's,  which  had  been  used  at 
Vol.108— 18 
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different  times  in  later  years  by  persons  logging  in  that 
neighborhood.  At  times  some  settlers  had  hauled  a  few 
loads  of  hay  over  it.  After  nonuse  for  a  number  of  years 
it  grew  up  to  brush  and  was  incumbered  by  windfalls.  No 
pretense  or  claim  was  made  that  the  town  had  ever  adopted 
it  as  a  highway  or  had  ever  done  any  work  or  expended 
any  monej^  upon  it.  Counsel  for  the  defendant  virtually  ad- 
mitted that  their  claim  in  this  regard  was  without  founda- 
tion. They  then  seek  to  justify  the  order  of  the  court  on 
the  ground  that  it  was  customary  in  logging  sections  for 
loggers  to  use  old  roads,  and  to  make  such  repairs  as  were 
necessary  to  that  use.  Undoubtedly  that  is  the  custom,  and 
very  few  owners  of  land  object  to  such  use.  But  such  cus- 
tom does  not  justify  such  use  when  the  owner  of  the  prop- 
erty objects.  The  circumstances  might  be  such  that  an 
implied  license  of  use,  good  until  revoked,  might  be  inferred. 
Such  license  wbuld  be  revocable  at  any  time.  In  this  case, 
if  it  ever  existed,  it  had  been  revoked,  and  its  revocation  had 
been  emphasized  by  the  strong  arm  of  the  law.  Itcan  make 
no  difference  to  defendant's  right  to  an  injunction  that  such 
revocation  caused  some  hardship  to  it,  or  was  prompted  by 
some  unneighborly  feeling  towards  it.  The  owner  was  en- 
titled to  the  free  and  exclusive  use  of  its  property  and  with- 
out restraint.  Any  infringement  of  this  right  by  the  court 
was  unlawful,  unless  based  upon  some  paramount  right  pos- 
sessed by  defendant  or  shared  by  it  in  common  with  the 
public.  No  such  right  or  privilege  was  shown,  and  the  order 
of  the  court  was  an  unjustifiable  invasion  of  the  property 
interests  of  the  plaintiff.  As  before  suggested,  it  is  no  jus- 
tification to  say  that  it  prevented  an  apparent  injustice,  or 
that  the  acts  of  plaintiff  were  indefensible  from  an  ethical 
point  of  view.  An  injustice  may  often  result  from  the  en- 
forcement of  strict  legal  rights,  or  from  acts  committed  with 
a  malicious  motive  on  one's  own  premises,  or  with  regard  to 
one's  own  property.  Quite  a  notable  instance  may  be  found 
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in  the  recent  case  of  Metzger  v.  Sochrein^  107  Wis.  267.  The 
plaintiff  had  a  clear  legal  right  to  the  enjoyment  of  its  prop- 
erty free  from  any  interference  by  defendant,  and  the  right 
to  prevent  such  interference  by  an  appeal  to  equity  where 
the  injury  was  irreparable. 

An  attack  is  made  upon  the  complaint  as  not  stating  facts 
sufficient  to  warrant  the  interference  of  equity  in  plaintiff's 
behalf.  On  this  question  we  express  no  opinion.  If  it  be 
admitted  that  it  is  infirm  in  this  regard,  it  adds  nothing  to 
the  defendant's  counterclaim,  neither  does  it  justify  the 
court  in  an  arbitrary  dissolution  of  the  injunction  based  upon 
it.  The  statute  referred  to  provided  a  reasonable  rule  of 
practice  which  should  have  been  followed. 

Ourconclusion  is  that  that  portion  of  the  order  of  Febru- 
ary 23,  1900,  appealed  from,  should  be  reversed,  and  the 
order  of  March  6, 1900,  should  also  be  reversed. 

By  ihe  CovH, —  The  orders  are  reversed  as  stated  in  the 
opinion,  and  the  cause  is  remanded  for  further  proceedings 
according  to  law. 


The  Dsbbing  Habvbstbb  Company,  Respondent,  vs.  John- 
son, Executor,  Appellant. 

November  16— December  7, 1900. 

Appeal  from  county  court:  Granting  leave  after  time  has  expired: 
Errors:  Affidavit  of  merits:  Abuse  of  discretion, 

1.  Erxor  of  the  oounty  court  in  admitting  in  evidence,  in  support  of  a 

claim  against  a  decedent,  notes  purporting  to  have  been  signed  by 
him,  without  proof  of  his  signature,  does  not  necessarily  establish 
"that  justice  requires  a  revision  of  the  case"  and  that  an  appeal 
from  the  allowance  of  the  claim  should  be  granted,  undersea  4085, 
8tat&  1808,  after  the  time  for  appeal  has  expired. 

2.  In  such  a  case  the  petition  for  leave  to  appeal  was  supported  only  by 

an  affidavit  of  the  executor's  attorney,  showing  that  the  failure  to 
perfect  an  appeal  in  due  time  was  due  to  an  excusable  mistake^ 
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and  stating  that  the  executor  "believes  that  justic^e  requires  a  re- 
vision of  the  case  for  the  reason  that  there  never  was  any  consid- 
eration for  said  notes,  and  the  estate"  does  not  owe  the  debt,  "as 
said  executor  is  informed  and  believes,"  but  not  stating  what  in- 
formation the  executor  had  or  any  facts  justifying  his  beliet  It 
was  not  asserted  that  the  notes  were  not  duly  executed  by  the  de- 
ceased; and  affidavits  on  behalf  of  the  claimant  were  to  the  effect 
that  they  had  been  so  executed.  Held,  that  the  denial  of  the  peti- 
tion was  not  an  abuse  of  discretion. 

Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Circuit  Judge.    Affirmed. 

The  plaintiff  presented  a  verified  claim  against  the  estate 
of  Peter  C.  Larson,  deceased,  consisting  of  three  promissory 
notes,  all  dated  July  31, 1896,  the  first  for  $45,  and  the  others 
for  $40  each,  which  were  upon  the  printed  form  of  the 
plaintiff  corporation,  and  as  presented  were  due  on  or  be- 
fore December,  ],  1897,  December  1, 1898,  and  December  1> 
'  1899.  Each  contained,  in  fine  print,  the  clause,  "  with  inter- 
est payable  annually  from  date  until  paid,"  with  the  word 
"  date  "  erased  with  a  pen,  and  the  words  "  August  1st,  1897,'* 
written  above  it.  The  signature  on  each  note  in  ink  ap- 
peared to  be  written  over  the  same  letters  in  pencil,  and  the 
year  of  maturity  in  each  to  have  been  written  in  similar  ink 
over  a  previous  smaller  figure;  that  is  to  say,  in  the  first 
note  the  figure  "  7  "  had  been  written  over  a  figure  "  6,"  in 
the  second  a  figure  "  8  "  over  a  figure  "  7,"  and  in  the  third 
the  figure  "  9  "  over  a  figure  "8."  No  defense  except  a  gen- 
eral objection  to  the  allowance  of  the  claim  was  offered  in 
county  court,  and  when  the  notes  were  offered  in  evidence 
they  were  objected  to  because  they  showed  alteration  on 
their  face.  The  objection  was  overruled,  the  notes  received, 
and  both  parties  rested.    The  claim  was  allowed. 

Thereupon  the  attorney  for  the  executor  took  steps  to- 
ward an  appeal,  but  his  notice  of  appeal  was  entirely  lack- 
ing in  the  effective  words,  which,  by  aflBdavit  hereafter 
mentioned,  were  asserted  to  have  been  intended  to  be,. 
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*' hereby  appeals  therefrom  to  the  circuit  court  for  Eau 
Claire  county."  Such  mistake  was  not  discovered  until  the 
statutory  time  for  appeal  had  expired,  whereupon  within  a 
year  after  the  allowance  of  said  claim  A.  C.  Larson,  ap- 
parently personally,  made  petition  to  the  circuit  court  to 
allow  an  appeal  to  be  taken.  Larson  asserts  in  affidavit 
that  he  is  the  attorney  for  Johnson^  the  executor.  Such  pe- 
tition alleges  the  facts  above  stated,  sets  forth  substantially 
the  magnitude  of  the  estate,  the  fact  that  the  above-quoted 
words  were  omitted  from  the  notice  of  appeal  by  error  of 
the  stenographer  in  extending  on  typewriter  the  notice  as 
dictated  to  her,  and  that  the  omission  was  not  discovered 
until  about  the  time  of  the  petition.  No  attempt  at  an  affi- 
davit of  merits  or  to  assert  any  defense  to  the  notes  was 
made,  except  the  assertion  in  the  petition,  signed  and  sworn 
to  by  Larson,  that  the  executor,  Johnson^  feels  himself  ag- 
grieved by  the  allowance,  deems  himself  without  fault  on 
his  own  part,  and  "  believes  that  justice  requires  a  revision 
of  the  case,  for  the  reason  that  there  never  was  any  consid- 
eration for  said  notes,  and  the  estate  of  said  deceased  does 
not  owe  the  indebtedness  thereby  purported  to  be  evidenced, 
or  any  part  thereof,  as  said  executor  is  informed  and  be- 
lieves." Upon  a  hearing  upon  this  petition,  counter  affida- 
vits were  introduced,  embodying  therewith  a  deposition  of 
one  Stumm  to  the  general  effect  that  the  notes  in  question 
were  signed  by  deceased,  P.  0.  Larson,  in  his  presence,  for 
a  harvester  sold  by  such  deponent  as  agent  for  the  plaintiff; 
that  both  the  signature  and  the  dates  of  maturity  were 
placed  upon  said  notes  by  said  Larson  with  lead  pencil,  and 
authority  given  to  said  Stumm  to  trace  the  same  in  with 
ink,  which  he  did. 

The  circuit  court  made  an  order  declaring  that "  the  court 
being  satisfied  that  the  failure  to  perfect  the  appeal  was 
accidental  and  without  fault  on  the  part  of  the  appellant, 
but  the  court  being  further  satisfied  that  justice  does  not 
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require  a  revision  of  this  case,  and  that  the  defense  is  a  tech- 
nical one,  and  not  being  satisfied  that  there  is  a  defense  on 
the  merits,  now,  therefore,  it  is  ordered  that  said  petition 
be,  and  the  same  is  hereby,  denied.''  From  that  order  the 
executor  appeals  to  this  court. 

A.  G.  Zarson^  for  the  appellant 

Arthur  H.  Shoemaker^  for  the  respondent. 

Dodge,  J.  The  single  question  presented  on  this  appeal 
is  whether  the  circuit  court  abused  its  discretion  in  holding 
that  appellant  had  not  satisfactorily  shown  that  justice  re- 
quired a  revision  of  the  case  in  compliance  with  sec.  4035, 
Stats.  1898.  Oakley  v.  Davidson,  103  Wis.  101.  The  rea- 
sons urged  for  review  are  that  the  county  court  erred  in 
admitting  the  notes  in  evidence,  and  that  appellant^s  peti- 
tion showed  that  he  had  a  good  defense  on  the  merits. 

The  admission  of  the  notes  was  objected  to  principally 
because  they  showed  upon  their  face  material  alterations, 
but  also  because  no  proof  was  made  of  the  authenticity  of 
the  signature.  Without  passing  upon  the  first  objection, 
a  subject  discussed  in  Maldwner  v.  Smith,  102  Wis.  30,  it 
seems  impossible  to  acquit  the  county  court  of  error  in  over- 
ruling the  second  ground.  The  alleged  maker  of  the  notes 
being  dead,  the  rule  of  the  common  law  applied,  and  proof 
of  his  signature  was  necessary  before  they  could  be  received. 
Campion  v.  Schinnicky  93  Wis.  111.  This  conclusion,  how- 
ever, is  not  final  upon  the  question  which  the  circuit  court 
had  to  consider.  Full  justice  may  be  done  by  a  decision 
notwithstanding  the  commission  of  specific  errors.  Nay, 
more,  a  judgment  may  be  unsupported  by  the  record  and 
proofs  on  which  it  was  rendered,  so  that  upon  appeal  to  a 
court  of  errors  it  must  be  reversed,  and  yet  it  may  appear 
that  justice  would  not  be  promoted  by  revision.  A  judg- 
ment may  be  just,  though  erroneous.  Obviously  the  allow- 
ance of  the  claim  is  not  unjust  by  reason  alone  of  the 
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erroneous  reception  of  the  notes  in  evidence,  if  the  notes 
were  in  fact  dnly  executed  in  their  present  form  by  the  de- 
ceased. The  petition  does  not  suggest  or  assert  that  such 
is  not  the  fact.  The  necessary  inference  from  such  silence 
is  that  the  appellant  was  satisfied  that  the  authenticity  of 
the  signature  and  of  the  notes  themselves  existed  and  could 
be  proved.  Otherwise  he  should  and  would  have  asserted 
at  least  his  disbelief  in  such  authenticity  as  one  of  the  rea- 
sons for  revision.  Doubtless  he  was  so  convinced  by  the 
testimony  of  Jacob  Stumra,  taken  by  deposition  some  two 
weeks  before  the  application  was  made,  and  at  that  time 
part  of  the  files  of  the  case  in  circuit  court. 

It  thus  appearing  that  the  fact  that  the  county  court  com- 
mitted error  in  receiving  the  notes  in  evidence  does  not 
necessarily  establish  that  justice  requires  revision,  the  ques- 
tion remains  whether  the  allegation,  sworn  to  by  Larson, 
that  JoJmsan^  the  appellant,  ^^  believes  that  justice  requires 
a  revision  of  the  case  for  the  reason  that  there  never  was 
any  consideration  for  said  notes,  and  the  estate  of  said  de- 
ceased does  not  owe  the  indebtedness  thereby  purported  to 
be  evidenced,  or  any  part  thereof,  as  said  executor  is  in- 
formed and  believes,"  is  sufiScient  to  convict  the  circuit  court 
of  abuse  of  discretion  in  denying  to  appellant  the  privilege 
of  appealing. 

The  question  whether  justice  requires  revision  in  cases 
under  sec.  4035  is  not  a  technical  one.  It  appeals  to  broad 
and  intelligent  judgment  and  discretion  in  the  court,  adapted 
to  variant  situations,  and  involving  different  considerations. 
The  amount  in  controversy  may  be  insignificant;  a  purpose 
of  delay  or  obstruction  may  be  apparent;  applicant's  views 
of  the  law.  may  be  mistaken;  the  facts  on  which  he  relies 
may  be  immaterial,  or  the  evidence  thereof  frivolous  or  ob- 
viously insuflBcient  While,  in  deciding  it,  a  genuine  and 
substantial  controversy  arising  from  conflict  between  alle- 
gations of  the  petition  and  counter  afiidavits  as  to  the  facts 
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is  not  proper  to  be  decided,  but  the  facts  properly  asserted 
by  the  applicant  which  bear  upon  the  merits  are  to  be  as- 
sumed as  probably  existing,  and  while  all  due  liberality 
should  be  extended  in  favor  of  a  full  hearing,  yet  the  bur- 
den is  upon  the  applicant  to  satisfy  the  court  that,  in  view 
of  all  the  known  facts,  there  is  at  least  reasonable  probabil- 
ity that  upon  further  hearing  a  result  more  favorable  to 
him  will  be  reached.  The  court  should  be  given  opportu- 
nity to  judge  from  the  facts  themselves,  rather  than  from 
the  applicant's  conclusions  or  generalizations,  and  it  is  the 
latter's  duty  —  since  he  is  a  supplicant  for  favor  —  to  lay 
before  the  court,  as  fully  and  frankly  as  in  his  power,  all 
the  facts  which  he  believes  to  justify  him  in  making  the  ap- 
plication. Oroner  Vx  Hidd^  22  Wis.  200;  Downer  v,  Howardj 
47  Wis.  476;  Marx  v.  Rowlands^  59  Wis.  110, 114;  Jamison 
V.  SnydeTy  79  Wis.  286,  288;  Shuman  v.  Hxvrd^  79  Wis.  654, 
658;  OaUeyv.  Davidson^  103  Wis.  101;  Gapm  v.  Skmner^ 
139  Mass.  190;  8a/nhom  v.  St.  Clair  Circuit  Jvdge^  94  Mich. 
519,  526;  Jerome  v.  Wayne  Circuit  Judge^  117  Mich.  19. 

The  field  of  discretionary  consideration  in  allowing  appeal 
after  absolute  right  is  lost  is,  as  to  this  branch  of  the  ques- 
tion, very  similar  to  that  involved  in  opening  a  default  or 
setting  aside  a  judgment  to  let  in  a  defense.  It  has  fre- 
quently been  held  in  the  latter  class  of  cases  that  allegations 
as  to  a  defense,  made  upon  information  and  belief,  are  not 
sufficient  to  justify  relief  from  a  judgment  and  opportunity 
to  defend.  Pinger  v.  Vanclich^  36  Wis.  141,  145 ;  Superior 
C.  Z.  Co.  V.  Dunphy,  93  Wis.  188,  193;  Thayer  v.  Swift, 
Walk.  Ch.  384;  Meach  v.  Chappell,  8  Paige,  135.  Completed 
litigation  should  not  be  revived  without  full  affirmative 
showing  that  there  are  valuable  rights  at  least  likely  to  be 
protected  by  further  hearing,  and  the  authorities  last  cited 
are  not  without  weight  as  guides  to  circuit  courts  upon  ap- 
plications like  the  present.  If  such  courts  allow  themselves 
to  be  satisfied  by  the  information  and  belief  of  an  applicant, 
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and  exercise  their  discretion  in  favor  of  the  appeal,  it  by  no 
means  follows  that  such  discretion  should  be  disturbed  by 
this  court.  On  the  other  hand,  however,  where  the  court 
vested  with  the  discretion  has  exercised  it  the  other  way, 
and  has  refused  to  be  satisfied  of  the  probable  existence  of  a 
defense  when  no  facts  tending  to  establish  it  have  been  pre- 
sented, can  it  be  said  that  clear  abuse  of  discretion  appears? 
It  may  well  be  that  failure  by  petitioner  to  lay  before  the 
court  any  facts  justifying  his  belief  may  have  satisfied  the 
court  that  the  application  was  not  in  good  faith  and  that  no 
such  facts  existed.  We  do  not,  and  presumably  the  circuit 
court  did  not,  overlook  the  consideration  that  increased  lib- 
erality should  be  accorded  those  who,  like  administrators, 
litigate  in  a  representative  capacity  and  with  reference  to 
transactions  of  which,  ex  necessitate^  they  can  have  only  in- 
formation and  not  personal  knowledge.  Nevertheless,  if  the 
applicant  had  a  belief  founded  upon  information,  it  follows 
necessarily  that  he  could  have  stated  to  the  court  what  in- 
formation he  had.  If  derived  from  documents,  they  could 
and  should  have  been  laid  before  the  court;  if  from  state- 
ments of  other  persons,  affidavits  from  such  others  of  the 
truth  of  their  statements  should  have  been  presented,  or  ap- 
plicant's inability  to  obtain  them  should  have  been  explained. 
Such  was  the  course  pursued  in  Jamison  v.  Snydevy  79  Wis. 
286,  the  only  case  in  which  this  court  has  reversed  the  de- 
cision of  a  circuit  court  denying  appeal.  Not  only  was  the 
application  in  this  case  lacking  in  the  respects  above  sug- 
gested, but  it  contained  no  authentic  assertion,  even,  that 
the  applicant  had  either  information  or  belief  in  the  exist- 
ence of  any  defense.  The  formal  declaration  by  the  attor- 
ney that  his  client  has  information  and  belief  cannot,  in  the 
nature  of  things,  be  an  allegation  of  anything  within  the 
former's  own  knowledge,  and  he  does  not  attempt  to  state 
any  ground  for  his  assertion  of  his  client's  state  of  mind,  not 
even  that  any  disclosure  thereof  has  been  made  to  him  by 
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the  latter.  Upon  snch  an  application,  the  court  may  well 
have  been  satisfied  that  neither  the  applicant  nor  his  attor- 
ney had  either  knowledge  or  information  of  any  facts  likely 
to  constitute  any  defense  or  to  make  allowance  of  appeal 
fruitful  of  anything  except  delay  and  expense  to  both  par- 
ties. It  was,  at  least,  a  field  in  which  the  statute  vested  him 
with  discretion,  which  we  cannot  say  has  been  abused. 
By  the  Gov/rt. —  The  order  appealed  from  is  affirmed. 
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November  IS^DecefmJber  7, 1900. 

Appealable  orders:  Corporations:  Insolvency:  Stockholders^  liability. 

In  an  action  to  wind  up  a  banking  oorporation  and  enforce  the  stat- 
utory liability  of  its  stockholders,  it  was  ordered  that  a  defendant 
Btookholder  who  had  paid  into  court  the  par  value  of  his  stock  be 
discharged  from  further  liability  and  that  the  action  be  dismissed 
as  to  him  without  costs.  Heid,  that  such  order  was  not  in  effect 
a  final  determination  of  the  action  as  to  said^efendant^  nor  did  it 
prevent  a  judgment  from  which  an  appeal  might  be  taken,  but  on 
the  contrary  it  contemplated  such  a  judgment,  and  hence  ivas  not 
appealable  under  subd.  1,  sec.  8069,  Stata  189& 

Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Xeill,  Circuit  Judge.    Appeal  dismissed. 

L.  A,  Doolittle^  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  WicJcham  dk  Fwrty 
and  oral  argument  by  James  Wichham. 


Cassoday,  0.  J.  In  July,  1897,  an  action  was  commenced 
by  Edward  Boyle,  as  plaintiff,  against  the  Commercial  Bank 
of  Eau  Claire,  as  defendant,  in  which  the  bank  was  adjudged 
to  be  insolvent,  and  all  its  assets  were  collected  by  a  re- 
ceiver therein  appointed  therefor,  and  distributed  by  order 
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of  the  court  to  pay  expenses  and  certain  preferred  and  se- 
cured claims,  leaving  nothing  for  general  creditors.  It  ap- 
pearing that,  in  order  to  pay  such  creditors  even  in  part,  it 
was  necessary  that  the  stocliholders  of  the  bank  be  required 
to  pay  their  statutory  liability,  the  court,  on  September  24, 
1897,  ordered  the  receiver  to  proceed  forthwith  to  enforce 
such  liability.  In  the  spring  of  1898,  upon  the  petition  of  a 
large  number  of  the  general  creditors,  a  supplemental  com- 
plaint was  filed  in  such  action  in  behalf  of  all  the  creditors 
and  against  all  the  stockholders  to  wind  up  the  corporation 
and  enforce  such  statutory  liability  against  each  of  such 
stockholders  —  including  the  defendant  Otto  Boberg  —  for 
the  full  amount  of  their  stock,  respectively;  the  aggregate  \ 
amount  of  which  was  less  than  the  remaining  unpaid  indebt- 
edness of  the  bank.  The  defendant  OUo  Boberg  answered 
such  supplemental  complaint.  Upon  such  issue  being  reached 
for  trial,  February  16,  1900,  the  defendant  Otto  Boberg  ten- 
dered into  court  $600,  the  par  value  of  his  stock,  and  moved 
the  court  that  said  sum  be  accepted,  and  that  he  be  dis- 
charged from  all  further  liability  in  the  action,  and  that  the 
action  be  dismissed  as  to  him,  without  costs.  The  court 
thereupon  entered  an  order  granting  such  motion,  and  order- 
ing that  the  defendant  Otto  Boberg  be  discharged  from  all 
further  liability  in  this  action,  and  that  this  action  be,  and 
the  same  was  thereby,  dismissed  as  against  him,  without 
costs  to  either  party.  From  that  order  the  plaintiffs  have 
taken  this  appeal,  claiming  that  the  defendant  OUo  Boberg 
is  liable  herein  for  interest  and  costs. 

After  careful  consideration,  we  are  constrained  to  hold 
that  the  order  is  not  appealable.  Sec.  3069,  Stats.  1898. 
The  right  of  appeal  is  claimed  under  the  first  subdivision  of 
that  section.  True,  the  order  was  made  in  an  action,  and 
affected  a  substantial  right;  but  it  is  not,  in  effect,  a  final 
determination  of  the  action  as  against  the  defendant  Oti^ 
Bobergy  nor  did  it  prevent  a  judgment  from  which  an  ap- 
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peal  might  have  been  taken.  On  the  contrary,  it  contem- 
plates the  entry  of  a  judgment  in  the  action.  Counsel  for 
the  plaintiffs  seem  to  think  that  the  order  in  question  was, 
in  effect,  a  judgment;  but  it  is  manifestly  neither  a  final 
judgment  nor  an  interlocutory  judgment,  within  the  mean- 
ing of  the  statutes  (sees.  288^-2885).,  Trustees  of  St  Clara 
Female  Academy  v.  DeLoAJoare  Ins.  Co.  98  Wis.  57,  69;  Hyd^ 
V.  German  Nat  BamJcy  96  Wis.  406.  The  order  in  question  is 
not  appealable.  Latirner  v.  Central  E.  Co,  101  Wis.  310; 
Latimer  v.  Julius  Andrae  dk  Sons  Co.  101  Wis.  311;  Chambers 
V.  JacoUa^  103  Wis.  37;  In  re  Minnesota  <6  W.  It.  Cb..l03 
Wis.  191.  It  does  not  belong  to  any  of  the  classes  of  cases 
which  have  been  held  to  be  appealable  under  subd.  1,  sec. 
3069.  See  note  to  that  section.  State  ex  rd.  Meggett  v. 
O'Nem,  104  Wis.  227. 
By  the  Court —  The  appeal  is  dismissed. 


i^»     ^284|       MABTDfT,  Respondent,  vs.  Estate  of  Maetiw,  Appellant 
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114       1  82 

Defective  adoption  of  chUd:  Compensation  for  services:  Presumption: 

Eebuttal:  Void  contract  to  leave  property  at  death:  Limitation  of 
actions:  Pleading:  Estates  of  decedents:  Special  verdict:  Finding 
construed:  Validity  of  contract 

1.  Where  a  boy  was  received  into  a  family  as  a  son,  under  defective 

adoption  papers,  and  rendered  services  in  that  capacity,  the  pie- 
sumption  that  such  services  were  not  to  be  paid  for  can  only  be 
rebutted  by  proof,  either  direct  or  circumstantial,  which  establishes 
an  express  contract  to  pay  for  them. 

2.  An  oral  contract  in  such  case  wliereby,  in  consideration  of  his  moib> 

er's  consent  to  the  adoption  of  the  boy  and  of  his  services  to  be 
rendered  as  an  adopted  son,  the  person  intending  to  adopt  him 
agreed  that  she  would  give  him  all  her  property,  real  and  personal, 
at  her  death,  is  void  as  to  the  real  property  under  the  statute  of 
frauds  and,  being  indivisible,  is  wholly  void;  but  suoh  a  contract 
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nevertheless  rebuts  the  presumption  that  the  services  of  the  boy 
were  to  be  gratuitous. 

&  When,  in  such  oase,  the  services  of  the  boy  had  ceased  and  he  had 
attained  his  majority,  he  could,  if  entitled  to  recover  at  all,  have 
made  his  demand  and  brought  action  for  the  value  of  his  services, 
the  void  contract  being  no  defense  and  of  no  effect  to  extend  the 
time  of  payment;  and  the  statute  of  limitations  began  to  run  ao- 
cordingly. 

4  Under  sec.  8841,  Stats.  1898,  the  statute  of  limitations  need  not  be 
pleaded  as  to  a  claim  against  the  estate  of  a  decedent. 

6.  In  view  of  the  language  used  in  the  questions  submitted  for  the  spe- 
cial verdict,  of  the  instructions  given  to  the  jury,  and  of  the  evi- 
dence returned  to  this  court  on  appeal,  a  finding  of  the  jury  that 
a  person  promised  and  agreed  to  devise  real  estate  is  held  to  be 
equivalent  merely  to  a  finding  of  an  oral  promise  or  understand- 
ing, and  not  of  a  valid  (i  a  a  written)  agreement,  although  the  ver- 
dict does  not  specifically  state  that  it  was  oral,  and  although  the 
bill  of  exceptions  is  not  certified  to  contain  all  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jackson 
county:  Jambs  O'Nbill,  Circuit  Judge.    Beversed. 

This  is  a  claim  against  the  estate  of  Catherine  Martin  for 
personal  services.  The  claim  was  filed  in  the  county  court 
of  the  proper  county,  as  follows: 

Estate  of  Catherine  Martin,  Deceased. 
To  Frank  Martin,  Dr.    • 
To  services  from  1872  to  1885,  inclusive,  payable  at  death  of  Oliver 

Martin  and  Catherine  Martin,  18  years $2,800 

To  cash  given  to  Catherine  Martin  in  1891 100 

Total $2,400 

The  claim  was  duly  verified,  and  the  administrator  of  the 
estate  filed  a  general  denial  and  pleaded  the  statute  of  lim- 
itations. After  a  trial  the  claim  was  disallowed  in  the  county 
court,  and  the  plaintiff  appealed,  and  the  action  was  tried 
before  a  jury  in  the  circuit  court.  There  were  some  facts 
which  were  undisputed,  which  may  be  stated  as  follows: 

In  1873  Catherine  Martin  and  Oliver  Martin,  her  husband, 
occupied  a  farm  in  Jackson  county,  in  this  state,  the  title  to 
which  was  in  Catherine.    In  the  last-named  year,  having  no 
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children  of  their  own,  Catherine  and  Oliver  took  the  plaintiflf, 
who  was  then  a  boy  eight  years  of  age,  to  live  with  them 
apon  the  farm,  under  a  promise  made  to  the  plaintifTs 
mother,  who  had  been  deserted  by  her  husband,  that  they 
would  adopt  the  plaintiflf  and  make  him  heir  of  their  prop- 
erty. No  legal  adoption  was,  however,  made.  The  plaintiflf 
thereafter  lived  with  the  Martins,  doing  such  work  as  he 
was  capable  of,  until  some  time  between  the  years  1883  and 
1886,  being  treated  as  a  son  and  furnished  clothes,  board, 
a,nd  a  limited  amount  of  schooling.  He  assumed  the  name 
of  Frank  Martin,  and  supposed  that  he  had  been  adopted  as 
their  son.  He  left  the  Martins  not  later  than  some  time 
in  the  year  1886,  and  never  returned  to  do  any  work  for 
them  thereafter.  He  reached  the  age  of  twenty-one  years 
in  the  year  1886.  Oliver  Martin  died  in  the  year  1894,  and 
Catherine  in  the  year  1897,  both  intestate;  and  Catherine 
leaving  as  her  estate  the  aforesaid  farm,  worth  about  $1,500, 
and  a  small  amount  of  personal  property,  not  exceeding  $500. 
The  jury  returned  a  special  verdict  as  follows:  "(1)  Did 
the  deceased,  Catherine  Martin,  and  her  husband,  Oliver 
Martin,  and  the  mother  of  plaintiflf,  about  the  year  1873  exe- 
cute certain  papers,  by  which  it  was  intended  that  said 
Catherine  Martin  and  Oliver  Martin  should  adopt  plaintiflf 
as  their  son  and  heir  ?  Yes.  (2)  Did  said  Catherine  Martin 
at  the  time  of  the  making  of  such  papers,  and  in  considera- 
tion that  the  mother  of  plaintiflf  consented  to  such  adoption 
and  that  said  plaintiflf  should  live  with  her  and  render  serv- 
ices* to  her  as  such  adopted  son,  promise  and  agree  with 
plaintiff,  acting  by  his  mother,  that  at  the  death  of  said 
Catherine  she  would  make  plaintiflf  her  sole  heir  at  law,  and 
give  to  him  all  her  property,  both  real  and  personal,  at  her 
death  ?  Yes.  (3)  Did  said  Catherine  Martin  afterwards,  and 
during  the  time  plaintiflf  lived  with  her,  by  her  acts,  state- 
ments, and  conversations,  lead  plaintiflf  to  believe  that  she 
would  devise  and  bequeath  to  him  at  her  death  all  her  prop- 
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erty,  in  consideration  of  snob  adoption  and  services  being 
rendered  by  plaintiff?  Yes.  (4)  Did  plaintiff  perform  labor 
and  services,  pnrsaant  to  such  agreement  and  with  the  ex- 
pectancy of  so  being  compensated,  for  said  Catherine  Martin, 
from  about  the  spring  of  1873  until  plaintiff  left  said  Cath- 
erine? Yes.  (5)  What  was  the  value  of  the  labor  and  serv- 
ices so  rendered  to  said  Catherine  Martin  during  the  said 
period,  over  and  above  his  care,  clothing,  board,  education, 
and  all  other  things  of  value  received  by  plaintiff  from  said 
Catherine  or  her  husband  ?  $900.  (6)  Did  said  Catherine 
fail  to  perform  her  part  of  said  alleged  agreement,  by  failing 
to  devise  and  bequeath  her  said  property  to  plaintiff,  and  to 
compensate  said  plaintiff  for  such  services  ?  Yes.  (7)  Was 
said  plaintiff  in  fact  never  adopted  as  the  son  and  heir  of 
said  Catherine,  by  failure  to  complete  the  necessary  proceed- 
ings according  to  law  to  make  such  proceedings  effective? 
He  was  never  adopted,  the  proceedings  being  ineffectual  for 
that  purpose.  (8)  Were  these  services  of  plaintiff  performed 
for  Catherine  Martin,  and  upon  the  separate  property  and 
estate  of  said  Catherine  Martin,  and  in  her  separate  busi- 
ness? Yes.  (9)  Did  Catherine  Martin,  by  the  employment 
of  plaintiff  and  by  said  agreement,  intend  to  charge  and 
bind  her  separate  estate  ?  Yes.  (10)  (At  request  of  defend- 
ant's counsel.)  Did  Catherine  Martin  and  her  husband, 
Oliver  Martin,  act  jointly  in  any  and  all  agreements  made 
or  signed  by  them  for  the  adoption  of  said  Frank  Martin  ? 
Yes." 

The  defendant  moved  to  set  aside  the  verdict,  and  also 
moved  for  judgment  thereon  for  the  defendant,  which  mo- 
tions were  overruled,  and  judgment  entered  in  favor  of  the 
plaintiff  upon  the  verdict  for  $900  damages  and  costs,  from 
which  judgment  the  estate  appeals. 

O.  M.  Perry^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  CasUe  <&  Gastle^ 
and  oral  argument  by  B.  J.  Castle,    To  the  point  that,  had 
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the  full  record  been  before  this  court,  the  rule  established  by 
the  following  oases  would  apply  and  be  decisive,  they  cited 
Kofha  V.  Rodchy,  41  Neb.  328;  Wright  v.  Wright,  99  Mich. 
170 ;  Qxivan  v.  Quinn,  5  S.  Dak.  328 ;  BeU  v.  Rice^  50  Neb.  547 ; 
Eaia  V.  Gary,  74  Wis.  176;  Iktate  of  Keasler,  87  Wis.  660; 
Slater  v.  Estate  of  Oook,  93  Wis.  104;  Carmichad  v.  Car- 
michady  72  Mich.  76;  Schwab  v.  Pierro,  43  Minn.  520. 

WiNSLow,  J.  The  bill  of  exceptions  is  not  certified  to  con- 
tain ail  the  evidence ;  hence  we  are  relieved  from  the  con- 
sideration of  the  question  whether  the  verdict,  or  any  part 
of  it,  is  supported  by  the  evidence,  and  the  only  important 
question  in  the  case  is  whether  the  verdict  and  admitted  facts 
sustain  the  judgment. 

The  facts  may  be  briefly  summarized  as  follows:  A  boy 
eight  years  of  age  is  taken  by  a  woman  into  her  family  under 
incomplete  or  defective  adoption  papers,  coupled  with  an 
oral  agreement  with  the  boy's  parent  to  leave  him  her  prop- 
erty, consisting  principally  of  real  estate,  in  consideration  of 
the  boy's  services.  No  legal  adoption  takes  place,  but  the 
boy  stays  and  does  the  ordinary  work  of  a  boy  on  a  farm, 
and  is  treated  as  a  son,  until  he  is  somewhere  from  eighteen 
to  twenty-one  years  of  age,  when  he  leaves  and  never  re- 
turns to  render  services.  Afterwards  the  woman  dies  intes- 
tate, leaving  as  her  estate  the  real  property  before  mentioned 
and  a  trifling  amount  of  personal  property.  The  claimant 
then  files  his  bill  for  the  reasonable  value  of  his  services, 
which  ceased  at  least  eleven  years  before  the  death  of  the 
woman.    Can  he  recover  ? 

Under  well-settled  rules  of  law  adopted  by  this  court,  this 
question  must  be  answered  in  the  negative.  Although  not 
of  kin  to  the  intestate,  the  plaintiff  was  received  into  her 
family  as  a  son,  and  the  services  rendered  by  him  were  ren- 
dered in  that  capacity;  hence  the  presumption  is  that  they 
were  not  to  be  paid  for,  and  that  presumption  can  only  bo 
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rebutted  by  proof,  either  direct  or  circumstantial,  which  es- 
tablishes an  express  contract  to  pay  for  them.  Tyler  v.  Bur- 
ri/ngton,  39  Wis.  376;  Wdls  v,  Perkins,  43  Wis.  160.  The 
express  contract  which  was  shown  was  oral,  and  was  in  part 
a  contract  to  devise  real  property,  and  hence  within  the  stat- 
ute of  frauds  (Stats.  1898,  sec.  2304),  and,  being  void  as  to 
the  real  estate,  and  indivisible,  is  void  in  whole.  Ellis  v. 
Gary,  74  Wis.  176;  Estate  of  Kessler,  87  Wis.  660,  and  cases 
cited.  This  contract,  though  absolutely  void,  still  has  the 
eflPect  of  rebutting  the  presumption  that  the  services  were 
to  be  gratuitous  {Estate  of  Kessler,  supra\  and  so  opening 
the  way  to  a  recovery  of  the  reasonable  value  of  the  services 
{Koch  V.  WiUiams,  82  Wis.  186,  and  cases  cited). 

Manifestly,  however,  the  void  contract  did  not  extend  the 
time  of  payment  for  the  services,  and  the  plaintiff,  if  entitled 
to  recover  at  all,  could  have  made  his  demand  and  brought 
his  action  in  1886,  when  his  services  had  wholly  ceased  and 
he  had  attained  his  majority.  The  supposed  contract  would 
have  been  no  defense  to  the  action,  because  the  statute  in 
this  state  makes  it  void.  Thomas  v.  Sowar ds,  25  Wis.  631. 
Not  having  brought  his  action,  it  was  barred  by  the  six- 
year  statute  of  limitation  (Stats.  1898,  sec.  4222)  before  the 
death  of  the  intestate  in  1897. 

A  claim  is  made  that  the  statute  of  limitations  was  not 
properly  pleaded,  but,  as  this  is  a  claim  against  an  estate,  it 
was  not  necessary  to  plead  it.  The  statute  forbids  the  allow- 
ance of  a  claim  which  is  shown  to  be  barred  by  the  statute 
of  limitations.  *  Sec.  3841. 

We  are  aware  that  there  are  authorities  in  other  states 
holding  that  an  oral  contract  similar  to  the  one  before  us  is 
not  void,  but  may  be  specifically  enforced  on  the  ground  of 
partial  performance.  Wright  v,  Wright,  99  Mich.  170,  and 
cases  cited.  It  is  enough  to  say,  however,  that  this  court 
has  not  adopted  that  rule. 

We  have  discussed  the  case  upon  the  basis  that  it  is  estab- 
VOL.  108  —  19 
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lished  that  the  agreement  to  devise  property  to  the  plaintiff 
was  an  oral  one,  but  we  have  not  overlooked  the  fact  that 
the  verdict  does  not  in  specific  language  declare  it  to  have 
been  oral.  The  second  question  of  the  verdict  asks  the  jury 
whether  Catherine  Martin  at  the  time  of  the  making  of  the 
adoption  papers  ^promised  and  agreed  that  she  would  give 
the  plaintiff  all  her  property,  real  and  personal,  at  her  death, 
and  to  this  question  the  jury  have  given  an  affirmative  an- 
swer. Now,  it  may  be  argued  that  this  finding  is  a  finding 
of  a  valid  (i.  e.  a  written)  promise  or  agreement,  and  that  in 
the  absence  of  a  complete  bill  of  exceptions  it  must  be  con- 
clusively presumed  that  there  was  evidence  to  support  the 
finding;  hence  that  it  must  be  deemed  a  fact  in  the  case 
that  the  agreement  was  in  writing  and  valid.  Whether  this 
contention  could  avail  the  plaintiff  anything  in  an  action 
brought  to  recover  the  value  of  his  services,  in  which  ho 
must  repudiate  the  contract  in  order  to  recover,  would  seem 
to  be  a  serious  question ;  but,  howfever  that  may  be,  we  think 
that  the  only  fair  and  reasonable  construction  of  the  finding 
is  that  the  promise  was  oral.  It  will  be  noticed  that  the 
first  question  and  answer  find  specifically  that  the  parties 
executed  certain  supposed  adoption  papers,  and  that  the  sec- 
ond question  omits  all  reference  to  the  execution  of  any 
papers,  but  simply  asks  the  jury^  whether  Catherine  Martin 
did  "  promise  and  agree  "  to  give  the  plaintiff  her  property 
at  the  time  of  the  making  of  the  adoption  papers.  The  care- 
ful reference  to  the  execailon  of  papers  in  the  first  question, 
and  the  equally  careful  omission  of  all  such  heferencein  the 
second  question,  clearly  indicate  to  any  mind  that  the  sec- 
ond question  refers  to  an  entirely  different  kind  of  an  agree- 
ment or  promise,  and  one  not  evidenced  by  the  execution 
of  any  papers;  and  we  cannot  escape  the  conclusion  that 
a  jury  would  at  once  answer  the  second  question  in  the 
affirmative  if  they  were  satisfied  of  the  making  of  an  oral 
promise. 
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When,  moreover,  the  charge  which  was  given  to  the  jury- 
in  connection  with  the  second  question  is  considered,  there 
can  be  no  doubt,  we  think,  that  the  aflBrraative  answer  to 
the  question  must  be  construed  as  simply  the  finding  of  an 
oral  promise.  This  charge  was  as  follows:  "This  question 
you  will  answer,  also,  from  the  consideration  of  all  the  evi- 
dence: Was  it  the  understanding  with  iJie  jplaintijPs  mother 
and  the  Martins  that  the  latter  should  adopt  thejiUmttiff  and 
make  hvm  their  heir  t  And  did  the  plaintiff's  mother  con- 
sent to  the  proposed  adoption  on  such  conditions  ?  This  is 
a  question  of  fact,  and  you  will  answer  i4  in  such  a  way  as 
the  evidence  will  warrant."  Here  the  jury  are  plainly  told 
that  the  question  is  whether  there  was  an  understanding 
between  Mrs.  Martin  and  the  plaintiff's  mother.  If  the 
jury  paid  heed  to  this  instruction, —  and  we  must  assume 
that  they  did, —  then  their  affirmative  answer  to  the  ques- 
tion is  equivalent  merely  to  a  finding  that  there  was  an  oral 
*' understanding"  between  the  parties.  As  matter  of  fact, 
all  the  evidence  returned  which  bears  on  the  subject  shows 
that  the  agreement  was  by  parol ;  but  this  is  not,  of  course, 
conclusive,  in  the  absence  of  a  certificate  showing  that  all 
the  evidence  is  returned. 

By  the  Court, —  Judgment  reversed,  and. action  remanded 
with  directions  to  enter  judgment  dismissing  the  claim. 


Whkeeatt,  Eespondent,  vs.  Woeth  and  another,  imp.,  Ap- 
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Limitation  of  axstions:  Pleading:  Demurrer:  Amendment:  Discretion:      

Seview  on  appeal:  Stare  decisis. 

1.  Subd.  7  of  sec  2649,  and  sec.  2651,  Stats.  1898,  permit  a  complaint  to 
be  demurred  to  because  the  action  was  not  commenced  within  the 
time  required  by  law,  only  upon  condition  that  the  particular  sec- 
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tion  of  the  statute  of  limitations  or  subdivision  of  a  section  relied 
upon  be  thereby  speoifically  pointed  out 

2.  The  court  has  the  same  discretionary  power  to  permit  an  amend- 
ment to  a  pleading  setting  up  the  statute  of  limitations  as  to  per> 
mit  any  other  defense  to  be  so  pleaded. 

8.  The  doctrine  that  the  bar  of  the  statute  of  limitations  extinguishes 
the  right  involved  and  creates  a  new  one  in  the  adverse  party 
which  is  in  the  nature  of  property,  within  the  meaning  of  that  term 
as  understood  in  respect  to  constitutional  guaranties,  is  not  in  har- 
mony with  the  doctrine  that  the  defense  of  the  statute  of  limita- 
tions is  unconscionable  and  that  a  trial  court  may,  in  the  exercise 
.  of  its  discretionary  power,  on  that  ground  alone,  refuse  in  all  cases- 
to  permit  it,  where  its  availability  depends  upon  judicial  favor. 

4  The  judicial  polic^that  regards  statutes  of  limitations  in  an  unfa- 
vorable light  and  defenses  under  them  unconscionable,  is  not  in 
accord  with  the  legislative  policy.    The  latter  ought  to  prevail 

ff.  In  a  matter  properly  regarded  as  purely  discretionary  with  the  trial 
court,  its  action,  reasonably  in  accord  with  a  supreme  judicial  rule^ 
will  not  be  disturbed  to  satisfy  the  necessities  of  a  particular  case, 
though  the  rule  itself  be  so  discountenanced  as  to  in  effect  change  it 

Q,  In  accordance  with  the  principles  stated,  the  decision  of  the  trial 
court,  refusing  to  permit  a  demurrer  to  be  amended  so  as  to  cure 
an  excusable  and  excused  mistake  in  respect  to  pleading  the  stat- 
ute of  limitations,  is  affirmed,  while  the  reason  upon  which  the  de- 
cision is  grounded  is  discountenanced  so  far  as  being  a  safe  guide 
for  future  judicial  administration. 
[Syllabus  by  Mabshall,  J.J 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  O'Neill,  Circuit  Judge.    Affirmed. 

Action  to  recover  on  an  appeal  bond.  A  good  cause  of 
action  was  stated  against  77.  G.  EUisy  John  J.  Worth,  and 
others  who  were  made  defendants,  and  the  right  to  recover 
thereon  was  good  but  for  the  statute  limiting  the  time  for 
the  commencement  of  the  action.  The  defendants  above 
named  separately  demurred  on  the  ground  that  the  action 
was  not  commenced  within  the  time  limited  by  law,  but  did 
not,  in  the  demurrers,  refer  to  the  particular  statute  upon 
which  they  relied,  other  than  as  the  six-years  statute  of  lim- 
itations.   Plaintiff  moved  to  strike  out  the  demurrers  as 
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frivolous.  The  motions  were  submitted  March  22,  1898. 
April  2, 1899,  and  while  the  circuit  judge  yet  had  under 
advisement  the  questions  raised  by  the  motions  to  strike  out 
the  demurrers  as  frivolous,  defendants  moved  the  court  for 
leave  to  amend  their  demurrers  by  specifying  the  particular 
statute  of  limitations  referred  to  therein.  Defendants'  mo- 
tions were  denied  and  plaintiff's  motions  granted,  leave 
being  granted  to  each  of  the  defendants  to  answer  the  com- 
plaint upon  paying  $10  costs  and  waiving  the  defense  of 
the  statute  of  limitations.  Defendants  declined  to  answer 
upon  the  terms  imposed,  and  thereupon  judgment  was  duly 
rendered  against  them  according  to  the  prayer  of  the  com- 
plaint. 

For  the  appellants  there  was  a  brief  by  J.  F.  EUis^  at- 
torney, and  W,  F.  Bailey^  of  counsel,  and  oral  argument  by 
Mr.  Bailey. 

For  the  respondent  there  was  a  brief  by  L.  A.  DooUtUe 
and  A.  J.  StUherlcmd,  and  oral  argument  by  Mr.  Doolitde. 

Marshall,  J.  Appellants'  counsel  contend,  first,  that  the 
proper  statute  of  limitations  was  sufficiently  pleaded  by  the 
demurrers;  second,  that  the  court  erred  in  refusing  to  permit 
the  demurrers  to  be  amended  by  referring  to  the  section  of 
the  statutes  relied  upon.  Some  other  points  are  suggested 
in  counsel's  brief,  but  they  are  not  considered  of  sufficient 
importance  to  warrant  discussing  them  in  this  opinion. 

1.  The  first  contention  cannot  be  sustained.  The  statutes 
governing  the  subject  are  very  plain.  Subd.  7,  sec.  2649, 
Stats.  1898,  says  that  a  defendant  may  demur  to  the  com- 
plaint upon  the  ground  that  *'  the  action  was  not  commenced 
within  the  time  limited  by  law."  Sec.  2651  says  that  a  de- 
murrer upon  the  ground  that  the  action  was  not  commenced 
within  the  time  limited  by  law  may  be  stricken  out  on  mo- 
tion unless  it  contain  "  a  reference  to  the  statute  claimed  to 
limit  the  right  to  sue."    This  court,  in  Glarke  v.  Lincoln  Co. 


294  SUPREME  COURT  OF  WISCONSIN.         [108 

Whereatt  vft  Worth  and  another. 

54  Wis.  578,  inferentially  decided  that  a  reference  to  the 
particular  section  or  subdivision  of  a  section  applicable  to 
the  case,  in  a  demurrer,  is  required  in  order  to  satisfy  the 
calls  of  the  statute ;  and  the  point  was  directly  decided  by 
this  court  in  Crowley  v.  Ilioksj  98  Wis.  666.  The  holdings 
are  the  same  elsewhere  under  similar  statutes.  Manning  v. 
DaUaa^  73  Cal.  420 ;  Onderdonk  v.  San  Francisco^  76  Cal.  534 ; 
Stewart  v.  Budd^  7  Mont.  573.  The  law  authorizing  the  de- 
fense of  the  statute  of  limitations  to  be  interposed  by  de- 
murrer upon  condition  that  the  demurrer  point  out  the 
statute  relied  upon,  came  in  by  the  adoption  of  the  revision 
of  1878.  Since  that  time,  it  is  believed,  no  case  can  be  found 
where  the  sections  referred  to  were  not  complied  with,  the 
sufficiency  of  the  demurrer  was  challenged  on  that  ground, 
and  it  was  held  good.  Cases  where  a  limitation  statute  was 
pleaded  by  answer  are  not  in  point.  There  is  no  statute  re- 
quiring the  plea  of  the  statute  of  limitations  by  answer, 
strictly  so  called,  to  specify  the  particular  statute  relied 
upon. 

2.  Did  the  court  err  in  refusing  appellants  leave  to  amend 
their  demurrers?  The  contention  in  that  regard  is  not 
free  from  difficulty.  The  situation  of  appellants  is  one 
of  peculiar  hardship,  looking  at  it  as  involving  a  valuable 
right  lost  by  excusable  mistake;  and  we  cannot  view  it  in 
any  other  way,  as  an  original  proposition.  It  seems  that 
appellants  should  have  been  relieved  from  their  error  with- 
out hesitation,  upon  their  complying  with  such  terms  as 
would  have  placed  respondent  in  substantially  the  same 
position  he  was  in  before  the  demurrers  were  interposed, 
unless  it  was  proper  for  the  circuit  court,  in  the  exercise  of 
judicial  discretion,  to  refuse  to  grant  the  defendants  the 
benefit  of  a  valuable  right' which  they  never  intended  to 
surrender  —  in  effect,  to  compel  them  to  pay  a  large  claim 
which  the  law  had  once  extinguished.  We  apprehend  that 
the  learned  trial  court  took  that  view  of  the  matter  wlien 
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the  motions  for  leave  to  amend  the  demurrers  were  pre- 
sented, and  that,  in  the  decision,  he  was  governed  by  the 
idea  often  found  expressed  in  the  decisions  of  this  court, 
that  the  defense  of  the  statute  of  limitations  is  unconscion- 
able and  not  to  be  favored  by  the  courts ;  that  whenever  the 
right  to  insist  upon  it  is  dependent  upon  the  favor  of  the 
court,  though  that  favor  be  required  in  order  to  avoid  a 
purely  excusable  mistake,  the  court  may  properly  compel 
the  party  to  pay  the  penalty  therefor  of  an  entire  forfeiture 
of  his  right.  We  cannot  readily  say  that  the  trial  court  was 
not  justified  in  that  position  and  that  the  judgrgent  can  be 
disturbed,  without  ignoring  the  rule  of  stare  decisis,  which  is 
grounded  upon  the  idea  that  it  is  better  to  abide  by  a  wrong 
rule  firmly  established  than  to  seek  to  avoid  or  right  it  at 
the  expense  of  those  who  have  relied  upon  it.  That  doc- 
trine has  controlling  force  where  the  wrong  rule  of  law  has 
become  a  rule  of  property,  unless  the  circumstances  indicate 
an  overpowering  necessity  to  change  it,  which  necessity 
cannot  be  satisfied  by  the  exigencies  of  any  particular  case. 
When,  however,  the  rule  of  stare  decisis  is  invoked  to  secure 
adherence  to  a  wrong  doctrine  which  may  be  corrected 
without  prejudice  to  any  one  other  than  a  party  before  the 
court,  and  others  similarly  situated  as  regards  pending  liti- 
gations, where  no  rule  of  property  is  required  to  be  changed, 
courts  are  not  so  firmly  bound  by  a  previous  ruling  but  that 
they  may  correct  it  with  considerable  freedom,  if  firmly 
convinced  that  it  stands  in  need  of  correction. 

The  facts  of  this  case  seem  to  call  upon  the  court  very 
strongly  for  relief  and  to  require  a  favorable  answer  to  the 
application  therefor,  unless  the  law  is  so  firmly  established 
otherwise  that  it  cannot  be  so  abruptly  disturbed  as  is  neces- 
sary to  accomplish  that  end,  or  unless  the  trial  court  had 
such  reasonable  ground  to  suppose  that  the  law  was  so  firmly 
established  that  it  cannot  bo  said  that  the  boundaries  of 
judicial  discretion  were  overstepped  in  reaching  the  result 
complained  of. 
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Appellants,  before  interposing  their  demurrers,  owed  the 
respondent  nothing.  Respondent's  cause  of  action  was  ex- 
tinguished by  his  own  laches.  The  right  of  appellants  had, 
by  force  of  the  statute,  superseded  respondent's  rights,  and 
was  secured  to  them  by  constitutional  guaranties  the  same 
as  any  property  right,  as  we  shall  see  later.  They  never 
intended  to  part  with  that  right.  They  failed  for  the  mo- 
ment to  properly  insist  upon  it  because  of  misapprehension 
on  the  part  of  their  attorneys  of  the  scope  of  the  statute  as 
regards  insisting  upon  it  by  demurrer.  They  were  guilty 
of  no  fault  from  which  they  would  not  have  been  promptly 
relieved,  as  regards  the.  defense  of  payment  or  any  legiti- 
mate counterclaim  or  any  ordinary  defense,  effective  to  de- 
feat the  plaintiff's  claim.  They  acted  with  suflBcient  prompt- 
ness in  asking  to  be  relieved  from  the  error  of  their  attor- 
neys, and  the  ordinary  terms  imposed  for  granting  leave  to 
amend  a  pleading  would  have  amply  saved  the  respondent 
from  prejudice  by  the  delay,  yet  the  favor  was  denied  and  a 
claim  that  in  law  did  not  exist  when  the  action  was  brought 
to  enforce  it  was  thereby  resurrected  and  fully  re-established. 

Viewing  the  situation  as  above  indicated,  it  seems  to  call 
so  strongly  for  a  remedy  as  to  justify  the  court  in  taking  a 
retrospective  view  of  our  judicial  policy  as  found  in  the  books, 
in  order  to  see  just  where  we  stand  with  reference  to  the 
defense  of  the  statute  of  limitations.  Is  it,  or  if  it  is,  should 
it  be  considered,  an  unconscionable  defense,  so  that  the 
court,  upon  a  trifling  pretext,  can  justly  deny  to  a  party  the 
right  to  interpose  it  when  that  right  depends  at  all  upon  ju- 
dicial pleasure?  It  is  considered  that  we  are  justified  in 
using  the  term  "  trifling  pretext "  as  an  original  proposition, 
and  as  applied  to  the  case  before  us,  since,  as  stated,  it  is 
plain  that  the  appellants  never  intended  to  waive  their  stat- 
utory right  in  the  first  instance  and  that  respondent  would 
not  have  been  prejudiced  in  any  substantial  degree  if  the 
court  had  allowed  the  application  for  relief  from  the  mis- 
take. 
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Anciently  there  was  no  system  of  limitation  statutes  as 
we  understand  the  term.  The  first  attempt  at  such  a  sys- 
tem was  made  by  Stat.  32  Hen.  VIII.  ch.  2,  which  was  super- 
seded by  Stat.  21  Jao.  I.  oh.  16.  From  that  the  limitation 
statutes  in  most  of  the  states  of  the  Union,  including  our 
own,  have  been  modeled.  The  books  indicate  that  the  in- 
novation upon  common-law  methods  was  not  at  first  re- 
ceived favorably  by  the  courts.  It  was  held  that  it  merely 
deprived  the  possessor  of  a  right  to  the  use  of  judicial  ma- 
chinery to  enforce  it,  leaving  the  right  itself  otherwise  unim- 
paired, with  such  a  moral  obligation  upon  the  part  of  the 
person  adversely  interested  to  recognize  it  that  it  was  dis- 
honorable, in  a  sense,  to  insist  upon  the  statutory  defense 
thereto.  That  idea  was  transplanted  to  this  country  as  part 
of  the  common  law.  In  time,  however,  the  legislative  pur- 
pose to  put  forever  at  rest  a  claim  against  which  a  statute 
of  limitations  has  completely  run,  in  the  absence  of  distinct 
acts  intended  on  both  sides  to  revive  it,  came  to  be  recog- 
nized as  controlling,  and  the  duty  of  the  courts  to  give 
effect  thereto  to  be  fully  recognized.  The  effect  was  to 
largely  or  wholly  do  away  with  the  idea  that  the  defense 
of  the  statute  of  limitations  is  unconscionable  and  that  courts 
should  so  exercise  judicial  functions  as  to  prevent  its  opera- 
tion, and  to  lead  to  the  contrary  idea,  that  such  statutes  are 
highly  beneficial,  and  that  defenses  under  them  constitute 
vested  rights  protected  as  such  by  constitutional  guaranties 
and  entitled  to  such  protection  the  same  as  other  property 
rights. 

The  radical  change  in  judicial  policy  indicated  is  suflfi- 
oiently  shown  by  numerous  expressions  in  legal  opinions,  of 
which  the  following  are  but  a  few  of  the  many  examples 
that  might  be  given:  "The  court  here  disclaims  all  right 
or  inclination  to  put  on  acts  of  limitation,  which  are  among 
the  most  beneficial  to  be  found  in  our  books,  any  other  con- 
struction than  their  words  naturally  import.    It  is  as  much 
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its  duty  to  give  effect  to  laws  of  this  description,  with  which 
courts,  however,  sometimes  take  great  liberties,  as  to  any- 
other  which  the  legislature  may  be  disposed  to  pass."  Liv- 
ingston, J.,  in  FUiher  v.  Ilarnden^  1  Paine,  55,  61.  "  I  con- 
sider the  statute  of  limitations  a  highly  beneficial  statute, 
and  entitled  as  such  to  receive,  if  not  a  liberal,  at  least  a 
reasonable  construction,  in  furtherance  of  its  manifest  ob- 
ject. It  is  a  statute  of  repose.  .  .  .  The  defense  which 
it  puts  forth  is  an  honorable  defense.  .  .  .  There  is  wis- 
dom and  policy  in  it,  as  it  quickens  the  diligence  of  credit- 
ors and  guards  innocent  persons  from  being  betrayed  by 
their  ignorance  or  their  overconfidence  in  regard  to  trans- 
actions which  have  become  dim  by  age.  Yet  I  well  remem- 
ber the  time  when  courts  of  law  exercised  what  I  can  but 
deem  a  most  unseemly  anxiety  to  suppress  the  defense;  and 
when,  to  the  reproach  of  the  law,  almost  every  effort  of  in- 
genuity was  exhausted  to  catch  up  loose  and  inadvertent 
phrases  from  the  careless  lips  of  the  supposed  debtor,  to  con- 
strue them  into  admission  of  the  debt.  Happily^  that  period 
h^ds  passed  a/voay;  and  judges  now  conjvne  themselves  to  the  more 
appropriate  duty  of  construing  the  statute^  rather  tha/n  devis- 
ing means  to  evade  its  operation^  Story,  J.,  in  Spring  v. 
Gray^  5  Mason,  505,  523.  "  The  statute  of  limitations  is  en- 
titled to  the  same  respect  with  other  statutes,  and  ought  not 
to  be  explained  away."  Marshall,  C.  J.,  in  Clementson  v. 
Williams^  8  Cranch,  72.  "  It  has  often  been  matter  of  regret 
in  modern  times  that  in  the  construction  of  the  statute  of 
limitations  the  decisions  had  not  proceeded  upon  principles 
better  adapted  to  carry  into  effect  the  real  objects  of  the 
statute;  that,  instead  of  being  viewed  in  any  unfavorable 
light,  as  an  unjust  and  discreditaUe  defense^  it  had  received 
such  support  as  would  have  made  it,  what  it  was  intended 
to  be,  emphatically  a  statute  of  repose.  .  .  .  English 
decisions  upon  this  subject  liave  gone  to  great  lengths.  .  .  . 
There  appears  at  present  a  disposition  on  the  part  of  the 


Wis.]  august  TEEM,  1900.  29» 

Whereatt  vs.  Worth  and  another. 

English  courts  to  retrace  their  steps.  .  .  .  The  American 
courts  have  evinced  a  like  disposition.'*  Story,  J.,  in  Bell 
V.  Morrison^  1  Pet.  351,  360.  To  the  same  effect  are  Wood 
V.  Carpenter^  101  U.  S.  135,  and  McCluny  v,  StUiman,  3  Pet. 
270.  Statutes  of  limitation,  "especially  when  relating  to 
land,  are  entitled  to  and  have  generally  received  from  this 
court  a, favorable  regard  and  a  liberal  construction,  with  a 
view  to  the  attainment  of  their  objects."  PhiUips  v.  Pope^s 
ITeira^  10  B.  Mon.  163.  "  The  statute  of  limitations  is  a  well- 
marked  favorite.'*^  Cooper  V.  Cooper^  61  Miss.  676.  To  the 
same  effect  is  Harts  Appe<il^  32  Conn.  520.  *  Amendments 
to  avoid  the  statute  of  limitations  cannot  be  allowed.'  "We 
are  aware  there  are  some  cases  the  other  way,  based  upon 
early  decisions  made  when  the  statute  of  limitations  was 
looked  upon  as  a  hard  and  unconscionahle  defense.  But  we 
can  recognize  no  sound  principle  upon  which  such  decisions 
can  rest.  Statutes  of  limitations  are  now  quite  generally 
looked  upon  as  statutes  of  repose,  and  just  as  essential  to  the 
general  welfare  and  the  wholesome  administration  of  justice 
as  statutes  upon  any  other  subject,  and  to  be  construed  with 
the  same  favor  to  effect  the  legislative  intent.  People  ex 
rel.  Gorman  v.  Newaygo  Circuit  Judge^  27  Mich.  138. 

The  foregoing  fairly  indicates  the  view  generally  taken  of  ' 
limitation  statutes  at  the  present  date.  There  are  decisions 
here  and  there  that  are  not  in  harmony  with  the  modern 
doctrine,  but  the  weight  of  authority  is  so  great  in  support 
of  it  that  it  has  been  generally  written  into  the  text-books 
as  settled  law.  In  13  Am.  &  Eng.  Ency.*  of  Law  (1st  ed.), 
692,  it  is  said  that  statutes  of  limitations  are  now  almost 
universally  regarded  favorably  as  statutes  of  repose ;  and 
the  decisions  to  the  contrary  are  disapproved,  citing  a  mul- 
titude of  cases.  To  substantially  the  same  effect  are  1  Wood, 
Limitations,  7,  and  AngoU,  Limitations  (Gth  ed.),  18. 

Turning  to  the  decisions  of  this  court  it  will  be  found  that 
the  foundation  idea  which  led  to  the  early  perversion  of  the 
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legislative  purpose  in  devising  a  system  of  limitation  stat- 
utes,—  that  they  were  designed  to  act  on  the  remedy  only, 
taking  that  away  but  leaving  the  legal  right  otherwise  un- 
impaired,—  was  rejected  at  the  commencement  of  our  judi- 
cial history.  In  that  respect  more  advanced  ground  was 
early  taken  here  than  that  then  or  since  occupied  by  many 
courts  which  have  rejected  the  old  notion  that  limitation 
statutes  are  to  be  strictly  construed  and  defenses  under  them 
treated  with  disfavor.  The  idea  that  a  defense  under  such 
a  statute  is  unconscionable  and  that  courts  may  properly  or 
ought  to  so  discountenance  as  to  defeat  it  wherever  judicial 
favor  is  necessary  to  its  availability,  is  grounded  generally 
on  the  theory  that  the  right  is  never  extinguished  by  the 
statute.  The  idea  that  it  extinguishes  the  right  upon  which 
it  operates  as  effectually  as  payment,  and  creates  a  new  right 
which  cannot  be  taken  away  by  legislative  power  or  judicial 
action  without  the  consent  of  its  possessor, —  a  right  in  the 
nature  of  property  protected  by  constitutional  guaranties, — 
it  would  seem  is  not  wholly  consistent  with  the  idea  that 
the  assertion  of  such  right  is  dishonorable  and  should  be 
treated  that  way  by  the  courts. 

In  SprecTier  v.  Wakeley^  11  Wis.  432,  it  was  held  that  if 
•  the  bar  of  the  statute  is  complete  the  legislature  is  power- 
less to  give  a  remedy  for  the  enforcement  of  the  old  right; 
that  it  is  a  mistake  to  suppose  that  a  limitation  statute 
affects  the  remedy  merely;  that  it  directly  extinguishes  the 
right  by  creating  another  in  its  place  of  just  as  high  a  char^ 
acter  as  regards  constitutional  protection.  That  doctrine 
has  been  steadily  adhered  to  up  to  the  present  time,  the 
most  recent  and  significant  recognition  of  it  being  in  Ein- 
gartner  v.  Illinois  S.  Co,  103  Wis.  373,  where  it  was  said 
that  *  a  bar  to  a  claim  created  by  the  operation  of  a  statute 
of  limitation  is  as  effectual  as  payment  or  any  other  defense; 
that  it  creates  a  vested  right  of  defense  which  of  itself  must 
be  regarded  as  a  species  of  property  within  constitution;! I 
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guaranties;  and  that  it  completely  snpersedes,  annuls,  and 
extinguishes  that  upon  which  it  operates.' 

From  what  has  been  said  it  would  seem  that  the  doctrine 
that  the  defense  of  the  statute  of  limitations  is  discreditable 
should  not  be  maintained  alongside  of  the  doctrine  that  the 
bar  of  the  statute  extinguishes  the  right  upon  which  it  op- 
erates. The  former  seems  to  have  found  a  place  in  the  de- 
cisions of  this  court,  at  first  in  Orton  v,  Nooncm^  25  Wis.  672. 
In  Plmner  v.  Gla/rke^  69  Wis.  64:6,  it  was  said,  in  substance, 
that  the  effect  of  the  decisions  of  this  court  is  that  the  de- 
fense of  the  statute  of  limitations  by  an  individual  i&  uncon- 
scionable, but  that  such  a  defense  by  a  municipality  is  not 
so  regarded.  That  is  well  entrenched  in  our  jurisprudence 
and  is  wholly  of  judicial  creation  and  confined  within  quite 
narrow  limits.  In  later  cases  the  defense  under  discussion 
was  treated  substantially  the  same  as  other  defenses,  though 
the  court  adhered  to  the  doctrine  that  it  is  unconscionable. 

In  Smith  V.  Dragert^  65  Wis.  507,  there  was  a  failure  to 
plead  the  statute  in  the  first  instance  through  ignorance  of 
the  defendant's  attorney.  The  trial  court  held  that  a  special 
plea  of  the  statute  was  unnecessary.  For  that  error  the  judg- 
ment was  reversed  on  appeal  to  this  court.  Subsequently 
the  trial  court  relieved  the  defendant  from  the  mistake  of 
his  attorney  on  payment  of  $10  costs  and  the  costs  of  the 
action  up  to  the  time  of  applying  for  such  relief.  This  court 
said  that  such  action  was  a  proper  exercise  of  judicial  dis- 
cretion. In  lUinois  S.  Co.  v.  Budziss^  106  Wis.  499,  such 
an  amendment  was  allowed  on  the  trial  to  avoid  the  mistake 
of  the  defendant's  attorney,  no  terras  being  imposed  other 
than  that  the  trial  should  not  be  delayed.  That  was  held  a 
proper  exercise  of  judicial  discretion,  it  appearing  that  the 
plaintiff  was  not  prejudiced  by  the  delay  in  pleading  the 
statute.  Following  other  decisions  it  was  said,  in  effect,  that 
the  discretionary  power  of  the  court  to  relieve  a  party  from  ex- 
cusable mistakein  respect  to  pleading  the  statute  of  limitations 
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is  the  same  as  in  respect  to  any  other  mistake  in  making 
up  the  issues  in  a  case  for  trial.  In  this  connection,  without 
referring  to  the  cases  in  detail,  it  may  be  said  that  no  case 
can  be  found  in  our  books  where  the  discretionary  power  of 
the  trial  court  to  allow  the  statute  of  limitations  to  be  pleaded 
by  amendment  has  been  denied,  or  where  the  exercise  of  that 
power  has  been  disturbed,  except  for  clear  abuse  of  judicial 
discretion  in  that  the  favor  was  granted  without  the  imposi- 
tion of  terms  to  prevent  the  opposite  party  from  being  preju- 
diced by  the  delay.  In  the  very  recent  case  of  SvUivcm  v. 
Collina^  107  Wis.  291,  the  trial  court  permitted  such  an 
amendment  upon  the  trial  without  any  excuse  for  the  delay 
being  given  or  any  terms  or  conditions  of  granting  the  favor 
being  imposed.  That,  on  appeal,  was  held  an  abuse  of  dis- 
cretion, reference  being  made  to  the  doctrine  as  established, 
that  the  defense  of  the  statute  of  limitations  is  not  treated 
with  the  same  favor  as  ordinary  defenses  and  is  classed  as 
unconscionable.  It  was  recognized,  however,  that  the  power 
of  the  court  to  allow  such  an  amendment  is  as  broad  as  to 
allow  any  other,  subject  to  such  exercise  as  to  indicate  some 
degree  of  judicial  discretion. 

In  view  of  the  foregoing,  testing  the  decision  appealed 
from  by  right  in  the  abstract,  we  might  well  hold  that  it  is 
clearly  wrong.  But  we  must  go  further,  since  there  is  rea- 
sonable ground  to  say  that  the  judicial  policy  of  this  state 
is  not  clearly  in  harmony  therewith.  Notwithstanding  the 
fact  that  the  defense  of  the  statute  of  limitations  is  hero 
placed  on  the  highest  plane  as  regards  its  legal  status,  and 
the  fact  that  in  the  course  of  our  judicial  administration  a 
defense  of  the  statute  of  limitations  has  been  treated  the 
same  as  others,  the  idea  that  there  is  an  element  of  dishonor 
involved  in  the  assertion  of  it,  which  stamps  it  as  unconscion- 
able, has  not  been  removed  from  our  system.  It  is  preserved 
therein  by  the  latest  expression  of  the  court  on  the  subject, 
as  above  indicated. 
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It  follows  that  we  cannot  say  but  that  a  trial  court  might 
reasonably  consider,  in  deciding  upon  an  application  for 
judicial  favor  for  relief  from  a  mistake  in  failing  to  properly 
plead  a  vested  right  under  a  limitation  statute,  that  the  as- 
sertion of  the  right  is  in  a  sense  dishonorable  and  upon  that 
theory  alone  deny  the  application,  regardless  of  the  excus- 
ability  of  the  mistake  and  of  the  ability  of  the  applicant  to 
save  the  opposite  party  harmless  from  injury  because  of 
delay  in  pleading  the  defense.  Trial  courts  are  expected 
to  be  guided  by  the  decisions  of  this  court,  and  where  they 
reasonably  submit  to  such  guidance  and  considerately  decide 
accordingly,  their  decisions  should  not  be  disturbed  even 
though  the  result  be  that  the  question  involved,  as  an  original 
proposition,  is  decided  wrong.  The  rule  of  stare  decisis  must 
go  that  far,  even  where  the  judicial  rule  involved,  though 
wrong,  need  not  be  sustained  as  a  rule  of  propei^ty,  the  dis- 
turbance of  which  would  be  injurious  to  public  interests. 
Such  an  adherence  to  judicial  policy  may  cause  a  sacrifice 
of  individual  rights  in  a  case  now  and  then,  but  it  is  better 
that  it  should  be  that  way  than  that  the  result  of  a  fair  ex- 
ercise of  judicial  discretion  should  be  invaded.  That  does 
not  militate  at  all  against  judicial  freedom  in  appellate  courts 
to  correct  their  own  errors  in  all  proper  cases. 

The  result  is  that  we  must  hold  that  the  trial  court  did 
not  overstep  the  boundaries  of  judicial  discretion  in  refus- 
ing appellants  leave  to  amend  their  demurrers,  while  at  the 
same  time  it  is  made  sufficiently  significant  as  not  to  be  lost 
sight  of  hereafter  that  the  logical  result  in  the  whole  is  to 
discountenance  the  seeming  inconsistency  between  the  doc- 
trine that  the  bar  of  the  statute  of  limitations  extinguishes 
the  right  and  creates  another  in  the  nature  of  property  pro- 
tected by  constitutional  guaranties,  and  the  doctrine  that 
the  assertion  of  such  new  right  is  unconscionable.  That 
makes  harmony  here,  and,  as  regards  the  nature  of  the  de- 
fense discussed,  substantial  harmony  between  the  doctrine 
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here  and  the  weight  of  authority  elsewhere,  and  gives  full 
effect  to  the  legislative  purpose. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

A  motion  by  the  appellants  for  a  rehearing  was,  on  Feb- 
ruary 1,  1901,  held  to  have  been  waived  by  failure  to  serve 
and  submit  the  arguments  within  the  time  required  by 
Eule  XX  of  this  court. 


Mueller  and  others.  Appellants,  vs.  Eau  Claibe  County 
and  others,  Respondents. 

November  16  —  December  7, 1900. 

(1)  County  insane  asylum:  Letting  of  contracts:  Lowest  bidder:  Discre- 
tion, (3)  Injunction  against  Ulegai  contract:  Action  by  taxpayer: 
Individual  interest    (3)  Building  contract:  Alterations, 

L  Under  aeos.  608,  604,  Stota  1898  (providing  that  upon  the  adoption  of 
plans  for  buildings  for  a  county  insane  asylum  by  the  county 
board,  that  body  may  "proceed  to  contract  for  the  construction  of 
said  buildings,  with  the  lowest  bidder  or  bidders,  for  aU  the  work 
and  material  required  therefor'*),  no  discretion  is  vested  in  the 
county  board  to  award  the  contract  to  the  person  whose  bid,  in 
their  judgment,  is  the  most  advantageous  to  the  county,  but  they 
must  let  the  contract  to  the  person  who  has  offered  to  do  the  work 
for  the  least  money. 

2l  a  taxpayer  may  maintain  an  action  tp  restrain  a  county  from  car- 
rying out  an  illegal  contract  which  will  cast  a  burden  of  debt  on 
the  county,  whether  his  individual  loss  wiU  be  great  or  smalL 

&  The  insertion,  in  a  contract  for  the  construction  of  a  county  insane 
asylum,  of  a  clause  (usually  put  in  building  contracts)  permitting 
the  building  committee  to  require  alterations,  additions,  or  omis- 
sions from  the  work  specified  without  avoiding  the  contract,  is  not 
an  evasion  of  the  statute  (sec.  604,  Stata  1898)  declaring  that  the 
county  board  shall  prepare  "complete  *'  plans  and  specifications  for 
the  work.  Such  a  clause  permits  only  the  making  of  such  changes 
as  will  not  substantially  alter  the  character  of  the  building  or  in- 
crease its  cost  to  an  unreasonable  amount. 
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Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Circuit  Judge.    Bevereed. 

The  plaintiffs  StockweU  and  Van  Hovsnberg  are  residents 
and  taxpayers  of  the  county  of  Eau  Claire,  and  bring  this 
action  on  behalf  of  themselves  and  other  taxpayers.  They 
join  with  them  Z.  J.  Muetter,  who  was  the  lowest  bidder  for 
the  work  hereinafter  mentioned,  but  is  admitted  not  to  be 
a  necessary  party.  The  defendants  are  ^u  Claire  County y 
W.  H,  HoVbs,  the  contractor,  and  certain  members  of  the 
county  board  of  supervisors,  who  had  charge  of  the  erection 
of  a  county  asylum  for  the  chronic  insane. 

The  complaint  sets  out  that  the  county  had  decided  to 
erect  a  building  for  that  purpose;  the  appointment  of  the 
committee,  who  had  secured  plans  and  specifications  for  the 
building  and  another  set  for  the  heating  apparatus  to  be 
used  therein;  the  advertisement  for  bids  for  the  erection  of 
the  building  and  for  separate  bids  for  the  heating  plant.  It 
then  details  the  requirements  of  the  notice  for  bids,  and  com- 
pliance therewith  by  the  plaintiff  Mueller;  that  the  contract 
for  the  erection  of  the  building  was  awarded  to  one  Long; 
that  plaintiff  MueUer  offered  to  put  in  the  heating  plant  for 
$6,172,  which  was  the  lowest  bid.  He  notified  the  committee 
of  his  readiness  to  enter  into  a  contract  and  furnish  the  re- 
quired bond,  but  the  committee  rejected  his  bid  and  ac- 
cepted the  bid  of  the  defendant  Hohbs,  whose  bid  was  §6,175, 
and  entered  into  a  written  contract  with  him.  The  com- 
plaint further  states  that  the  acts  of  defendants  were  at- 
tempted to  be  performed  under  sees.  603,  604,  Stats.  1898, 
and  that  the  letting  of  the  contract  to  Hohbs  was  in  viola- 
tion of  sec.  604;  that  their  rejection  of  Mueller'* 8  bid  was 
without  any  cause  or  reason,  except  that  the  committee  de- 
sired to  favor  Hobha  and  give  him  an  unlawful  preference, 
and  that  the  defendants  threatened  to  carry  out  such  unlaw- 
ful contract.  A  temporary  and  permanent  injunction  was 
prayed  for. 

VoulOS— 20 
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To  this  complaint  the  defendants  made  answer  which  sub- 
stantially admits  the  allegations  of  the  complaint  with  ref- 
erence to  the  erection  of  the  building,  reception  of  bids,  and 
letting  of  contracts.  It  then  sets  out  the  bids  of  Mueller  and 
II6bh8j  and  as  a  reason  for  accepting  the  bid  of  the  latter  it 
alleges,  in  substance,  as  follows:  MueUer  lived  at  Milwaukee, 
250  miles  from  Eau  Claire.  He  was  wholly  unknown  to  the 
committee.  Hohha  was  a  resident  of  Eau  Claire,  and  well 
known  to  the  committee,  and  for  many  years  had  been  en- 
gaged in  doing  similar  work,  and  was  known  to  be  respon- 
sible and  of  ability  to  perform  such  work.  The  committee 
believed  it  was  probable  that,  as  the  work  progressed,  changes 
might  be  necessary  in  some  of  the  details  of  the  work,  and 
that  such  matters  could  be  more  easily  arranged  with  a  con- 
tractor who  was  close  to  the  place  of  the  work,  and  who,  it 
was  supposed,  would  give  his  personal  attention  to  it.  The 
committee  further  realized  the  fact  that  an  act  of  incom- 
petency or  unfaithfulness  in  the  performance  of  the  work 
might  bring  losses  to  the  county,  "which  in  comparison 
would  dwarf  into  absolute  insignificance  (if  it  is  not  already 
so)  the  sum  complained  of;  "  that  in  jobs  of  this  kind  defects 
were  likely  to  occur  which  might  not  be  discovered  as  the 
work  progressed,  or  until  the  plant  was  in  active  use,  and 
which  could  be  more  readily  remedied  by  a  contractor  near 
at  home;  that  in  case  of  repairs  they  could  be  more  readily 
and  cheaply  obtained  from  the  person  who  constructed  the 
work.  Reference  was  made  to  certain  provisions  of  the  con- 
tract to  the  effect  that  the  drawings,  plans,  and  specifications 
were  intended  to  co-operate,  and  that  work  mentioned  in  one 
and  not  in  the  other  was  to  be  executed  as  though  mentioned 
in  both,  without  extra  charge.  Questions  would  constantly 
arise  with  reference  to  such  matters  which  made  it  essential 
that  the  contractor  should  be  on  the  ground  so  they  could 
be  arranged  as  the  work  progressed,  and  the  committee  be- 
lieved better  and  more  satisfactory  results  could  be  obtained 
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in  the  adjustment  of  such  matters  with  the  defendant  Hdbbsy 
by  reason  of  their  knowledge  of  his  business  methods,  than 
could  be  obtained  from  Mueller^  whom  they  did  not  know. 
The  answer  then  alleged  that  the  oth^r  plaintiffs  were  only 
assessed  to  the  amount  of  |400  in  property  in  the  county, 
and  that  the  additional  tax  they  would  be  required  to  pay 
would  be  only  the  fractional  part  of  a  mill;  that  Hobbs  had 
paid  to  the  oounty  treasurer  the  sum  of  $8  to  be  applied  on 
the  contract. 

To  this  answer  the  plaintiffs  demurred  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  defense.  On 
the  hearing  it  was  urged  that  the  complaint  did  not  state  a 
cause  of  action.  Xb©  court  so  found,  and  sustained  the  de- 
murrer to  the  complaint.  From  the  order  so  entered  the 
plaintiffs  have  taken  this  appeal. 

For  the  appellants  there  was  a  brief  by  Wiekham  db  Farvy 
and  oral  argument  by  James  Wiekham.  They  argued,  among 
other  things,  that  laws  requiring  public  contracts  to  be  let 
to  the  lowest  bidder  are  binding,  and  will  be  strictly  en- 
forced by  the  court.  All  contracts  awarded  in  violation  of 
«uch  laws  are  illegal  and  void,  and  persons  performing  work 
thereunder  are  entitled  to  no  compensation  therefor.  Mitch" 
-ell  V.  Milwaukee,  18  Wis.  92;  WeUs  v.  Bumham,  20  Wis. 
112;  Ricketaon  v,  Milwaukee,  105  Wis.  691-604;  Brady  v. 
New  York,  20  N".  T.  312;  People  ex  rd.  GougMin  v.  Oleason, 
121  N.  T.  631;  Tiedeman,  Mun.  Corp.  §  172;  1  Dillon,  Mun. 
€orp.  §  466;  Addis  v.  Pittsburgh,  85  Pa.  St.  879;  Richardr 
^on  V,  Grant  Go.  27  Fed.  Eep.  495;  Murphy  v.  Napa  Co. 
10  Oal.  497;  HddeCberg  v.  St.  Francois  Go.  100  Mo.  69; 
Townsend  v.  Solt  Go.  40  Neb.  852;  15  Am.  &  Eng.  Ency. 
of  Law  (1st  ed.),  1091,  and  cases  cited.  When  bids  are  ad- 
vertised for  and  are  filed  in  compliance  with  the  advertise- 
ment, their  merits  both  actual  and  relative  must  be  deter- 
mined solely  by  a  consideration  of  the  terms  and  conditions 
«et  forth  in  the  advertisement  or  other  public  notice,  and 
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an  award  on  other  grounds  and  considerations  will  be  in- 
valid. Tiedeman,  Mun.  Corp.  §  173;  Shaw  v.  Trentonj  4* 
N.  J.  Law,  339;  Mazet  v.  Pittsburgh,  137  Pa.  St.  548. 

DeAlton  8.  Thomas,  district  attorney,  and  W.  K  Baileyy 
attorney  for  Rolls,  for  the  respondents,  contended,  mter 
alia,  that  where  the  injury  is  so  trifling  as  in  this  case  a 
court  of  equity  will  not  interfere.  Anderson,  Law  Diet.  615 ; 
Campbell  v,  MeHen,  61  Wis.  612;  Randall  v.  Dailey,  66  Wis. 
285;  Kdley  v.  Corson,  8  Wis.  182;  Payne  v.  Jellef,  67  Wis. 
246;  Smith  v.  Bowen,  61  Wis.  258;  In  re  Thurston,  57  Wis. 
104;  MeggeU  v.  Eau  Claire,  81  Wis.  326;  ICelly  v.  Chicago,, 
62  111.  279.  Equity  will  not  interfere  in  such  a  case  as  this 
where  it  is  evident  that  there  was  no  bad  faith  and  it  ap- 
pears that  the  accepted  bid  is  really  the  lowest  and  most 
advantageous.  A  reasonable  discretion  is  vested  in  the 
county  board  to  determine  these  things.  People  ex  rel,  Bel- 
den  V,  Contracting  Board,  27  N.  Y.  378;  JEast  River  O,  L. 
Co.  V.  Donnelly,  93  N.  Y.  557;  ^elly  v.  Chicago,  62  111.  283. 

Bardebn,  J.  The  defendant  county  was  proceeding  to 
erect  its  asylum  under  and  by  virtue  of  the  authority  con- 
ferred upon  it  by  sees.  603,  604,  Stats.  1898.  Sec.  604  pro- 
vides that,  before  proceeding  to  the  construction  of  such 
buildings,  the  county  shall  prepare  plans  and  specifications 
thereof,  which  shall  be  submitted  to,  and  approved  by,  the 
board  of  control.  After  such  approval,  the  county  board 
may  adopt  the  same  "  and  proceed  to  contract  for  the  con- 
struction of  said  buildings  with  the  lowest  bidder  or  bidders 
for  all  the  work  and  material  required  therefor."  The  com- 
plaint alleges  and  the  answer  admits  that,  with  reference  to 
the  heating  plant  for  said  asylum,  the  plaintiff  MueUer  was. 
the  lowest  bidder,  and  that  the  county  had  let  the  contract 
therefor  to  the  defendant  Holls,  whose  bid  was  $3  in  excess- 
of  MueUer^s.  One  reason  urged  by  the  defendants  in  justi- 
fication of  their  acts  is  that  the  law  vested  the  committeer 
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with  a  discretion  in  the  matter,  and  that  they  had  a  right 
to  determine  which  bid  was  most  advantageous  to  the  county, 
and  that  the  courts  have  no  right  to  question  the  reasonable 
exercise  of  that  discretion.  Undoubtedly,  if  their  premise 
is  correct,  the  rule  suggested  is  the  law  of  the  land.  When 
the  powers  conferred  necessarily  involve  the  exercise  of  dis- 
cretion, the  courts  will  not  question  its  exercise  except  for 
an  abuse  equivalent  to  fraud.  People  ex  rel,  Bdden  v.  Con- 
tracting Boards  27  N.  T.  378.  See  East  River  G.  Z.  Go.  v. 
DonneUi/y  93  N.  T.  557.  Many  cases  might  be  cited  to  this 
proposition.  But  does  the  statute  invest  the  county  authori- 
ties with  the  exercise  of  discretion  ?  It  says  the  board  may 
adopt  plans  and  "  proceed  to  contrtict  for  the  construction 
of  said  buildings  with  the  lowest  bidder  or  bidders  for  all 
the  work  and  material  required  therefor."  The  language  is 
plain,  simple,  and  easily  understood.  It  is  not  open  to  con- 
struction. The  duty  of  the  board  is  ministerial  and  not  judi- 
cial. It  requires  no  exercise  of  judgment  or  discretion  to 
determine  which  is  the  lowest  bid.  It  is  a  mere  matter  of 
computation.  The  law  says  they  may  contract  with  the 
lowest  bidder.  Not  with  the  bidder  whose  bid,  in  their  judg- 
ment, is  the  most  advantageous  to  the  county,  but  with  the 
person  who  will  bid  to  do  the  work  for  the  least  money. 
The  situation  is  entirely  unlike  the  cases  cited  by  defend- 
ants, where  the  authority  conferred  was  to  let  the  contract 
to  the  lowest  bidder  "  giving  adequate  security,"  or  to  the 
*'  lowest  responsible  bidder."  In  such  cases  the  courts  very 
properly  hold  that  the  power  conferred  implies  the  exercise 
of  discretion,  which  will  not  be  interfered  with.  In  this 
case,  however,  the  statute  invests  the  board  with  a  public 
duty,  and  points  out  the  manner  of  its  exercise.  It  can  be 
legally  exercised  in  no  other  way.  The  importance  of  strict 
adherence  to,  and  literal  compliance  with,  the  mandates  of 
the  statute  conferring  the  authority  has  been  announced  and 
reiterated  by  this  court  in  no  uncertain  terms.   It  is  entirely 
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unnecessary  to  repeat  what  has  been  said,  and  we  will  con- 
tent ourselves  with  reference  to  the  cases.  Wella  v.  Bum- 
ham^  20  Wis.  112;  Rioketson  v.  Milwaukee^  105  Wis.  591. 

It  will  bo  observed  that  one  of  the  reasons  given  for  the 
strict  enforcement  of  this  rule  is  the  prevention  of  favorit- 
ism and  arbitrary  action  on  the  part  of  municipal  author- 
ities. This  case  affords  a  fair  example  of  the  dangers  to  be 
encountered  by  any  relaxation  from  the  strictness  of  this 
rule.  MueUer  had  gone  to  the  trouble  and  expense  of  trav- 
eling from  Milwaukee  to  Eau  Claire;  had  no  doubt  spent 
some  time  in  examining  the  plans;  had  submitted  his  bid 
and  made  his  deposit,  as  required,  assuming,  as  he  had  a 
right  to,  that  the  lowest  bidder  would  receive  the  contract. 
Within  the  principle  stated,  he  was  clearly  entitled  to  the 
contract,  his  bid  being  the  lowest.  But  the  committee 
thought  otherwise.  They  believed,  honestly  no  doubt,  that 
they  might  survey  the' whole  situation  and  accept  the  bid 
that  was  most  to  the  advantage  of  the  county.  As  they 
have  set  out  in  their  answer,  they  believed  that  exigen- 
cies might  arise  when  it  would  be  more  convenient  for 
them  and  cheaper  for  the  county  to  deal  with  a  contractor 
who  lived  in  their  midst  and  with  whose  business  methods 
they  were  familiar.  The  difference  in  the  bids  was  but  a 
trifle,  and  the  loss  to  the  county  might  be  made  up  many 
times,  during  the  progress  of  the  work,  by  having  the  con- 
tractor at  hand.  This  contention  is  specious,  but  fatal  to 
open  bidding  and  destructive  of  the  very  purpose  of  the 
statute.  It  opens  the  door  to  favoritism,  stifles  competition 
in  bidding,  and  leads  to  abuses  without  limit.  It  makes  no 
difference  that  the  amount  involved  is  small  or  that  the  in- 
jury to  the  county  is  insignificant.  The  moment  you  de- 
part from  the  line  which  has  been  blazed,  you  strike  a  very 
wilderness.  Each  municipal  body  would  become  a  law  unto 
itself.  Consideration  of  local  pride,  arguments  of  conven- 
ience, friendship  to  bidders,  all  would  unite  to  the  prejudice 
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of  one  and  the  benefit  of  another.  A  committee  without 
any  rudder  but  its  own  sweet  will,  or,  as  argued  here,  its 
reasonable  discretion  in  such  matters,  might  be  guilty  of 
many  abuses,  and  yet  find  justification  on  the  very  grounds 
set  up  in  the  answer  in  this  case.  But  the  superlative  ob- 
jection may  be  found  in  its  influence  upon  the  bidding.  If 
the  considerations  suggested  were  allowed  to  prevail,  out- 
side bidders  would  find  little  encouragement  to  compete 
against  local  contractors,  and  the  scheme  of  competition  by 
bidding  would  be  reduced  to  the  level  of  mere  negotiation. 
We  therefore  have  no  hesitancy  in  saying  that  the  answer 
presents  no  sufficient  defense. 

The  next  question  suggested  is  that,  under  the  facts  pre- 
sented, the  plaintiffs  are  not  entitled  to  maintain  this  action. 
The  presence  of  the  contractor  Mueller  neither  adds  to  nor 
detracts  from  the  rights  of  his  coplaintiffs.  They  sue  as 
taxpayers  to  redress  their  own  wrongs  and  those  of  the  pub- 
lic. The  fact  that  their  ultimate  pecuniary  loss  may  be  al- 
most infinitesimal  is  not  controlling.  Their  right  to  sue  is 
not  based  alone  upon  a  direct  loss  to  them  in  the  ultimate 
winding  up  of  the  transaction  attacked.  It  rests  rather 
upon  the  fact  that  an  illegal  contract  has  been  entered  into 
which  will  require  a  large  amount  of  the  taxpayers'  money 
to  satisfy.  In  other  words,  a  debt  has  been  created  with- 
out warrant  of  law,  and  the  money  of  the  taxpayer  is  about 
to  bo  used  for  its  liquidation.  Every  taxpayer,  great  or 
small,  has  an  interest  in  the  disposition  of  county  funds. 
Courts  will  not  stop  to  balance  differences  or  enter  into 
computations  to  ascertain  just  how  much  the  taxpayer  will 
be  likely  to  suffer,  and  then  grant  or  deny  relief  according 
as  they  find  his  loss  will  be  great  or  small.  The  principle 
stated  in  the  recent  case  of  KyeB  v.  St.  Croix  Co.^  ante^ 
p.  136,  is  applicable  to,  and  governing  in,  this  case;  or,  as  is 
said  in  another  case:  "The  private  person  so  suing  must 
show  something  more  than  a  mere  speculative  or  threatened 
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wrong  or  illegal  act.  He  must  show  an  active  or  threat- 
ened invasion  or  destruction  of  a  distinct  right  belonging 
to  himself  or  to  the  body  of  citizens  for  whom  he  sues." 
Linden  L.  Co.  v.  Milwaukee  K  R.  <&  L.  Co.  107  Wis.  493. 
When  this  is  shown,  and  it  appears  that  a  burden  of  debt  is 
about  to  be  illegally  cast  upon  the  county,  the  taxpayer's 
right  to  sue  is  recognized,  and  the  court  will  not  stop  to  in- 
quire whether  his  individual  loss  is  great  or  small.  In  con- 
templation of  a  court  of  equity,  the  loss  to  the  county  would 
be  the  entire  amount  of  the  contract  price  to  be  paid  on  the 
illegal  contract,  and  not  the  difference  between  the  valid 
and  void  contracts.  If  courts  should  stop  to  balance  up 
such  differences,  cases  would  multiply  without  end,  and  each 
court  would  be  a  law  unto  itself. 

A  clause  in  the  contract  provides  that,  "Should  said 
committee,  at  any  time  during  the  progress  of  the  work  of 
said  heating  plant,  require  any  alteration,  addition,  or  omis- 
sion from  the  work  specified,  the  same  shall  be  done,  and 
shall  not  affect  or  avoid  this  contract,  and  will  be  added  to, 
or  deducted  from,  the  contract  price,  as  may  be,  by  a  fair 
and  reasonable  valuation."  Upon  this  the  plaintiffs  attempt 
to  found  an  argument  that  it  is  an  evasion  of  the  statute, 
which  says  that  the  board  shall  prepare  compMs  plans  and 
specifications  for  the  work.  This  "  smacks  of  overrefine- 
ment."  It  is  the  clause  usually  put  in  building  contracts  to 
enable  the  owner  to  make  changes,  correct  mistakes,  or 
cause  additions  or  omissions  in  order  to  make  the  building 
more  truly  conform  to  its  intended  use.  It  must  be  con- 
strued reasonably,  and,  so  construed,  would,  of  course,  limit 
the  changes  to  such  as  would  not  substantially  alter  the 
character  of  the  building  or  increase  its  cost  to  an  unrea- 
sonable amount.     See  Kretachmar  v.  jBruss^  post,  p.  396. 

Bj/  the  Court —  The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded  with  directions  to  sustain  the  demur- 
rer to  the  answer,  and  for  further  proceedings  according  to 
law. 
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NcvemberlS — December  7, 1900, 

Principal  arid  surety:  Fraudulent  conveyance:  Equity. 

A  sarety  who  has  not  paid  the  debt  of  his  principal  oannot  maintain 
an  action  in  equity  to  have  a  fraudulent  conveyance  by  the  prin- 
cipal set  aside  and  the  property  so  conveyed  subjected  to  the  pay- 
ment of  the  debt 

Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county:  Jahbs  O'Nbill,  Circuit  Judge.    Affirmed. 

A  demurrer  was  sustained  to  the  plaintiff's  complaint  on 
the  ground  that  it  failed  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  alleged  cause  of  action  may  be  briefly 
stated  as  follows:  The  plaintiff,  H.  C.  Ellis,  executed  an 
undertaking  to  pay  costs  on  an  appeal  and  damages,  if  the 
judgment  was  affirmed,  in  an  action  wherein  one  Whereatt 
was  plaintiff  and  the  defendant  J.  F.  Ellis  was  defendant. 
The  condition  of  the  undertaking  was  broken,  and  a  judg- 
ment, yet  unpaid,  was  entered  thereon  against  plaintiff. 
Plaintiff  is  not  indebted  to  J.  F.  Ellis,  who  is  insolvent,  and 
garnishment  proceedings  are  now  pending  to  enforce  pay- 
ment against  plaintiff.  On  September  1,  1893,  J.  F.  Ellis 
made  a  conveyance  of  all  or  nearly  all  of  his  available  prop- 
erty to^he  defendant  Southwestern  Land  Company.  This 
conveyance  is  alleged  to  have  been  in  fraud  of  creditors  and 
in  fraud  of  the  rights  of  plaintiff.  No  proceedings  have 
been  taken  to  collect  the  judgment  from  J.  F.  Ellis,  or  to 
follow  the  property  so  fraudulently  conveyed.  Plaintiff  is 
unable  to  pay  the  judgment  at  this  time,  and  in  this  action 
seeks  to  have  such  conveyance  set  aside,  to  have  a  receiver 
appointed,  and  to  have  the  grantee  therein  account  for  the 
property  it  received,  and  out  of  the  proceeds  to  have  the 
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judgment  in  question  paid.  The  appeal  is  from  the  order 
sustaining  the  demurrer. 

W.  F.  Bailey^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Wichham  dk  Farr^ 
and  oral  argument  by  Jame%  Wichham. 

Bardeen,  J.  For  many  years  the  law  has  been  settled  in 
this  state  that  a  creditor  is  not  entitled  to  maintain  an  ac- 
tion in  equity  to  set  aside  a  fraudulent  conveyance  until  he 
has  exhausted  his  remedy  at  law  by  obtaining  a  judgment 
against  his  debtor,  issuing  execution  thereon,  and  having  it 
returned  unsatisfied.  Montague  v.  Horton^  12  "Wis.  599; 
GHhert  i>.  Stockman^  81  Wis.  602;  Weber  v.  Weber,  90  Wis. 
467;  French  L.  Co.  v.  Theriault,  107  Wis.  627.  As  between 
the  parties  and  their  representatives,  a  conveyance  in  fraud 
of  creditors  is  valid  and  binding.  One  of  the  first  require- 
ments that  must  exist  to  enable  a  creditor  to  attack  a  fraud- 
ulent  conveyance  is  that  his  demand  should  be  legally  en- 
forceable. 14  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  281.  The 
plaintiff  is  a  mere  surety.  He  has  paid  no  part  of  the  judg- 
ment against  him.  He  may  never  do  so.  It  may  be  col- 
lected from  the  principal,  or  from  some  one  of  the  other 
parties  who  signed  the  undertaking.  At  law  he  would  have 
no  standing  in  court  until  he  had  paid  the  debt.  Taylor  v. 
Coon,  79  Wis.  76;  Barth  v,  Graf,  101  Wis.  27. 

But  it  is  said  plaintiff  may  maintain  this  action  upon  the 
principle  stated  in  the  case  of  Dohie  v.  Fidelity  <&  G.  Go.  95 
Wis.  540.  That  case  holds  that  a  surety  may  maintain  an 
action  in  equity  against  his  principal  to  compel  him  to  ex- 
onerate him  from  liability  by  discharging  the  debt  for  which 
both  are  liable,  without  first  paying  it  himself.  But  that  is 
not  this  case.  The  surety  here  is  attempting  to  go  much 
farther.  He  is  seeking  to  attack  a  conveyance  which  he 
could  not  attack,  under  the  circumstances  stated,  even  if  he 
was  a  creditor.    His  rights  as  surety  in  such  a  case  are  no 
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greater  than  those  of  creditors.  A  creditor  could  not  pro- 
ceed until  he  had  exhausted  his  legal  remedies.  The  con- 
veyance  being  good  as  between  the  parties,  it  can  only  be 
attacked  by  creditors  of  the  fraudulent  grantor  who  have 
been  defrauded,  and  then  only  under  the  circumstances  al- 
ready pointed  out.  The  rule  that  a  surety  who  has  not  paid 
the  debt  cannot  bring  a  suit  to  have  a  fraudulent  convey- 
ance of  property  made  by  his  principal  set  aside  is  laid  down 
in  the  following  cases:  Barnes  v.  Smtmona^  128  Ind.  596; 
WiUiaws  v.  Tipton^  6  Humph.  66.  See  Mugge  v.  Ewing^  54 
111.  236 ;  Noah  v.  Burchard^  87  Mich.  85.  In  Tennessee,  under 
a  statute  passed  since  WMia/ms  v.  Tipton  was  decided,  a 
surety  may  now  maintain  such  an  action.  Greene  v.  Starnea^ 
1  Heisk.  582. 

The  only  case  plaintiff's  counsel  was  able  to  find  which  is 
claimed  to  support  his  position  is  a  memorandum  decision 
found  in  Stump  v.  Rogers,  1  Ohio,  242,  the  syllabus  of  which 
reads  as  follows:  "Security  may  proceed  against  principal 
in  equity  to  have  his  estate  subjected  to  the  payment  of  the 
debt  without  making  payment  himself  before  commencing 
his  suit."  The  statement  of  the  case  shows  that  the  action 
was  brought  by  a  surety  to  set  aside  an  alleged  fraudulent 
conveyance,  but  there  is  no  discussion  of  the  right  in  the 
opinion,  and  the  decision,  tested  by  the  syllabus,  is  of  little 
weight. 

The  true  principle  seems  to  be  that  a  surety  paying  the 
debt  of  his  principal  is  subrogated  to  the  rights  of  his  cred- 
itor. Until  such  payment  he  has  no  right  enforceable  against 
third  parties.  He  may  compel  his  principal  to  exonerate 
him  from  liability  by  applying  his  property  to  payment  of 
the  debt.  But,  when  the  principal  has  put  his  property  be- 
yond his  power  to  use  it  for  that  purpose,  the  surety  must 
be  content  to  follow  it  along  the  same  lines  that  a  creditor 
may  follow  it. 

By  the  Court — The  order  appealed  from  is  aflBrmed. 
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Thb  State  ex  bel.  Giroux,  Appellant,  vs.  Lien,  City  Clerk, 

Eespondent. 

November  17— December  7, 1900. 

Taxation:  Board  of  review:  Presumption  as  to  correctness  of  assess- 
ment: Certiorari:  Quashing  writ  for  insuffieiency. 

1.  An  assessment,  challenged  before  a  board  of  review,  needs  no  evi- 
dence to  support  it  In  the  first  instance,  but  must  stand  unless 
shown  to  be  incorrect  by  reasonably  dear  and  unambiguous  evi- 
dence. 

%  Where  a  writ  of  certiorari  discloses  the  absence  of  any  facts  which 
could  have  justified  other  action  than  that  taken  by  the  board 
whose  proceedings  are  being  reviewed,  the  writ  is  properly  quashed 
on  motion. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jackson 
county:  James  O'Neill,  Circuit  Judge.    Affirmed. 

In  the  assessment  roll  for  1899  relator  was  assessed, "  Mon- 
eys, accounts,  bonds,  credits,  notes,  and  mortgages,  $3,000." 
Upon  the  meeting  of  the  board  of  review  in  July  of  that 
year  he  appeared  before  the  board,  objected  to  such  assess- 
ment, and  requested  that  the  same  be  stricken  from  the 
assessment  roll,  and  testified  orally,  mainly  i|i  response  to 
questions  by  the  city  attorney.  His  testimony  was  to  the 
effect  that  he  did  not  have  a  mortgage  on  the  Dunnigan 
farm;  that  he  did  not  on  the  1st  of  May,  1899,  have  any 
money  of  any  kind  in  the  banks  or  elsewhere;  that  he  did 
on  the  1st  of  May  hold  some  real  estate,  but  had  since  given 
it  away  to  his  daughter;  that  he  took  an  assignment  from 
one  Leslie  Green,  but  that  the  purchase  was  for  Thomas 
Dunnigan,  who  repaid  him  the  money;  that  he  did  not  take 
a  mortgage  from  John  Anderson,  but  took  a  deed  on  his 
farm,  and  did  not  know  whether  he  had  a  contract  against 
it,  nor  who  paid  the  taxes  on  it;  that  Sylvester  Byrns  did 
not  owe  him  $35;  that  he  did  take  a  land  contract  from  one 
John  L.  Moens;  that  he  had  done  the  business  of  his  daugh- 
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ter,  Mrs.  White,  for  the  last  ten  years,  and  holds  a  power  of 
attorney  from  her;  that  he  did  not  inake  investments  for 
her  as  her  agent.  As  to  a  multitude  of  other  questions  with 
reference  to  specific  securities  or  conveyances  found  in  the 
oflELce  of  the  register  of  deeds,  he  answered  with  practical 
uniformity,  "  I  do  not  know."  A  property  statement  from 
CrirovM  to  the  assessor  was  present  and  exhibited  before  the 
board,  but  whether  sworn  to,  or  what  were  its  contents,  is 
not  made  to  appear.  The  assessor  submitted  to  the  board 
a  statement  or  list  of  conveyances  and  securities  to  Giromo 
and  to  his  daughter  Jenny  White,  which  appeared  in  the 
registry  of  deeds,  but  whether  such  list  constituted  the  basis 
of  the  assessment  was  not  stated.  The  board  of  review  re- 
fused to  modify  or  strike  out  said  assessment,  and  approved 
the  same.  To  that  decision  the  relator  sued  out  a  writ  of 
certiorari^  which  sets  forth  the  facts  above  stated,  including 
said  evidence,  with  the  assertion  that  no  other  evidence  was 
offered  before  the  board.  Upon  motion,  before  return,  the 
court  entered  an  order  or  judgment  quashing  and  dismissing 
said  writ,  from  which  the  relator  appeals. 

TF.  G,  Donovcmy  for  the  appellant,  contended,  inter  aliay 
that  where  the  evidence  appears  uncontradicted  and  nothing 
appears  by  the  record  impairing  its  credibility  it  is  the  plain 
duty  of  the  board  to  correct  the  assessed  valuation  of  the 
property  accordingly,  and  their  failure  so  to  do  constitutes 
a  clear  violation  of  the  law  which  is  subject  to  be  corrected 
by  certiorari.  Milwaukee  L  Co,  v.  Schuhel,  29  Wis.  444 ;  Fond 
du  Lac  W.  Co.  v.  Fond  du  Lac^  82  Wis.  322;  Brovm  v.  Oneida 
Co.  103  Wis.  149;  StaU  ex  rel.  Heller  v.  Lawler,  103  Wis.  460. 

Carl  C.  Pope^  for  the  respondent. 

Dodge,  J.  The  assessor's  valuation,  "  Moneys,  accounts, 
bonds,  credits,  notes,  and  mortgages,  $3,000,"  stood  before 
the  board  of  review  9J^j>rima  facie  correct,  with  no  duty  or 
authority  in  that  board  to  change  it,  except  on  evidence. 
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Sec.  1061,  Stats.  1898;  Shove  v.  Manitowoc,  57  Wis.  5;  StaU 
^x  rd.  Smith  v.  Oaylord,  73  Wis.  806;  State  ex  rel.  Heller  v. 
Lawler,  103  Wis.  460;  State  ex  rd.  Davie  &  S.  L,  Co,  v.  Pore, 
107  Wis.  420.  Relator,  as  a  witness,  denied  ownership  of 
any  "  money  in  banks  or  elsewhere  on  May  Ist^"  and  denied 
ownership  of  one  or  two  specific  securities  as  to  which  he 
was  interrogated.  He,  however,  did  not  testify  that  he  was 
not  the  owner  of  credits  to  the  amount  of  $3,000  in  excess 
of  his  debts,  nor  did  he  offer  any  other  evidence  tending  to 
<leny  such  fact.  In  that  situation  the  board  of  review  had 
but  one  course  to  pursue,  namely,  to  refuse  to  change  the 
assessment  roll.  Relator's  position  seems  to  be  that  because, 
by  objection,  he  challenged  the  correctness  of  that  roll,  the 
same  should  have  been  changed,  unless  supported  by  evi- 
dence; for  he  asserts  that  certain  alleged  securities  in  a  list 
produced  from  the  county  registry  were  not  shown  to  evi- 
-deuce  debts  to  him,  and  some  of  them  were  shown  not  to  do 
so,  and  thereupon  urges  that  the  assessment  of  |3,000  is  not 
-supported.  This  contention  is  for  the  converse  of  the  true 
rule  governing  the  conduct  of  boards  of  review,  as  declared 
by  the  above-cited  authorities.  The  assessment  needs  no 
support  by  evidence  in  the  first  instance,  but  must  stand, 
unless  shown  to  be  incorrect  by  reasonably  direct  and  un- 
ambiguous evidence.    None  such  was  offered. 

Since  the  writ  itself  discloses  the  absence  of  any  facts 
which  could  have  justified  other  action  than  >that  which  the 
board  took,  it  was  properly  quashed  when,  by  motion,  such 
insufficiency  was  brought  to  the  attention  of  the  circuit 
court.  Harris,  Certiorari,  §  54;  State  ex  rd.  Cla/ncy  v.  Mo- 
Govern,  100  Wis.  666,  671;  StaU  ex  rd.  Hdler  v.  Lawler^  103 
Wis.  467. 

By  the  Ckyurt. —  Judgment  affirmed. 
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WjLszERy  Appellant,  vs.  Chippewa  Vallby  Elbotbio  Bail-  iSg       3i9| 
EOAD  Company,  Eespondent.  ^^^      *^^^l 

November  ly—Deoember  7, 1900. 

Street  raHtPays:  Injury  to  paseenger:  Negligenee  and  contributory  neg- 
ligence: Degree  of  care  required:  Proximate  cauee:  Special  verdict: 
Inconeiatency:  Modifteation:  Court  and  jury, 

1.  In  an  action  against  a  street  railway  company  for  personal  injuries 
alleged  to  have  been  caused  by  negligence  in  the  operation  of  the 
car  in  which  plaintiff  was  riding,  a  finding  of  the  special  verdict 
that  a  prudent  person  engaged  in  the  business  of  the  defendant^ 
who  exercised  the  utmost  care  and  forethought  for  the  safety  of 
passenger^  would  not  have  foreseen,  in  the  light  of  attending  cir* 
cumstances,  that  an  injury  to  plaintiff  would  be  the  natural  and 
probable  result  of  operating  the  car  as  it  was  operated,  is  held  to 
be  in  direct  conflict  with  a  finding  that  the  defendant's  failure  to 
exercise  the  highest  degree  of  skill  and  care  which  a  careful  and 
vigilant  man  would  observe  in  like  circumstances  was  the  proxi- 
mate cause  of  plaintiff*s  injuries;  and  the  verdict  is  therefore  in- 
sufficient to  support  a  judgment  in  defendant's  favor. 

13l  There  having  been  several  passengers  in  the  car,  to  all  of  whom  the 
company  owed  the  same  duty  of  care  and  forethought,  the  ques- 
tion which  should  have  been  submitted  to  the  jury  was  not  whether 
an  injury  to  plaintiff  only,  but  whether  an  injury  to  any  of  such 
passengers,  should  have  been  foreseen  as  the  natural  and  probable 
result  of  operating  the  car  as  it  was  operated. 

&  Upon  the  evidence  —  which  tended  to  show,  among  other  things, 
that  a  little  after  8  o'clock  on  a  dark,  stoi*my  evening  in  June^ 
while  the  car  was  running  about  seven  miles  per  hour,  the^  motor-  '^ 

man  received  a  signal  to  stop;  that  he  immediately  sounded  the 
gong  and  shut  off  the  current;  that  at  about  the  same  time  he  no- 
ticed a  load  of  hay  on  the  track  about  seventy-five  or  eighty  feet 
ahead  of  him;  that  he  immediately  set  his  brake;  that  when  about 
twenty  feet  from  the  load  he  discovered  he  could  not  stop  the  car 
with  the  brake,  and  immediately  reversed  the  current,  but  the 
<sircuit  breaker  instantly  blew  out,  and  the  car  struck  the  load; 
and  that  the  plaintiff,  being  frightened  by  the  fiash  and  explosion, 
followed  by  a  crash  and  rattle  of  breaking  glass,  ran  out,  jumped 
off  the  steps  while  the  car  was  still  in  motion,  and  was  injured, — 
it  is  Jidd  that  it  was  not  error  for  the  trial  court  to  refuse  to  mod- 
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ify  findingB  in  the  speoial  Terdict  to  the  effect  that  defendant's 
failure  to  exercise  the  highest  degree  of  skill  and  care  which  a 
careful  and  vigilant  man  would  exercise  was  the  proximate  cause 
of  the  injury;  that  the  car  could  have  been  stopped  within  seventy- 
five  feet  by  the  use  of  all  appliances  with  which  it  was  equipped, 
and  that  the  motorman,  by  the  exercise  of  the  utmost  care  in  per- 
forming his  duty,  could  have  avoided  the  collision  after  he  ob- 
served the  wagon  on  the  track;  and  it  was  alm>  a  question  for  the 
jury  whether,  in  view  of  the  darkness  and  the  liability  of  teams 
to  be  upon  the  track,  the  speed  of  the  ^r  was  negligently  high. 

4.  If  the  collision  was  caused  by  the  motorman's  negligence,  and  the 
plaintiff  did  not  attempt  to  leave  the  car  until  after  it  occurred* 
she  would  not  be  precluded  from  a  recovery  by  the  mere  fact  that, 
being  nervous  and  frightened,  she  unwisely  attempted  to  escape 
instead  of  remaining  quietly  in  the  car  with  the  other  passengers, 
who  were  unhurt 

&  For  the  safety  of  their  passengers,  common  carriers  are  required  to 
exercise  the  highest  degree  of  care  reasonably  to  be  exi)eoted  from 
human  vigilance  and  foresight,  in  view  of  the  mode  and  character 
of  the  conveyance  adopted  and  consistent  with  the  practical  pros- 
ecution of  their  business.  Questions  for  a  special  verdict  which, 
in  connection  with  the  instructions,  fixed  the  standard  of  care  as 
"the  highest  degree  of  skill  and  care  which  a  careful  and  vigilant 
man  would  observe,  in  like  circumstances,  in  the  management  of 
such  business,'' ''  the  utmost  care  and  forethought  for  the  safety 
of  passengers,"  eta,  are  field  erroneouSi 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:   James  O'Neill,  Circuit  Judge.    Beversed. 

For  the  appellant  there  was  a  brief  by  W.  O.  Danovcmj 
attorney,  and  F.  W.  James^  of  counsel,  and  oral  argument 
by  Mr,  Donovan.  They  argued,  among  other  things,  that 
it  is  sufHcient  to  charge  the  defendant  if  its  acts  were  of 
such  a  character  that  in  the  exercise  of  proper  care  it  might 
have  foreseen  that  injury  to  others  might  probably  result 
therefrom,  even  though  it  could  not  anticipate  the  precise 
injury  which  did  happen  to  plaintiflf  would  happen  to  her. 
Brown  v.  CI,  Jf.  cfe  St.  P.  B.  Co.  54  Wis.  351;  Ohriatianson 
V.  C.y  St.  P.y  M.  <&  0.  B.  Co.  67  Minn.  94,  and  cases  cited; 
GUson  V.  Delaware  dk  11.  C.  Co.  36  Am.  St.  Kep.  802,  and 
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cases  in  note;  Andrews  v.  C.y  M.  <6  St.  P.  JR.  Co.  96  Wis. 
358;  Sievens  v.  Dudley,  66  Vt.  158,  166;  EiU  v.  Wmsor,  118 
Mass.  251 ;  Higgins  v.  Dewey ,  107  Mass.  494. 

For  the  respondent  there  was  a  brief  by  Frawley,  Bundy 
<&  Wilcox,  and  oral  argument  by  R.  P.  Wilcox.  They  con- 
tended, irUer  aUa,  that  in  order  that  a  negligent  act  may  be 
held  to  be  the  proximate  cause  of  the  injuries  inflicted,  it 
must  have  been  sach  an  act  and  so  done  that  the  defendant, 
as  a  prudent  person,  in  the  light  of  all  the  attending  cir- 
cumstances, would  reasonably  have  anticipated  that  an  in- 
jury to  the  plaintiff  might  naturally  and  probably  result. 
AtJdneon  v.  Goodrich  T.  Co.  60  Wis.  141,  164;  McOowan  v. 
G.  <&  N.  W.  B.  Co.  91  Wis.  147, 156, 157;  Euber  v.  La  Crosse 
City  B.  Co.  92  Wis.  636;  Sheridcm  v.  Bigdow,  93  Wis.  426, 
428;  Pier  v.  C,  M.  dk  St.  P.  R.  Co.  94  Wis.  357;  Deisen- 
rieter  v.  Krms-Merkd  M.  Co.  97  Wis.  279,  285,  286. 

Cassoday,  0,  J.  This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  while  riding  as  a 
passenger  for  hire  on  the  defendant's  electric  car,  by  reason 
of  its  running  into  a  load  of  hay,  at  ten  minutes  after  8 
o'clock  on  the  evening  of  June  12,  1899. 

Issue  being  joined  and  trial  had,  the  jury  returned  a  special 
verdict  to  the  effect  (1)  that  the  defendant  did,  in  the  man- 
n^r  in  which  it  operated  the  car  in  which  the  plaintiff  was 
a  passenger  at  the  time  of  receiving  her  injuries,  fail  to  ex- 
ercise the  highest  degree  of  skill  and  care  which  a  careful 
and  vigilant  man  would  observe  in  like  circumstances  in  the 
management  of  such  business;  (2)  that  such  failure  to  exer- 
cise  such  skill  and  care  was  the  proximate  causa  of  the 
plaintiff's  injuries ;  (2J)  that  a  prudent  person  engaged  in  the 
business  of  the  defendant,  who  exercised  the  utmost  care 
and  forethought  for  the  safety  of  passengers,  would  not  have 
foreseen,  in  the  light  of  the  attending  circumstances,  that  an 
injury  to  the  plaintiff  would  be  the  natural  and  probable  re- 
Voi*108— 21 
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salt  of  operating  the  oar  as  it  was  operated;  (3)  that  the 
plaintifiF  was  not  gnilty  of  any  want  of  ordinary  care  which 
contributed  to  her  injuries;  (4)  that  the  car  in  question 
could  have  been  stopped,  at  the  time  and  place  Where  the 
accident  occurred,  by  the  use  of  all  the  appliances  with 
which  the  car  was  equipped,  inside  of  seventy-five  feet; 
(4^)  that  McClellan's  wagon  proceeded  northerly  on  the  de- 
fendant's track  at  the  time  of  the  collision,  about  175  feet; 
(5)  that  the  motorraan,  Fox,  by  the  exercise  of  the  utmost 
care  in  performing  his  duty,  could  have  avoided  colliding 
with  McClellan's  wagon  after  he  observed  the  same  on  the 
track;  (6)  that  the  defendant's  conductor  in  charge  of  the 
car  did  not  exercise  that  care  which  a  careful  and  vigilant 
man  in  the  same  business,  under  like  circumstances,  would 
have  exercised  to  prevent  the  plaintiff  from  leaving  the  car; 
(7)  that  they  assessed  the  plaintiff's  damages  at  $1,575. 
Questions  2J,  4,  4^,  and  6  were  submitted  at  the  request  of 
the  defendant. 

Thereupon  the  plaintiff  moved  the  court,  upon  the  minutes 
of  the  judge  and  such  verdict,  to  order  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant,  or  to  strike  from 
the  verdict  the  answer  to  question  2^,  or  to  change  the  neg- 
ative answer  to  that  question  to  an  affirmative  answer,  and 
then  order  judgment  thereon  in  favor  of  the  plaintiff  and 
against  the  defendant,  which  several  motions  of  the  plaint- 
iff the  court  denied,  and  the  plaintiff  then  and  there  ex- 
cepted. Thereupon  the  defendant  moved  the  court  for  judg- 
ment on  the  verdict  in  favor  of  the  defendant  and  against 
the  plaintiff,  dismissing  the  complaint  with  costs,  and  also 
to  strike  out  the  affirmative  answer  to  question  No.  2,  as 
being  a  conclusion  of  law  and  erroneous,  and  insert  in  lieu 
thereof  a  negative  answer,  and  for  judgment  thereon  in 
favor  of  the  defendant  and  against  the  plaintiff,  dismissing 
the  complaint  with  costs,  and  also  to  strike  out  the  answers 
to  questions  Nos.  4  and  5,  respectively,  as  not  being  bus- 
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tained  by  the  eiridence,  and  for  jadgment  ia  favor  of  the  de- 
fendant upon  the  verdict  so  modified,  dismissing  the  com- 
plaint, which  several  motions  of  the  defendant  to  change 
and  modify  the  verdict  were  each  and  all  denied  by  the  court, 
and  the  defendant  then  and  there  excepted.  Therenpon  the 
court  ordered  that  judgment  be  entered  in  favor  of  the  de- 
fendant, dismissing  the  complaint,  on  the  verdict  so  ren- 
dered, with  costs  to  be  taxed  against  the  plaintiff,  to  which 
ruling  the  plaintiff  excepted. 

1.  The  first  question  presented  by  the  record  for  considera- 
tion is  whether  the  judgment  in  favor  of  the  defendant  is 
supported  by  the  findings  of  the  jury.  As  indicated  in  the 
statement  of  facts,  all  the  findings  of  the  jury  are  in  favor 
of  the  plaintiff,  except  the  answer  to  question  No.  2J;  and 
that  answer  is  in  direct  conflict  with  the  answer  of  the  jury, 
under  the  charge  of  the  court,  to  question  No.  2,  as  to  the 
proximate  cause  of  the  plaintiff's  injuries.  Certainly  the 
judgment  is  not  supported  by  such  conflicting  findings  upon 
a  vital  question  in  the  case.  Saas  v,  O.  <&  N.  W,  R.  Go.  41 
ITis.  44;  Fick  v.  MuLhMwrid,  48  Wis.  310;  SelUck  v.  Gria- 
wold,  49  Wis.  89;  Bums  v.  North  Ohieago  JR.  M.  Go.  60  Wis. 
541 ;  Gqf  v.  G.  R.  <&  M,  R.  Go.  86  Wis.  237;  Daro&y  v.  Fwtmr 
^^  L.  Go.  87  Wis.  245;  8.  G.  91  Wis.  664. 

2.  Besides,  there  is  another  insurmountable  objection  to 
holding  that  the  judgment  for  the  defendant  is  supported 
by  the  findings  of  the  jury;  and  that  is  that  the  answer  of 
the  jury  to  question  No.  2J,  upon  which  the  defendant  relies, 
-does  not  embody  the  standard  of  care  required  of  the  defend- 
ant There  were  several  persons  in  the  car  besides  the  plaint- 
iff. The  defendant  owed  the  same  duty  of  care  and  fore- 
thought for  the  safety  of  all  of  them.  If  by  the  exercise  of 
such  care  and  forethought  the  defendant's  employees,  or 
any  of  them,  in  charge  of  the  car,  would  have  foreseen,  in 
the  light  of  the  attending  circumstances,  that  an  injury  to 
any  of  such  passengers  would  be  the  natural  and  {M*obable 
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result  of  operating  the  car  as  it  was  operated,  and  failed  to 
do  what  they  could  to  prevent  such  injury,  then  the  defendant 
would  be  guilty  of  actionable  negligence,  whereas  the  ques- 
tion submitted  and  answered  limited  the  defendant's  care 
and  forethought  to  the  plaintiff  alone. 

3.  Undoubtedly  a  trial  court  may  change  and  modify  par- 
ticular findings  of  the  jury  in  a  special  verdict  so  as  to  con- 
form to  the  admitted  facts  or  the  undisputed  evidence.  Con- 
roy  V.  a,  St  P.,  M.  <&  0.  R.  Co.  96  Wis.  243,  267;  KeOer 
V.  Sehmidtj  104  Wis.  602.  The  question  recurs  whether, 
upon  the  undisputed  evidence,  the  court  should  have  granted 
the  defendant's  motion  to  change  and  modify  the  answers 
of  the  jury  to  questions  2,  4,  and  6,  as  indicated  in  the  state- 
ment of  facts. 

The  defendant's  line  of  street  railway  runs  from  a  point 
in  Eau  Claire  to  Chippewa  Falls.  After  leaving  the  corner 
of  Barstow  street  and  Grand  avenue,  in  Eau  Claire,  it  passes, 
among  other  streets,  eastward  on  Madison  street  to  Putnam 
street,  and  thence  north  on  Putnam  street  across  Birch 
street  and  beyond.  About  8  o'clock  on  the  evening  in  ques- 
tion the  plaintiff  took  passage  on  the  defendant's  car  at  the 
corner  of  Barstow  street  and  Grand  avenue  for  Birch  street, 
where  she  informed  the  conductor  that  she  desired  to  get 
off.  The  accident  happened  on  Putnam  street,  and  a  short 
distance  south  of  Birch  street.  Four  hundred  and  twenty- 
two  feet  north  of  Madison  street  there  is  a  street  coming 
into  Putnam  street  from  a  westerly  direction, —  known  as 
"  Fay  Street," —  which  is  seventy-three  feet  in  width.  From 
Fay  street  to  Birch  street  is  427  feet.  A  short  time  before 
the  car  in  question  reached  Fay  street  from  the  south,  the 
witness  McClellan  drove  out  of  Fay  street  with  a  load  of 
hay  onto  Putnam  street,  and  from  thence  north  on  that 
street,  in  such  a  way  that  the  east  wheels  of  his  wagon 
were  between  the  rails  of  the  defendant's  track.  The  jury 
find  that  McClellan's  wagon  proceeded  Aortherly  on  the  de- 
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fendant's  track  at  the  time  of  the  collision  for  a  distance  of 
175  feet,  and  that  ^nding  is  not  challenged  by  either  party. 
The  motorman  on  the  oar  in  question  testified  to  the  ef- 
fect that  after  he  turned  the  corner  of  Madison  and  Putnam 
streets  he  rang  the  gong  until  he  reached  Fay  street;  that 
when  he  got  in  the  middle  of  the  block  between  Fay  and 
Birch  streets  he  got  a  signal  —  one  tap  of  the  bell  —  from 
the  conductor  to  stop  at  the  next  corner;  that  he  answered 
such  signal  with  one  tap  of  the  gong;  that  soon  after  that 
he  noticed  a  team  of  horses  on  his  left,  and  looked  to  see  if 
they  were  clear  in  the  road;  that  as  he  turned  his  head  back 
and  threw  oflf  his  power  he  noticed  a  load  of  hay  on  the 
track  in  front  of  him,  and  immediately  set  his  brake,  and 
when  he  saw  that  he  could  not  stop  the  car  with  the  brake 
he  reversed  his  car,  and  in  doing  so  the  circuit  breaker  blew 
out,  and  he  hit  the  load  of  hay ;  that,  as  near  as  he  could 
judge,  he  was  about  twenty  feet  from  the  load  of  hay  when 
he  reversed  his  circuit;  that  instantly  after  he  reversed  the 
oar  the  circuit  breaker  blew  out;  that  he  only  got  two  points 
of  the  current  on  the  reverse;  that  when  the  car  struck  the 
load  of  hay  the  front  window  of  the  vestibule  was  broken, 
and  the  oil  headlight  in  front  was  broken;  that  the  car 
might  have  gone  eight  or  ten  feet  ahead  after  striking  the 
load;  that  he  did  not  notice  much  of  any  jar;  that  he  re- 
mained standing  in  his  place,  and  the  collision  had  no  effect 
on  him;  that,  as  near  as  he  could  judge,  the  load  of  hay 
was  about  seventy-five  or  eighty  feet  ahead  of  him  when  he 
first  saw  it;  that  there  was  a  large  storm  coming  up  and  it 
was  dark  at  the  time;  that  at  the  time  he  first  saw  the  load 
of  hay  his  car  was  running  about  seven  miles  an  hour;  that 
he  turned  the  current  off  just  about  the  same  time  that  he 
saw  the  load  of  hay,  for  the  purpose  of  getting  ready  to 
make  his  stop  at  Birch  street;  that  he  had  struck  his  gong 
three  or  four  times  for  Birch  street,  and  was  hitting  it  at 
the  time  he  saw  the  load  of  hay;  that  at  the  time  the  car 
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stopped  it  was  about  ten  or  twelve  feet  from  the  south  side 
of  Biroh  street  crossing;  that  the  lights  were  burning  in  the 
car  at  that  time,  and  had  been  all  the  time  after  the  oar  got 
onto  Putnam  street;  that  there  were  eight  incandescent 
lights  inside  the  oar,  and  an  incandescent  headlight  on  both 
ends  of  the  car,  and  an  oil  headlight  on  the  outside  of  the 
front  end  of  the  car;  that  he  thought  he  might,  by  using  all 
the  appliances,  have  stopped  the  car,  at  the  rate  it  was  going, 
in  a  distance  of  from  100  to  135  feet.  The  motorman  ap- 
pears to  have  been  a  person  of  considerable  experience,  and 
the  car  was  apparently  properly  equipped. 

The  plaintiff,  who  was  at  the  time  twenty-eight  years  of 
age,  testified  to  the  effect  that  the  car  was  moving  along 
at  an  ordinary  rate  of  speed,  when  there  was  a  flash,  which 
seemed  like  an  explosion  and  as  though  the  car  was  filled 
with  fire ;  that  following  such  flash  and  explosion  there  was 
a  crash,  and  the  glass  began  to  rattle  and  break,  and  that  it 
seemed  to  her  as  though  the  car  was  going  to  pieces;  that 
she  remained  in  her  seat  until  after  the  glass  began  to  break, 
and  then,  being  terribly  frightened,  she  tried  to  escape  from 
the  car,  and  ran  and  jumped  or  stepped  off  the  rear  platform 
while  the  car  was  still  moving  slowly. 

The  conductor  of  the  car,  who  appears  to  have  been  a  man 
of  considerable  experience,  was  standing  on  the  rear  plat- 
form when  the  circuit  breaker  blew  out,  and  testifled  to  the 
effect  that  after  the  circuit  breaker  blew  out  the  plaintiff 
came  to  the  rear  door  of  the  car;  that  he  told  her  to  wait 
until  the  oar  stopped;  that  she  was  at  that  time  on  the  rear 
platform;  that  she  then  jumped  straight  off  from  the  step; 
that  her  feet  struck  first,  and  then  she  fell ;  that  he  jumped 
off  the  car  right  after  her;  that  the  crash  or  sound  of  break- 
ing glass  occurred  just  as  he  left  the  car;  that  the  plaintiff 
was  then  on  the  ground.  He  also  corroborated  the  motor- 
man  as  to  the  giving  of  signals,  the  sounding  of  the  gong, 
and  the  darkness  at  the  time. 
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The  testimony  is  voluminons.  Enough  has  been  given  to 
indicate  the  general  nature  of  the  questions  presented.  It 
will  be  observed  that  as  the  motorman  turned  his  head  back 
from  the  passing  team  he  threw  off  his  power,  and  then  no- 
ticed the  load  of  hay  on  the  track,  seventy-five  or  eighty 
feet  in  front  of  him,  but  that  he  did  not  reverse  his  current 
until  he  was  about  twenty  feet  from  the  load  of  hay.  We 
cannot  say,  as  a  matter  of  law,  that  the  court  should  have 
granted  the  defendant's  motion  to  change  the  answers  to 
the  three  questions  mentioned, —  especially  the  second  and 
fifth.  The  darkness  of  the  night,  caused  by  the  coming 
storm  and  the  trees  along  the  street,  and  the  liability  of 
teams  to  be  upon  the  track,  made  it  a  proper  question  for 
the  jury  to  determine  whether,  under  the  circumstances,  the 
speed  of  the  car  was  negligently  high.  HecUh  v.  Stewart^  90 
Wis.  418. 

4.  It  appears  that  the  other  persons  in  the  car  remained 
until  it  stopped,  and  were  uninjured.  Manifestly,  if  the 
plaintiff  had  so  remained  in  the  car  she  would  not  have  been 
injured.  But  the  flash,  explosion,  and  collision  were  well 
calculated  to  shock  a  nervous  person,  as  the  plaintiff  appears 
to  have  been.  Such  persons  are  liable  and  expected  to  ride 
upon  street  cars,  as  well  as  to  travel  upon  the  public  high- 
ways. Oliver  v^LaVaUe,  36  Wis.  697;  Steioart  v.  RipoUj  38 
Wis.  584,  691.  We  assume  that  the  reversal  of  the  car  and 
the  consequent  blowing  out  of  the  circuit  breaker  was  not 
of  itself  actionable  negligence.  If  that  is  so,  then,  if  the 
plaintiff  actually  started  out  of  the  oar  and  was  jumping  or 
stepping  therefrom  before  the  collision  and  while  the  car 
was  in  motion,  as  testified  to  by  the  conductor,  the  collision 
was  not  the  proximate  cause  of  her  injuries.  But  if  the 
collision  was  caused  by  reason  of  the  motorman's  negli* 
gence,  and  she  remained  in  her  seat  until  after  the  collision, 
as  detailed  in  her  evidence,  then  she  would  not  be  precluded 
from  a  recovery  by  the  mere  fact  that  she  unwisely  at- 
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If 
tempted  to  escape  from  the  car  instead  of  remaining  qaietly 

in  the  car.  In  other  words,  she  is  not  precluded  from  a  re- 
covery merely  for  failing  to  choose  what,  after  the  result 
was  ascertained,  might  seem  to  have  been  the  best  means  of 
escape.  Bishop  v.  Belle  City  St.  R.  Co.  92  Wis.  145;  Wynn 
V.  a  P.,  N.  <&  K  B.  R.  Co.  133  K  T.  575.  Besides,  the  jury 
found  that  the  plaintiff  was  free  from  contributory  negli- 
gence, and  that  finding  is  unchallenged. 

5.  But  we  cannot  hold,  as  a  matter  of  law,  that  the  plaint- 
iff's motion  to  set  aside  the  answer  of  the  jury  to  question 
No.  2i,  and  then  order  judgment  in  favor  of  the  plaintiff 
upon  the  other  findings  of  the  jury,  should  have  been  granted. 
In  answer  to  some  of  the  questions  submitted,  the  jury  re- 
quired the  defendant  to  exercise  a  higher  degree  of  care 
than  the  law  imposed.  Thus,  in  answer  to  the  first  question 
the  jury  found  that  the  defendant  failed  "  to  exercise  the 
highest  degree  of  skill  and  care  which  a  careful  and  vigilant 
man  would  observe,  in  like  circumstances,  in  the  manage- 
ment of  such  business."  The  charge  of  the  court  authorized 
the  jury  to  find  that  the  failure  to  exercise  such  a  degree  of 
care  in  respect  to  the  plaintiff  was  the  proximate  cause  of  her 
injuries.  So  in  answer  to  question  No.  2i  the  jury  found 
that  the  defendant  did  not  exercise  '^  the  utmost  care  and 
forethought  for  the  safety  of  passengers,"  etc.  The  fifth 
question  submitted  is  subject  to  a  similar  criticism.  So  the 
charge  requiring  the  defendant  "  to  operate  its  cars  with  the 
highest  degree  of  skill  and  care  commensurate  with  or  pro- 
portionate to  the  possibility  of  injury  to  its  passengers"  is 
subject  to  the  same  criticism.  So  by  the  charge  the  defend- 
ant was  held  "  bound  to  exert  the  utmost  care  and  prudence 
in  carrying  its  passengers."  Undoubtedly  there  are  adjudi- 
cations which  give  support  to  such  expressions  in  regard  to 
such  carriers,  but  in  our  judgment  they  are  misleading  if 
not  erroneous.  A  recent  text  writer  has  stated,  as  the  clear 
result  of  the  best  adjudications  on  the  subject,  the  rule  thus: 
"For  the  safety  of  their  passengers,  common  carriers  are 
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required  to  exercise  the  highest  degree  of  care  reasonably 
to  be  expected  from  haman  vigilance  and  foresight,  in  view 
of  the  mode  and  character  of  the  conveyance  adopted  and 
consistent  with  the  practical  prosecution  of  their  business." 
1  Fetter,  Carriers  of  Passengers,  §  8,  and  cases  there  cited. 
Among  the  adjudications  which  fairly  support  such  proposi- 
tion are  the  following:  lAbby  v.  M.  O.  B.  Co,  85  Me.  34, 44; 
Murray  v.  L.  V.  R,  Go.  66  Conn.  512;  Chicago  db  A.  B,  Co. 
V.  Byrum,  153  UL  131, 134;  KeUer  v.  H.,  M.  <&  K  P.  B.  Co. 
149  Pa.  St.  65;  Fredericks  v.  N.  C.  B.  Co.  157  Pa.  St.  103; 
PhUaddpUa,  W.  <&  B.  B.  Co.  v.  Anderson,  72  Md.  619, 526, 
527;  Bowen  v.  N.  T.  G.  B.  Co.  18  N.  Y.  408.  The  rule 
fitated  seems  to  be  reasonable  and  just,  both  to  the  passen- 
ger and  the  carrier. 

The  wording  of  some  of  the  questions  submitted,  and  the 
charge  to  the  jury,  may  be  the  subject  of  criticism,  but  that 
will  probably  be  obviated  upon  a  new  trial. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


GooDBiOH,  Appellant,  vs.  Chippewa  Valley  Electtmo  Eail- 
BOAD  CoMPAKY,  Respoudeut. 

November  17  —  December  7, 1900. 

Street  railways:  Injury  to  motorman  at  railway  crossing:  Contritmtory 

negligence. 

A  motorman  employed  by  a  street  railway  company  was  directed  by 
the  company  to  run  his  car  across  the  traok  of  a  steam  railway 
without  stopping,  and  assured  that  no  accident  was  liable  to  occur 
thereby.  He  did  not  know  that  the  steam-railway  track  was  fre- 
quently used,  and  in  crossing  it  without  looking  or  listening  was 
run  into  and  injured  by  the  cars  thereon.  In  an  action  against 
the  street  railway  company  it  is  held  that  he  was  guilty  of  con- 
tributory negligence  precluding  a  recovery. 
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Appeal  from  an  order  of  the  ciroait  court  for  Eau  Claire 
county:  Jambs  O'Neill,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  damages  for  personal  injuries. 
The  complaint  alleges,  in  substance,  the  corporate  character 
of  the  defendant,  and  the  fact  that  it  was  engaged  in  oper- 
ating an  electric  street  railroad  in  the  city  of  Eau  Claire 
upon  a  highway  of  said  city  called  Price  street,  crossing  at 
right  angles  another  street  called  Mill  street,  upon  which 
last-named  street  there  is  situated  a  railroad  track  owned  by 
the  Chicago,  Milwaukee  &  St.  Paul  Kail  way  Company,  over 
which  trains  and  cars  propelled  by  steam  engines  wer©  oper- 
ated ;  that  the  fact  that  said  steam-railway  track  was  fre- 
quently used  by  engines  and  trains  was  well  known  to  the 
defendant  company,  but  not  known  to  the  plaintiff  until 
after  the  accident  complained  of;  that  the  plaintiff  was  em- 
ployed prior  to  February  17, 1899,  by  the  defendant  as  its 
servant  in  the  active  operation  of  its  railroad,  and  that  prior 
to  the  happening  of  the  accident  he  was  required  by  the 
defendant  to  act  as  a  motorman  on  one  of  its  cars,  and  to 
operate  said  car  upon  Price  street  over  and  across  said  cross- 
ing, and  at  the  time  of  the  said  accident  was  so  engaged; 
that  before  the  happening  of  said  accident  it  was  the  duty 
of  the  defendant  to  allow  and  permit  the  plaintiff  to  stop  his 
said  car  before  attempting  to  cross  said  steam-railroad  track, 
and  to  allow  the  plaintiff  to  stop  and  look  and  listen  for  the 
approach  of  trains  and  engines  on  said  track  before  crossing 
the  same,  and  to  supply  said  car  with  suitable  and  adequate 
br£[kes,  and  to  keep  and  maintain  its  railroad  track  in  proper 
condition  and  repair,  so  that  said  car  might  be  safely  oper- 
ated over  the  same;  that  on  the  lYth  day  of  February,  1899, 
and  prior  thereto,  the  defendant  knowingly  and  negligently 
neglected  to  perform  its  duties  to  said  plaintiff  in  the  follow- 
ing particulars:  (1)  that  it  refused  to  permit  the  plaintiff  to 
stop  his  said  car  before  attempting  to  cross  said  steam-rail- 
way track,  and  permit  him  to  stop  and  look  and  listen  for 
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the  approach  of  trains  thereon,  or  to  warn  him  that  traina 
were  liable  to  be  run  thereon,  but  rather  made  and  directed 
him  to  mn  said  car  across  said  track  without  stopping,  and 
without  opportunity  to  look  and  listen  for  the  approach  of 
trains,  and  assured  him  that  engines  and  trains  were  not 
so  operated  on  said  track  that  a  collision  between  his  car 
and  such  trains  was  liable  to  occur;  (2)  that  it  negligently 
omitted  to  equip  said  car  with  adequate  and  sufficient  brakes 
with  which  it  could  be  stopped  within  a  reasonable  time, 
so  as  to  render  the  operation  of  said  car  reasonably  safe; 
(3)  that  it  negligently  failed  to  construct  and  maintain  its 
railroad  track  at  said  crossing  in  a  reasonably  safe  condition, 
in  that  it  constructed  its  said  track  below  the  surface  of  the 
street  to  such  an  extent  that  ice  naturally  accumulated  on 
said  track,  so  that  the  wheels  of  cars  passing  over  the  same 
would  naturally  slip  to  such  an  extent  that  the  car  could  not 
be  controlled  by  the  motorman  in  charge  thereof. 

The  complaint  further  alleged  that  on  the  17th  day  of 
February,  1899,  the  plaintiff,  as  the  servant  and  employe© 
of  the  defendant,  was  operating  one  of  the  defendant's  cars 
upon  said  Price  street,  and  attempting  to  cross  said  steam- 
railway  track  as  required  by  the  defendant,  and  that  while 
so  attempting  three  of  the  cars  of  the  Chicago,  Milwaukee 
&  St.  Paul  Bailway  Company,  propelled  by  one  of  its  en- 
gines, were  being  run  over  its  steam-railway  track  across 
said  Price  street,  and  that  the  plaintiff  was  unaware  of  the 
coming  of  said  cars,  and  did  not  know  that  the  same  were 
about  to  pass  over  said  Price  street;  that  when  the  plaintiff's 
car  was  in  the  act  of  crossing  the  said  steam-railway  track 
the  said  cars  of  the  said  Chicago,  Milwaukee  &  St.  Paul 
Bailway  Company  ran  violently  against  said  car,  throwing 
the  same  from  the  track,  and  seriously  injured  the  plaintiff^ 
and  incapacitated  him  from  labor  for  a  long  time,  and  com- 
pelled him  to  expend  large  sums  for  medical  and  surgical 
attendance;  that  at  the  time  of  said  accident  the  plaintiff^ 
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as  defendant  well  knew,  was  unaware  of  the  inadequacy  of 
the  brakes  on  said  car  and  of  the  defective  and  dangerous 
condition  of  the  defendant's  track,  and  did  not  know  that 
any  train  was  liable  to  be  run  over  the  track  of  said  steam- 
railway  company  without  notice  or  warning  of  its  approach; 
and  that  the  plaintiff,  at  the  time  of  said  accident,  was  ex- 
ercising due  care,  and  that  said  accident  was  wholly  caused 
by  the  negligence  of  the  defendant,  as  hereinbefore  set  forth, 
and  by  its  refusal  to  permit  the  plaintiff  to  stop  said  car  be- 
fore attempting  to  cross  said  railroad  track,  and  to  look  and 
listen  for  the  approach  of  trains  thereon,  and  by  the  inade- 
quate, dangerous,  and  defective  condition  of  the  brakes  on 
said  car  and  of  its  said  car  track,  as  hereinbefore  set  forth. 
Judgment  for  damages  in  the  sum  of  $5,000  was  demanded. 

A  general  demurrer  to  this  complaint  was  sustained,  and 
the  plaintiff  appeals. 

F.  W.  Jamea^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Frawley^  Bundy 
<Sk  Wilcox,  and  oral  argument  by  JS.  P.  Wilcox. 

WiNSLow,  J.  It  appears  by  the  complaint  that  the  plaint- 
iff was  a  motorman  on  one  of  defendant's  street  cars  (presum- 
ably an  adult  in  full  possession  of  his  faculties);  that  he  was 
directed  by  the  defendant  to  run  his  car  across  the  track  of 
a  steam-railway  company  without  stopping,  and  assured  that 
no  accident  was  liable  to  occur  thereby;  that  he  did  as  di- 
rected, and  was  run  into  by  cars  being  operated  on  the  steam- 
railway  track.  There  is  no  allegation  that  the  steam-railway 
track  was  apparently  unused,  but  it  is  alleged  that  the  plaint- 
iff did  not  know  that  it  was  frequently  used.  Upon  these  facts 
it  is  quite  plain  that  the  plaintiff  cannot  recover.  The  steam- 
railway  track  must  have  been  in  plain  sight.  It  was  itself  a 
danger  signal.  McKinney  v.  G.  cfe  iT.  W.  R.  Co.  87  Wis.  282.  It 
is  just  as  much  a  signal  of  danger  to  the  motorman  of  a  street 
car  as  to  the  ordinary  traveler.    In  crossing  it  without  look- 
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ing  or  listening,—  as  it  must  be  necessarily  inferred  that  he 
did  from  the  statements  of  the  complaint, —  the  plaintiff  was 
plainly  guilty  of  contributory  negligence.  The  fact  that  he 
was  ordered  to  cross  without  stopping,  and  assured  that  there 
was  no  liability  of  accident,  is  no  excuse  to  an  employee  of 
full  age  and  capacity,  who  can  appreciate  the  danger  as  fully 
as  his  employer.  Showalter  v.  Fairbanks^  M.  dk  Co.  88  Wis. 
376. 

It  is  true  that  the  complaint  alleges  that  the  brakes  were 
defective  and  the  track  improperly  constructed,  but  neither 
of  these  facts  appears  by  the  complaint  to  have  caused  or 
contributed  to  the  happening  of  the  accident. 

By  the  Court. —  Order  affirmed. 


BoLiN,  Administrator,  Appellant,  vs.  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Bailway  Company,  Eespondent. 

,  November  17 — December  7, 1900. 

Negligenee:  Contributory  negligence:  Comparative  negligence:  WilfvX 
injury:  Bailroads:  Driving  trespasser  from  moving  train. 

L  In  an  action  to  recover  damages  claimed  to  have  been  caused  by  ac- 
tionable negligence  of  the  defendant,  contributory  negligence  of 
the  plaintiff,  however  slight^  precludes  his  recovering  damages, 
notwithstanding  negligence  of  the  defendant,  however  great,  con* 
tributed  thereta 

2.  If  a  person  injure  another,  either  actually  or  constructively  intend- 
ing to  do  so,  the  injury  is  not  attributable  strictly  to  negligence, 
but  to  that  degree  of  misconduct  caUed  wilful  misconduct  in  the 
law,  which  this  court  has  classed  as  gross  negligence^  though  it  has 
no  element  of  inadvertence,  a  necessary  element  of  negligence. 

a  If  an  injury  be  wilfully  inflicted  within  the  meaning  of  the  rule  last 
stated,  contributory  negligence  on  the  part  of  the  injured  person 
will  not  preclude  his  recovering  damages  therefor;  neither  wiU  the 
fact  that  he  was,  at  the  instant  of  receiving  such  injury,  a  wilful 
trespasser  upon  the  property  of  the  person  guilty  of  the  wilful  act. 
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4  A  railway  oompanj  18  not  obliged  under  all  circumatances  to  stop 
its  train  before  requiring  a  wilful  trespasser  thereon  to  cease  his 
unlawful  conduct. 

^  If  a  railway  train  be  not  going  at  a  dangerous  rate  of  speed  for  a 
trespasser  thereon  to  leave  it,  having  regard  to  existing  circum- 
stances and  the  general  custom  of  persons  of  his  class  in  respect 
to  boarding  and  leaving  such  trains  while  moving,  and  he  cease 
the  trespass  by  jumping  from  the  train  pursuant  to  the  command 
of  a  trainman  unaccompanied  by  any  act  of  such  trainman  rea- 
sonably calculated  to  cause  such  trespasser  to  lose  his  self-control, 
the  circumstances  will  not  tend  to  show  intent  on  the  part  of  such 
trainman  to  commit  a  wilful  injury. 

<0.  It  is  not  sufficient  to  warrant  a  reasonable  inference  of  that  intent 
necessary  to  a  wilful  Injury  to  show  that  the  alleged  guilty  party 
ought  reasonably  to  have  anticipated  that  such  a  result  was  merely 
within  reasonable  probabilities,  else  mere  want  of  ordinary  care 
would  have  that  effect  To  warrant  such  inference  the  circum- 
stances must  be  such  that  a  man  of  ordinary  intelligence  would 
expect  such  an  injury  to  occur. 

7.  If  a  trainman  command  a  wilful  trespasser,  riding  on  the  bumpers 
of  a  freight  train  moving  at  the  rate  of  four  or  five  miles  an  hour, 
and  whom  such  trainman  has  reasonable  ground  to  believe  is 
skilled  in  jumping  on  and  off  trains  under  the  existing  circum- 
stances, no  means  reasonably  calculated  to  cause  such  trespasser 
to  lose  his  self-control  being  used  to  enforce  the  command,  an  in-, 
tent  ion  to  injure  such  trespasser,  necessary  to  a  wilful  injury,  can- 
not reasonably  be  inferred  therefrom. 
[Syllabus  by  Mabshall^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  O'Neill,  Circuit  Judge.    Affirmed, 

Action  to  recover  damages  for  the  death  of  Christ  Peter- 
son, alleged  to  have  been  caused  by  the  wrongful  conduct  of 
the  servants  of  the  defendant  in  charge  of  one  of  its  trains, 
for  which  conduct  it  was  claimed  defendant  was  liable.  The 
deceased  and  his  brother  started  from  a  place  called  Foxboro 
to  beat  their  way  on  trains  to  their  homes  near  Black  River 
Falls,  Wisconsin,  a  distance  of  several  hundred  miles.  After 
journeying  about  five  days,  riding  sometimes  on  one  train 
and  sometimes  on  another,  as  they  could  secure  an  oppor- 
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tanity,  and  without  paying  any  railroad  fare,  on  some  oeca- 
sions  riding  by  permission  of  the  trainmen  and  on  others 
secreting  themselves  upon  the  train,  they  arrived  at  the  sta- 
tion of  Chippewa  Falls.  From  there  they  went  to  Eau  Claire 
on  a  street  car.  On  the  night  of  December  10th,  with  other 
persons  to  the'  number  of  about  ten,  who  were  in  the  same 
business  of  beating  their  way  upon  railroad  trains,  they 
boarded  an  east-bound  passenger  train  at  the  Eau  Claire 
station,  each  of  suah  persons  secreting  himself  on  the  train 
as  best  he  could,  the  deceased  and  his  brother  locating  them- 
selves on  the  front  end  of  a  mail  car.  At  Eosedale  station, 
some  distance  east  of  Eau  Claire,  they  were  all  compelled  to 
leave  the  train.  From  there  the  deceased  and  his  brother 
walked  on  the  track  to  Augusta,  a  station  further  east,  at 
which  place  they  boarded  a  freight  car  in  which  there  were 
other  persons  who  were  beating  their  way.  It  was  a  stock 
car,  and  the  men  all  went  inside.  When  the  train  arrived 
at  Fairchild,  the  car  occupied  as  aforesaid  was  set  out  on  a 
side  track,  whereupon  the  deceased  and  his  brother  and  their 
associates  left  the  car.  The  two  Petersons,  with  one  or  more 
of  the  others  mentioned,  then  went  upon  the  depot  platform 
and  waited  for  an  opportunity  to  again  board  the  train  when 
it  was  made  up  and  ready  to  proceed  east.  While  on  the 
platform  one  of  th^  men  who  accompanied  the  Peterson 
boys  suggested  that  they  should  not  all  keep  together,  where- 
upon the  Petersons  went  by  themselves.  They  stepped  down 
upon  the  ground  upon  the  right-hand  side  of  the  train,  and, 
just  before  or  as  it  started  to  move  east,  they  boarded  it  by 
taking  hold  of  the  grab  irons  that  were  on  the  ends  of  the 
cars  and  climbing  up  onto  the  bumpers,  one  securing  a  place 
on  each  car.  When  the  train  had  proceeded  a  short  distance 
and  had  not  yet  left  the  depot  platform,  the  conductor  walked 
along  on  the  ground  on  the  left-hand  side  of  the  train  for 
the  purpose  of  discovering  and  ridding  his  train  of  tres- 
passers.   The  train  was  then  moving  about  four  miles  an 
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hour.  He  discovered  the  Peterson  boys  located  as  aforesaid 
and  commanded  them  in  a  sharp  tone  of  voice  and  with  some 
profane  language,  swinging  his  lantern  between  the  cars  at 
the  same  time,  to  jump  off  the  train.  They  obeyed  the 
command.  The  deceased  went  out  on  the  grab  irons  first 
and  jumped  for  the  platform,  and  his  brother  followed.  As 
the  deceased  struck  the  platform  he  slipped,  or  in  some 
manner  lost  control  of  himself,  and  fell  under  the  wheels  of 
the  moving  oar,  and  was  so  badly  injure4  that  he  died  a  few 
days  afterward.  Some  of  the  persons  who  were  associated 
with  the  Peterson  boys  in  the  stock  car  had  secreted  them- 
selves on  the  train  before  such  boys  were  compelled  to  leave 
it,  two  of  such  persons  being  on  the  bumpers  of  the  front 
end  of  the  car  forward  of  the  Peterson  boys.  They  observed 
the  conductor  or  brakeman  looking  for  trespassers  and 
jumped  off  the  train  just  before  the  Peterson  boys  left  it 
One  of  them  testified  on  the  trial,  saying  that  the  train  was 
going  three  or  four  miles  an  hour,  or  four  or  five  miles  an 
hour,  and  that,  after  they  were  compelled  to  leave  the  train 
and  as  they  were  running  along  the  side  watching  for.  an 
opportunity  to  get  on  again,  they  saw  the  Peterson  boys 
jump  off.  A  short  time  after  the  accident  happened  the 
survivor  of  the  Peterson  boys  made  a  statement  of  the  cir- 
cumstances of  the  injury  to  his  brother,  to  be  taken  down 
in  writing.  Such  statement  was  to  the  effect  that  while 
they  were  on  the  bumpers  of  the  train  it  started ;  that  it  had 
gone  only  a  few  rods  when  they  were  commanded  to  get  off 
the  train,  the  man  saying,  "  Get  off  boys,  God  damn  you, 
hurry  up  and  get  off."  There  was  other  evidence  substan- 
tially all  to  the  effect  that  the  speed  of  the  train  when  the 
Peterson  boys  jumped  off  was  not  more  than  four  or  five 
miles  an  hour,  or  such  that  a  person  could  walk  and  keep  up 
with  it  There  was  undisputed  evidence  that  the  class  of 
men  who  beat  their  way  on  railroad  traitis  customarily  jump 
on  and  off  trains  when  they  are  moving  at  a  greater  speed 
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than  four  miles  an  hour;  that  when  a  train  is  going  at  sach 
greater  speed  it  is  common  for  such  class  of  men  to  get  upon 
the  bumpers  of  the  cars,  catch  onto  the  truss  rods,  crawl 
upon  the  truck  beams,  and  secrete  themselves  on  the  trains 
in  other  ways;  that  when  such  men  are  discovered  they 
will,  unless  permitted  to  ride,  customarily  drop  or  jump  off 
the  train. 

The  jury  rendered  a  special  verdict,  substantially  as  fol- 
lows: 

(1)  The  conductor  ordered  the  deceased  and  his  brother 
to  leave  the  train,  striking  at  them  with  the  lantern  which 
he  carried  in  his  hand. 

(2)  The  conductor  ordered  the  deceased  and  his  brother 
from  the  train,  accompanying  the  order  with  an  oath. 

(3)  Because  of  the  position  the  conductor  was  in  when  he 
ordered  the  deceased  off  the  cars,  the  manner  in  which  he 
was  dressed,  the  fact  that  he  had  a  lantern  in  his  hands,  the 
distance  from  him  to  the  deceased,  the  words  used  by  him, 
and  all  the  circumstances,  the  deceased  jumped  frora^the 
car  because  of  a  reasonable  apprehension  of  immediate 
physical  force  being  used  to  eject  him,  the  violently  threat- 
ened force  being  sufficient  to  impress  a  reasonable  person 
with  the  belief  that  there  was  imminent  danger  of  its  being 
employed. 

(4)  The  circumstances  existing  at  the  time  the  deceased 
was  compelled  to  leave  the  train  were  such  as  to  imperil  his 
personal  safety. 

(5)  The  train  was  moving  at  the  rate  of  three  or  four 
miles  an  hour. 

(6)  The  conductor  exercised  his  authority  of  removing 
passengers  from  the  train  in  an  unreasonable,  imprudent, 
and  improper  manner,  and  without  proper  regard  to  the 
safety  of  the  deceased. 

(7)  The  act  of  the  conductor  was  the  proximate  cause  of 
the  injury  to  the  deceased. 

Vol*  108—22 
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(8)  The  conductor/ was  guilty  of  reckless  or  wanton  con- 
duct in  compelling  the  deceased  to  leave  the  car  under  the 
circumstances. 

(9)  Such  reckless  or  wanton  conduct  was  the  proximate 
cause  of  the  injury. 

(10)  The  conductor,  under  the  circumstances,  ought  rea- 
sonably to  have  anticipated  that  his  conduct  would  cause 
an  injury  to  the  Peterson  boy. 

(11)  The  Peterson  boy  was  not  guilty  of  any  want  of  or- 
dinary care  wbich  contributed  directly  to  the  accident. 

(12)  We  assess  the  damages  recoverable  for  the  benefit  of 
the  estate  at  $5,000. 

Upon  motion  of  defendant  the  verdict  was  amended  by 
striking  out  the  affirmative  answer  to  the  eighth  question, 
substituting  a  negative  answer  therefor,  and  upon  the  ver- 
dict so  amended  the  defendant  moved  the  court  for  judg- 
ment. The  motion  was  granted  and  judgment  was  entered 
accordingly,  from  which  plaintiff  appealed. 

Fpr  the  appellant  there  was  a  brief  by  W.  H.  Frawley^ 
attorney,  and  IF.  F,  Bailey^  ot  counsel,  and  oral  argument 
by  Mr.  Bailey. 

For  the  respondent  there  was  a  brief  by  S.  H.  Hayden 
and  Pherce  Butler ^  attorneys,  and  Thomas  WUaon,  of  coun- 
sel, and  oral  argument  by  Mr.  Wilson. 

Marshall,  J.  The  reasons  urged  by  counsel  for  appellant 
for  a  reversal  of  the  judgment  appealed  from  may  properly 
be  reduced  to  the  following:  Plaintiff's  cause  of  action  de- 
pended upon  whether  the  defendant's  conductor  was  guilty 
of  gross  negligence  as  found  by  the  jury  in  answer  to  the 
eighth  question.  '  With  that  fact  established,  the  right  to 
recover  was  complete  regardless  of  whether  plalntiflf  was  or 
was  not  guilty  of  contributory  negligence.  Evidence  was 
produced  permitting  of  a  reasonable  inference  in  accord- 
ance with  the  answer  to  such  eighth  question,  so  that  it  was 
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«rror  on  the  part  of  the  trial  court  to  treat  such  answer  as 
erroneous  and  give  judgment  for  defendant  upon  the  ground 
that  there  was  no  evidence  that  brought  the  fact  so  found 
within  reasonable  probabilities. 

The  idea  plainly  contended  for  in  the  first  proposition 
mentioned  is  that  if  a  person  be  injured  by  the  concurrence 
of  two  proximate  causes,  one  want  of  ordinary  care  on  the 
part  of  such  person  and  one  gross  negligence  on  the  part  of 
another,  legal  damages  result.  To  support  that  theory  the 
learned  counsel  has  drawn  liberally  from  the  adjudications 
of  other  courts,  many  of  which  have  either  followed  fully 
or  in  part  the  doctrine  of  comparative  negligence,  which 
finds  its  most  significant  source  in  Davies  v.  Mann^  10  Mees. 
&  W.  546,  and  has  referred  to  adjudications  of  this  court, 
which  are  made  to  appear  consistent  with  such  foreign  ad- 
judications. The  doctrine  referred  to,  so  far  as  it  permits  a 
recovery  of  damages  as  the  result  of  a  negligent  act  to  turn 
on  a  comparison  of  the  negligence  of  the  plaintiff  with  the 
negligence  of  the  defendant,  however  great  the  latter  may 
be,  within  the  boundaries  of  negligence  strictly  so  called, 
and  however  slight  the  former  may  be  if  it  only  pass  the 
boundaries  of  want  of  ordinary  care,  is  not  now  and  never 
has  been  a  part  of  the  law  of  this  state,  though  it  is  true 
there  are  many  expressions  here  and  there,  in  opinions  in 
cases  decided,  where  the  term  "  negligence  "  has  been  used 
•as  descriptive  of  wrongful  conduct  that  was  beyond  the 
scope  of  the  term  "negligence"  as  it  is  ordinarily  under- 
stood, which  have  led  to  some  misunderstanding  as  to  what 
the  law  really  is.  Some  of  such  cases  have,  by  the  learned 
counsel  for  appellant,  been  brought  significantly  to  our  at- 
tention« 

It  seems  necessary  at  this  time  to  take  a  general  view  of 
the  decisions  of  this  court  in  respect  to  counsel's  contention 
that  gross  negligence  permits  a  recovery  of  damages  result- 
ing therefrom  notwithstanding  contributory  negligence  of 
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the  BuflPerer-  By  doing  so  we  shall,  we  venture  to  say,  make 
it  clearly  appear  that  any  degree  of  negligence,  strictly  so 
called, —  wrongful  conduct  which  springs  from  inadvertence 
to  any  extent,  whether  of  an  active  or  passive  character, — 
does  not  preclude  the  successful  interposition  of  contributory 
negligence  as  a  defense;  while  wilful  misconduct,  so  con- 
curring, does  have  that  effect,  such  wilful  wrong  being  what 
is  sometimes  referred  to  as  wilful,  malicious,  or  wanton, 
evincing  intention  to  do  an  injury  to  another, —  wrongful 
conduct  which  renders  the  giiilty  party  properly  liable  to  a 
claim  for  punitory  damages  and  which  does  not  fall  within 
the  scope  of  the  term  "  negligence,"  though  the  term  "gross 
negligence  "  has  been  so  extended  by  this  court  and  some 
others  as  to  include  it. 

In  Stucke  v.  M.  A  M.  B.  Go.  9  Wis.  202,  the  earliest  case 
in  this  court  where  the  subject  under  discussion  was  treated 
to  such  an  extent  as  to  influence  the  subsequent  judicial  his- 
tory of  the  state,  the  rule  above  indicated  was  not  stated  suffi- 
ciently strongly  to  fully  satisfy  what  has  been  said,  though 
the  facts  of  the  case  fully  warranted  it.  A  locomotive  en- 
gineer caused  his  engine  to  collide  with  a  cow  on  the  railway 
track  and  kill  her  under  such  circumstances  as  to  clearly 
indicate  an  intention  to  produce  that  result.  It  was  not  aa 
act  of  negligence,  but  a  wilful  act,  as  that  term  is  ordinarily 
used  in  the  law,  indicating  intention.  There  was  no  rea- 
sonable ground  to  say  that  the  engineer's  act  was  character- 
ized by  any  element  of  inadvertence.  The  court,  in  discuss- 
ing his  conduct,  called  it  gross  negligence,  but  demonstrated 
what  was  meant  thereby  by  quoting  with  approval  Lord 
Denman,  C.  J.,  in  Lynch  v.  Nurdin^  1  Adol.  &  E.  (N".  S.),  29- 
(41  Eng.  C.  L.  422),  to  the  effect  that  the  boundary  line  be- 
tween wilful  mischief  and  gross  negligence  is  so  hard  to- 
trace  that  it  cannot  be  discovered  with  judicial  certainty. 
'<  The  law  blends  one  into  the  other  and  considers  that  gross 
negligence  indicates,  to  some  extent,  malice."    That  waa 


"Wis.]  .    AUGHJST  TEEM,  1900.  341 

Bolin  T&  Chicago^  8t  PftuI,  Minneapolis  &  Omaha  It  Ca 

followed  in  another  paragraph  by  a  general  observation  as 
to  the  law  which  did  not  accurately  measure  the  facts  of  the 
case,  nor  come  up  to  the  standard  of  wrongful  conduct  that 
Lord  Denman  placed  within  the  scope  of  the  term  "  gross 
negligence  "  which  is  necessary  to  preclude  the  defense  of 
contributory  negligence.  Such  general  observation,  if  it 
did  not  clearly  enter  the  domain  of  comparative  negligence, 
came  dangerously  near  its  boundaries-  We  refer  to  the  fol- 
lowing: "Where  the  facts  show  such  degree  of  rashness  or 
maliciousness  on  the  part  of  the  servants  of  the  company  as 
to  evince  a  total  want  of  care  for  the  safety  of  the  cattle  or 
willingness  to  destroy  them  [there  is  no  trouble  up  to  that 
point],  though  such  destruction  may  not  have  been  inten- 
tional [there  is  the  difficulty,  if  the  word  "  intentional "  be 
imderstood  in  any  other  sense  than  premeditated  design], 
we  think  it  is  no  departure  from  justice  or  principle  to  hold 
the  company  responsible  unless  it  appears  that  the  plaintiflf 
was  equally  negligent."  However,  that  the  court  did  not 
decide  that  negligence,  strictly  so  called, — even  gross  neg- 
ligence, except  as  that  term  was  extended  to  include  wrong- 
ful acts  not  characterized  by  any  degree  of  mere  inadvert- 
ence,—  precludes  the  defense  of  contributory  negligence, 
was  demonstrated  by  many  decisions  thereafter  rendered,  in 
some  of  which  the  learned  chief  justice  who  wrote  the  opin- 
ion participated  and  pronounced  the  judgment  of  the  court, 
and  in  none  of  which  was  it  found  necessary  to  even  criti- 
cise the  Stnche  Case, 

In  Potter  v.  C,  &  N.  TT.  B.  Co.  21  Wis.  372,  an  instruc- 
tion given  to  the  jury  by  the  trial  court,  to  the  effect  that 
if  the  plaintiff  was  guilty  of  slight  want  of  ordinary  care 
(the  word  "  negligence  "  was  used,  but  in  subsequent  cases 
corrected),  contributing  to  his  injury,  he  can  nevertheless 
recover  if  the  defendant  was  guilty  of  gross  negligence  which 
was  also  a  contributing  cause,  was  condemned,  the  court  an- 
nouncing the  true  rule  of  law  to  be  that  negligence  (mean- 
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ing  want  of  ordinary  care),  however  slight,  contributing  to 
the  injury,  prevents  a  recovery  therefor.  The  language  of 
Judge  DowNEE  in  the  Potter  Case  was  quoted  with  approval 
in  Cunningham  v.  Lyness,  22  Wis.  245,  with  the  remark  that, 
*  Substantially  the  same  principle  has  been  decided  by  the 
court  in  many  cases,  that  a  party  cannot  recover  for  an  in- 
jury of  which  his  own  negligence  was  in  whole  or  in  part 
the  proximate  cause.'  To  that  all  previous  cases  on  the 
subject  were  cited,  commencing  with  the  Stucke  Case. 

In  Ward  v.  M.  <&  St.  P.  H.  Co.  29  Wis.  144,  opinion  writ- 
ten  by  Dixon,  C.  J,,  the  Potter  Case  was  again  referred  to 
with  approval,  this  language  being  used:  "The  law  does 
not  attempt  to  measure  how  little  or  how  greatly  the  plaint- 
iflf  may  have  fallen  short  of  using  ordinary  care,  but  any 
failure  in  this  respect  or  slight  want  of  such  care,  contribut- 
ing directly  to  the  injury,  will  forbid  a  recovery." 

Potter  V.  C  <&  N.  W.  JR.  Co.  was  again  referred  to  in  Mc- 
Candless  v.  C.  <&  iT.  W.  R.  Co.  45  Wis.  365,  accompanied  by 
language  unmistakably  indicating  a  judicial  view  that  wrong- 
ful conduct  exceeding  mere  negligence  in  any  of  its  degrees 
as  ordinarily  understood,  that  is,  as  characterized  by  inad- 
vertence, is  essential  to  prevent  the  defense  of  contributory 
negligence  being  effective.  The  position  of  the  court  as 
thus  maintained  can  be  most  quickly  and  definitely  stated 
by  quoting  from  the  opinion  written  by  Mr.  Justice  Tayloe, 
as  follows:  "This  court  has  held  that  slight  negligence  or 
slight  want  of  ordinary  care  on  the  part  of  the  plaintiff^ 
which  contributed  directly  to  the  injury  complained  of, 
would  defeat  an  action  even  when  the  negligence  of  the  de- 
fendant was  gross.  Potter  v.  C  <£  N.  W.  R.  Co.  21  Wis. 
372;  Cunningham  v.  Lyness,  22  Wis.  245.  .  .  .  There 
was  no  evidence  to  go  to  the  jury  upon  the  question  of 
whether  the  injury  was  produced  by  the  wilful  or  malicious 
act  of  the  servants  of  the  defendant,  and  we  think  that  noth- 
ing short  of  that  would  have  justified  a  verdict  in  favor  of 
the  plaintiff/* 
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The  doctrine  firmly  established  by  the  foregoing  was  so 
emphasized  in  RandaU  v.  N.  W.  Td.  Co.  54  Wis.  140,  that 
no  room  was  left  to  misunderstand  the  purport  of  our  judi- 
cial history  up  to  that  time  or  opportunity  for  departing 
therefrom  in  the  future,  consistent  with  a  familiarity  with 
such  history,  without  evincing  an  intention  to  adopt,  to  some 
degree  at  least,  the  doctrine  of  comparative  negligence.  In 
discussing  instructions  given  by  the  trial  court  which  fol- 
lowed the  lines  of  the  most  extreme  notions  of  comparative 
negligence,  Mr.  Justice  Taylob,  speaking  for  the  court, 
said:  "Such  a  rule  of  weighing  comparative  negligence  of 
the  parties  has  never  been  adopted  in  this  state.  The  rule 
in  this  state  is  that  slight  want  of  ordinary  care  which  con- 
tributes to  the  injury  will  defeat  the  plaintiflf's  action,  no 
matter  how  gross  the  negligence  on  the  part  of  the  defend- 
ant, unless  such  negligence  be  so  gross  that  the  court  and 
jury  may  infer  that  the  act  of  the  defendant  was  malicious,'* 
citing  all  the  cases  heretofore  referred  to,  commencing  with 
Potter  V.  G.  <b  N.  W,  R,  Co.  It  is  significant  that  some 
years  later  Mr.  Justice  Taylor,  in  Schilling  v.  C7.,  M.  dk  St. 
P.  R.  Co.  71  Wis.  255,  261,  probably  without  intending  to 
.be  inconsistent  with  the  established  doctrine  of  the  court  as 
by  himself  distinctly  stated  in  the  two  opinions  to  which  we 
have  referred,  dissented  from  the  decision  there  rendered, 
upon  the  theory,  as  we  read  his  opinion,  of  comparative 
negligence.  He  assumed  that  mere  negligence  of  the  de- 
fendant of  a  high  degree  —  conduct  short  of  such  as  imports 
an  intention  to  injure  —  will  preclude  the  successful  inter- 
position of  the  defense  of  contributory  negligence.  He  re- 
ferred to  the  conduct  of  the  defendant  as  gross  negligence 
sometimes,  and  as  negligence  at  others,  but  there  was  no 
evidence  in  the  case,  as  the  court,  we  must  assume,  decided, 
indicating  a  wilful  injury  even  to  the  extent  of  a  conscious 
disregard  of  whether  the  injury  which  in  fact  took  place 
would  be  produced  by  his  conduct. 
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In  Schoenfdd  v.  MUwaukee  Oiiy  li.  Co,  74  Wis.  433,  it  is 
said  that,  "  The  law  has  grown  to  be  elementary  that  any 
negligence  of  the  plaintiff,  however  slight,  that  contributed 
to  the  injury  complained  of,  precludes  his  recovery."  That 
was  followed  by  language  for  the  first  time,  so  far  as  we 
have  discovered  in  any  opinion  of  the  court,  giving  color  to 
the  idea  that  gross  negligence  of  the  defendant,  as  the  term 
is  ordinarily  understood,  that  is,  having  regard  to  the  essen- 
tial element  of  inadvertence,  though  of  a  high  degree,  is  ac- 
tionable regardless  of  his  victim's  contributory  negligence. 
This  is  the  language:  t'The  learned  counsel  of  the  appellant 
contends  that  inasmuch  as  the  defendant  was  guilty  of  gross 
negligence  that  caused  the  injury,  the  principle  does  not  ob- 
tain. But  neither  the  facts  in  evidence  nor  the  finding  of  the 
jury  made  the  defendant  guilty  of  gross  negligence.  It  was 
mere  negligence  and  not  wilful  or  gross  that  the  jury  found 
against  the  defendant.  The  authorities  cited  to  this  point 
are  therefore  inapplicable."  When  rightly  oinderstood  it  is 
clear  that  the  word  "gross"  as  there  used  referred  to  the 
wilful  misconduct  which  was  said  in  previous  decisions  to 
indicate  intent.  Mr.  Justice  Orton  used  the  terms  "  wilful " 
and  "gross"  in  close  connection,  the  latter  being  really  used 
as  explanatory  of  the  former.  Of  that  there  can  be  no 
doubt,  since  Potter  v.  C.  <&  N.  W.  R.  Co.  21  Wis.  872,  and 
the  other  cases  to  which  we  have  referred,  were  cited  with 
approval,  where  it  was  distinctly  stated  that  gross  negli- 
gence, using  the  term  as  indicating  inadvertence,  does  not 
permit  a  recovery  for  an  injury  caused  proximately  thereby 
in  the  face  of  contributory  negligence  of  the  injured  person 
contributing  thereto. 

Valin  V.  M.  <b  If.  B.  Co,  82  Wis.  1,  is  recognized  as  oat 
of  harmony  with  previous  decisions  of  this  court.  It  was 
there  said  that  negligence  less  than  gross  will  permit  a  re- 
covery even  though  the  injured  party  be  guilty  of  contribu- 
tory negligence.    The  term  "negligence,"  by  itself,  was 
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evidently  used  as  extending  to  the  boundaries  of  inadvert- 
ence, and  the  term  "  gross,"  in  connection  with  the  term 
'^negligence,"  as  indicating  wrongful  conduct  of  a  still 
higher  degree.  The  departure  which  the  opinion  indicates 
from  the  law  as  previously  declared  was  corrected  in  Lock- 
wood  V.  Belle  City  St.  R.  Co.  92  Wis.  97.  Though  it  was 
there  said,  in  effect,  that  contributory  negligence  of  the 
plaintiff  will  not  militate  against  his  right  to  recover  as 
against  gross  negligence  of  the  defendant,  it  was  plainly 
indicated  that  the  latter  term  was  used  as  descriptive  of 
conduct  evincing  wilfulness,  as  the  word  is  used  in  the  law, 
as  synonymous  with  intent,  either  premeditated  or  its  equiv- 
alent, as  regards  legal  liability  for  damages.  The  present 
chief  justice  there  said,  in  effect,  that  inadvertence,  in  some 
degree,  is  the  distinguishing  characteristic  of  negligence, 
while  misconduct  of  a  more  reprehensible  character,  char- 
acterized by  rashness,  wantonness,  and  recklessness  of  a  per- 
son as  regards  the  personal  safety  of  another,  has  been 
designated  by  this  court  as  gross  negligence.  The  purpose 
of  the  opinion  was  to  correct  YaiUn  v.  M.  cfe  N.  R.  Co.  and  to 
pronounce  the  law  as  in  Potter  v.  O.  dk  N.  W.  R.  Co.  21  Wis. 
872,  to  which  we  have  referred,  such  case  being  cited  as  the 
groundwork  of  the  decision.  The  term  "  rashness,  wanton- 
ness, and  recklessness"  was  used  as  synonymous  with  "  wilful' 
or  malicious  "  in  Randall  v.  N.  W.  Tel.  Co.  54  Wis.  140,  and 
in  McCandUas  v.  G.  dk  N.  W.  R.  Co.  45  Wis.  366,  «  wilfully, 
maliciously,  or  intentionally  "  in  Lynch  v.  N.  P.  R.  Co.  84 
Wis.  348,  "  wilful  or  gross  "  in  Schoenfeld  v.  Milwaukee  City 
R.  Co.  74  Wis.  433,  and  similar  expressions.  It  is  perhaps  un- 
fortunate that  so  many  different  expressions  have  been  in- 
dulged in  to  express  the  idea  of  wilful  as  regards  the  result 
caused, —  conduct  indicating  a  sufficient  degree  of  intent,  at 
least,  to  be  inconsistent  with  inadvertence,  the  distinguishing 
characteristic  of  negligence,  strictly  so  called.  The  diffi- 
culty, if  there  be  one,  has  grown  out  of  extending  the  term 
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"negligence**  in  connection  with  the  term  "gross"  so  as  to- 
cover  wrongful  conduct  distinct  from  negligence,  strictly  sa 
called,  by  including  in  it  an  element  of  advertence  instead 
of  inadvertence.  Wilful,  in  legal  parlance,  means  inten- 
tional, though  not  necessarily  that  express  intent  character* 
ized  by  premeditated  design. 

That  the  language  in  Lochwood  v.  Beli^  City  St.  R.  Co.  92 
Wis.  97,  was  intended  as  indicated,  is  fairly  demonstrated  by 
the  following, used  by  the  same  writer  in  Lynch  v.N.P.R.  Co.y 
aupra^  in  part  heretofore  referred  to :  "  There  is  no  suflBcient 
evidence  in  the  record  to  sustain  the  finding  that  the  engi* 
neer  was  guilty  of  gross  negligence.  In  fact  the  jury  expressly 
exculpated  him  from  wilfully,  maliciously,  or  intentionally 
injuring  either  of  the  horses."  To  the  same  effect  is  Sdiug 
V.  (7.,  M.  dk  St  P.  R.  Co.  102  Wis.  515,  where  it  was  said  that 
gross  negligence  that  cannot  be  defended  against  by  con- 
tributory negligence  is  that  rashness  or  wantonness  which 
evinces  a  total  disregard  for  the  safety  of  persons  or  property 
and  is  but  little  less  than  intentional  wrong.  Also,  White  v. 
C.  &  N.  W.  R.  Co.  102  Wis.  489, 496,  where  it  was  said  that 
in  all  cases  where  the  recovery  is  based  on  negligence  the 
plaintiff's  conduct  must  be  free  from  contributory  negligence 
however  slight,  if  the  defendant's  negligence  is  short  of  that 
which  may  be  justly  called  wilful.  See,  also,  Duarae  v.  C. 
cfe  N,  TT.  R.  Co.  72  Wis.  523;  Pennsylvania  Co.  v.  Sinclair,  62 
Ind.  301. 

There  are  other  cases  that  might  be  referred  to  bearing  on 
the  subject  discussed,  but  it  is  believed  there  are  none  that 
would  furnish  additional  light  or  vary  the  conclusion  to 
which  those  we  have  mentioned  unerringly  point.  There 
has  been  substantial  harmony  in  the  adjudications  of  this 
court  from  the  first,  leaving  out  Valin  v.  M,  cfe  iT.  R,  Co.  82 
Wis.  1,  and  ZiiOe  v.  Su^enor  R.  T.  R,  Co.  88  Wis.  402.  In 
the  latter  case  there  was  a  plain  departure  from  the  position 
of  the  court  up  to  the  time  of  the  Valin  Case,  on  the  doctrine 
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of  comparative  negligence.  That  occurred  by  following  such 
case.  With  the  exceptions  noted  such  doctrine  has  not  found 
any  place  in  our  jurisprudence,  though  in  some  jurisdictions^ 
it  has  become  firmly  intrenched ;  and  in  one,  after  becoming 
so  intrenched,  the  mischief  of  it  was  avoided  by  a  legislative 
return  to  sound  principles.  The  first  departure  here  was  cor- 
rected in  LocJcwood  v.  Bdle  Oity  St  S,  Go,<,  as  we  have  seen* 
The  second  departure  was  corrected  in  Johnson  v.  Superior 
H.  T.  R.  Co,  91  Wis.  233. 

Want  of  ordinary  care  upon  the  part  of  an  injured  person, 
however  slight,  precludes  recovering  compensation  for  hia 
injury  from  another  who  contributed  thereto  by  his  negli- 
gencsy  however  great,  but  not  if  so  contributed  to  by  wilful 
misconduct  evincing  intention  to  produce  it,  so  far,  at  least,, 
'as  to  indicate  conscious  disregard  of  whether  the  injury 
occur  or  not,  with  knowledge  that  such  a  result  will  prob- 
ably take  place,  which  this  court  has  brought  under  the  head 
of  the  highest  degree  of  negligence,  calling  it  gross  negli- 
gence. Circumstances  making  a  claim  for  punitory  dam- 
ages against  the  immediate  wrongdoer  proper  are  really 
necessary  in  order  to  render  contributory  negligence  of  the 
injured  party  immaterial. 

In  the  light  of  the  foregoing,  was  contributory  negligence 
material  in  this  case  ?  Counsel  for  both  sides  concede  that 
such  was  not  the  situation  unless  the  misconduct  of  the  train- 
man was  of  that  degree  necessary  to  render  the  fact  that 
the  deceased  was  a  wilful  trespasser  immaterial,  that  is,  un- 
less his  conduct  was  such  as  to  evince  an  intention  to  injure 
the  deceased,  or  such  an  utter  disregard  of  the  consequences^ 
of  his  act  as  to  indicate  that  willingness  to  injure  him  which 
is  equivalent,  in  respect  to  legal  damages,  to  intent  to  pro- 
duce the  result.  That  is  unquestionably  the  law  as  it  has 
been  stated  by  this  court,  and  most  recently  in  Schug  v.  01, 
M.  c&  St  P.  R.  Go.  102  Wis.  515.  It  is  so  laid  down  by 
standard  text  writers,  as,  for  example:  'If  a  railroad  com- 
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pany  wilfully  injure  a  trespasser,  it  will  be  liable  even  though 
he  may  be  guilty  of  contributory  negligence.  In  some  ju- 
risdictions the  term  "gross  negligence"  is  used.'  Elliott, 
Railroads,  §  1254.  "  A  railroad  owes  trespassers  no  contract 
duty.  Indeed,  as  already  stated,  the  general  rule  is  that  it 
owes  them  no  duty  except  not  to  wilfully  injure  them ;  and 
this  applies  to  those  who  are  attempting  to  steal  a  ride  or 
otherwise  trespass  upon  the  company's  cars."  Id.  §  1255.  A 
trespasser  on  a  railroad  train  may  recover  for  a  wilful  injury 
inflicted  upon  him  by  the  trainmen  in  the  performance  of  their 
master's  duty.    Shearm.  &  Redf.  Negligence  (5th  ed.),  §  64. 

So  it  follows  that  whether  the  defense  of  contributory 
negligence  and  the  finding  of  the  jury  in  that  regard  were 
material,  as  well  as  the  right  of  plaintiff  to  recover  inde- 
pendent of  it,  turns  on  whether  we  can  say  that  the  trial 
court  erred  in  holding  that,  looking  at  the  evidence  in  the 
most  favorable  light  for  the  plaintiff  that  reason  will  per- 
mit, and  giving  to  him  the  benefit  of  the  most  favorable  in- 
ferences it  will  reasonably  bear,  it  does  not  indicate  that 
the  defendant's  conductor  was  guilty  of  wilfully  injuring 
the  deceased.  It  seems  that  such  question  must  be  answered 
in  the  negative.  There  is  no  reasonable  ground  for  saying 
that  the  conductor  knew  or  ought  to  have  known  that  a 
personal  injury  to  the  deceased  would  probably  occur  by  his 
obeying  the  command  to  leave  his  position  on  the  bumper 
of  the  car  and  cease  his  unlawful  act  of  trespassing  upon 
the  defendant's  property.  The  conductor  supposed,  and 
had  a  right  to  suppose,  under  the  circumstances,  that  the 
deceased  was  a  man  of  experience  in  jumping  on  and  off 
trains  when  they  were  moving  at  a  speed  of  more  than  four 
miles  an  hour;  that  he  belonged  to  a  class  that  were  ac- 
customed to  such  conduct  and  without  putting  themselves 
in  any  serious  danger  of  receiving  personal  injuries.  The 
evidence  is  all  one  way  to  that  effect.  The  train  was  going 
at  no  greater  speed  than  a  man  can  walk.    It  was  still  at 
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the  depot  platform  which  the  deceased  left  but  a  moment 
before  he  was  injured  to  secure  his  place  between  the  cars. 
He  had  the  same  means  of  safely  leaving  the  train  that  he 
had  in  boarding  it,  save  that  it  had  in  the  meantime  com* 
menced  to  move  slowly.  Others  of  his  class  and  with  whom 
he  had  been  associated  were  at  that  very  time  seeking  to 
evade  the  vigilance  of  the  trainmen  and  to  board  the  train 
by  seeking  a  position  similar  to  that  occupied  by  the  de- 
ceased. He  was  not  physically  coerced.  His  ability,  men- 
tal and  physical,  to  care  for  himself  was  not  reasonably 
impaired  by  anything  which  the  conductor  did.  The  cir- 
cumstances were  very  unlike  those  in  Stone  v.  C,  St  P.,  M. 
dk  0.  R.  Go.  88  Wis.  98.  That  did  not  turn  on  the  mere 
fact  that  the  train  was  in  motion,  but  the  fact  that  it  was 
going  at  a  dangerous  rate  of  speed,  some  eight  miles  an 
hour;  and  the  further  fact  that  the  injured  person  was  not 
a  professional  trespasser  upon  railway  trains,  but  was  one 
who  appears  to  have  boarded  the  train  to  ride  as  a  passenger, 
supposing  that  he  would  be  permitted  to  do  so,  and  in  that 
view  took  his  place  in  the  caboose.  Nor  is  the  case  like 
Carter  v,  Z.,  N.  A.  <&  O.  R.  Go.  98  Ind.  652,  where  a  tres- 
passer was  pushed  off  the  front  end  of  a  switch  engine  while 
it  was  in  rapid  motion,  and  in  such  a  way  that  he  was  un- 
able to  exercise  judgment  in  making  the  movement,  and 
was  thereby  caught  under  the  wheels  of  the  engine  and 
seriously  injured.  Neither  is  it  at  all  like  Kansas  CUy^  Ft. 
8.  dh  Q,  R.  Go.  v.  KeUy^  86  Kan.  655,  where  the  case  turned 
on  the  dangerous  rate  of  speed  the  train  was  moving,  some 
eight  miles  an  hour;  that  the  injured  person  was  a  boy;  and 
that  he  was  compelled  to  jump  from  the  ladder  of  a  box 
car  in  the  face  of  apparent  imminent  danger  of  being  thrown 
from  his  position.  It  is  just  as  much  unlike  Andeth  v.  Buf- 
falo R.  Co.  145  N.  Y.  210,  where  the  injured  person  was  a 
lad  ten  years  of  age  and  was  so  terrified  that  he  dropped 
from  a  car  upon  which  he  was  riding  while  in  momentary 
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loss  of  self-control.  Such  cases,  and  others  upon  which  re- 
liance is  placed,  are  quite  distinguishable,  and  have  been 
-distinguished  in  adjudications  by  other  courts,  from  cases 
like  this,  two  elements  of  distinction  being  referred  to  as 
of  controlling  significance:  the  speed  of  the  train,  and  the 
inability  of  the  injured  party,  by  reason  of  the  wrongful 
conduct  of  another,  to  use  his  judgment  and  control  his 
movements.  Mugford  v.  B,  cfe  M.  R.  Co.  173  Mass.  10; 
Plam  V.  B.  cfe  A.  R.  Co.  157  Mass.  377.  Those  cases  are 
in  harmony  with  the  cases  upon  which  counsel  for  appel- 
lant mainly  rely,  so  far  as  the  latter  do  not  enter  the  do- 
main of  comparative  negligence.  They  hold,  and  rightly, 
in  our  judgment,  that  there  is  no  actionable  wrong,  if  wrong 
at  all,  in  insisting  upon  a  person  who  is  a  wilful  trespasser 
upon  a  railway  train  ceasing  his  unlawful  conduct  instantly, 
if  the  train  be  not  going  at  such  a  rate  of  speed  as  to  ren- 
der that  unreasonably  dangerous  under  the  circumstances 
and  the  trespasser  be  not  ill-used  so  as  to  cause  him  to  mo- 
mentarily lose  his  judgment  or  self-control.  We  perceive  no 
difficulty  in  the  rule  of  the  Massachusetts  cases  when  rightly 
understood.  The  Massachusetts  court  holds  as  strongly  as 
any  other  that  a  trainman  cannot,  in  the  pursuit  of  his  mas- 
ter's business,  wilfully  injure  a  trespasser  on  his  train  with- 
out the  master  thereby  becoming  liable  for  the  resulting 
damages,  but  that  he  may  properly  command  such  a  wrong- 
doer to  end  the  trespass  at  any  time,  not  accompanying 
such,  command  by  conduct  indicating  such  imminent  dan- 
ger of  its  being  so  enforced  as  to  produce  involuntary  com- 
pliance therewith.  If  the  command  be  obeyed  and  an  in- 
jury to  the  trespasser  result,  the  previous  command  will  not 
evidence  a  wilful  injury  even  if  the  speed  of  the  train  be 
such  that  to  physically  compel  the  trespasser  to  cease  his 
unlawful  conduct  would  render  a  resulting  injury  wilful 
and  actionable.  The  doctrine  seems  sound,  and  it  applies 
\o  this  case  so  far  as  it  fits  the  facts.    The  respondent's  con- 
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<luctor  commanded  the  deceased  to  leave  the  train.  He  did 
not  touch  the  deceased  nor  threaten  violence  to  him  nor  do 
anything  reasonably  indicating  that  he  was  about  to  phys- 
ically compel  deceased  to  cease  the  trespass  and  to  accept 
imminent  danger  of  receiving  a  personal  injury  in  doing  so. 

It  must  be  admitted  that  Johnson  v.  C,  St,  P.,  M.  cib  O, 
JR.  Co.  94  Fed.  Rep.  473,  goes  much  further  than  the  doc- 
trine referred  to.  We  do  not  deem  it  necessary  to  even  dis- 
cuss in  this  case  the  extreme  views  which  United  States  Dis- 
trict Judge  Shieas  there  expressed.  The  doctrine  that  human 
life  cannot  wilfully  be  seriously  imperiled  to  prevent  or  end 
a  mere  trespass  upon  property  must  not  be  invaded  by  courts 
«ven  to  remedy  the  menace  and  almost  intolerable  mischief 
caused  by  the  conduct  of  those  who  habitually  unlawfully 
contend  with  railroad  trainmen  to  secure  transportation 
upon  their  trains.  But  the  inviolability  of  personal  security 
against  wilful  injuries  can  be  adequately  secured  without 
going  to  such  an  unreasonable  length  as  to  hold  that  a  rail- 
way company  cannot  rid  its  trains  of  the  presence  of  wilful 
trespassers  without  first  stopping  such  trains.  That  would, 
in  effect,  deny  such  company  the  right  to  protect  its  trains 
at  all  against  such  lawlessness,  as  in  that  case  such  an  army 
of  men  would  be  required  to  effect  that  result  as  to  render 
the  conduct  of  railway  business  impracticable. 

Our  statute  (sec.  1818,  Stats.  1898)  requiring  a  train  upon 
which  a  passenger  is  riding  after  having  refused  to  pay  his 
fare,  to  be  stopped  at  a  railway  station  or  near  a  dwelling 
house  before  putting  him  off  does  not  apply  to  such  a  case 
as  this. 

This  opinion  would  need  to  be  extended  to  a  great  length 
in  order  to  review  even  a  major  part  of  the  numerous  cases 
cited  by  the  learned  counsel  for  appellant.  While  we  can- 
not agree  with  his  conclusions,  we  are  much  indebted  to  his 
industry  and  ability  in  reaching  a  right  one.  J- 

A  railway  company  may  lawfully  require  a  wilful  tres- 
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passer  upon  one  of  its  moving  trains  to  immediately  cease 
his  unlawful  conduct,  by  such  means  as  not  to  indicate  a 
willingness  to  deprive  him  of  his  self-control  in  leaving  the 
train,  the  speed  of  such  train  not  being  so  great  that  a  per- 
sonal injury  to  him  should  be  expected  to  occur,  giving  due 
consideration  to  the  duty  of  the  trespasser  to  cease  his  law- 
lessness by  all  reasonable  means  in  his  power  and  reason- 
able expectation  that  he  will  use  such  means  in  attempting 
to  do  it.  It  is  not  sufficient  to  indicate  an  intentional  in- 
jury that  the  party  causing  it  had  reasonable  ground  to 
expect  that  such  a  result  was  within  reasonable  probabili- 
ties, otherwise  a  violation  of  the  duty  to  exercise  ordinary 
care  would,  of  itself,  be  sufficient  to  indicate  such  injury* 
The  danger  of  inflicting  a  personal  injury  upon  a  person  by 
the  conduct  of  another  must  be  such  as  to  reasonably  per- 
mit of  a  belief  that  such  other  either  contemplated  pro- 
ducing it,  or,  being  conscious  of  the  danger  that  it  would 
occur,  imposed  that  danger  upon  such  person  in  utter  disre- 
gard of  the  consequences,  to  warrant  saying,  reasonably, 
that  the  circumstances  indicate  willingness  to  perpetrate  such 
injury,  f  Cleveland,  (7.,  O.  (b  St.  Z.  R.  Co.  v,  MUler,  149  Ind. 
490. 

By  the  C4mr<.— The  judgment  of  the  circuit  court  is  af- 
firmed. 

A  motion  by  the  appellant  for  a  rehearing  was,  on  Febru- 
ary 1, 1901,  held  to  have  been  waived  by  failure  to  serve 
and  submit  the  arguments  within  the  time  required  by 
Eule  XX  of  this  court. 
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BucEMAffTEB,  Administrator,  Appellant,  vs.  Chicago  &  JTobth-  m       353 
WESTBBN  Railway  Company,  Respondent.  ^^  ^  ^si 

November  19 ^December  7, 1900.  1^8  3531 

115  z\ni\ 

SaOroctda:  Kitting  of  brakeman  on  track:  Contributory  negligence: 
Court  and  jury. 

Plaintiff's  intestate,  a  brakeman  on  an  east-bound  train  which  had 
been  stopped  by  some  obstruction  while  passing  from  the  main 
track  onto  a  side  track  at  a  station,  about  midnight,  was  sent  back 
about  half  a  mile  to  the  west  with  lanterns  and  torpedoes  to  signal 
any  train  coming  from  that  direction.  By  the  rules  of  the  com- 
pany a  red  lantern  placed  between  the  tracks  was  a  danger  signal, 
requiring  all  trains  to  stop.  Meanwhile,  the  obstruction  being  re- 
moved, the  train  passed  onto  the  side  track,  and  another  train, 
which  had  come  from  the  east,  started  westward.  The  intestate 
had  then  been  gone  about  fifteen  minute&  It  did  not  appear 
whether  or  not  the  engineer  of  the  west- bound  train  had  any 
knowledge  respecting  him.  His  red  lantern  was  standing  between 
the  rails  about  half  a  mile  west  of  the  station,  and  his  white  lan- 
tern outside  of  the  rails.  The  track  from  the  station  to  this  point 
was  straight  and  the  lanterns  in  plain  sight.  The  west-bound  train 
had  acquired  a  velocity  of  ten  or  fifteen  miles  an  hour  when  it  ran 
over  the  lanterns,  breaking  the  red  one,  and  ran  over  and  killed  the 
intestate,  who  must  have  been  struck  within  a  few  feet  of  the  lan- 
terns. There  was  no  evidence  as  to  the  giving  of  any  signals. 
Held  that^  as  a  matter  of  law,  the  deceased  must  have  had  knowl- 
edge of  the  approaching  train  and  have  been  guilty  of  contribu- 
tory negligenoa    Winslow;  J.,  dissenta 

Appbal  from  a  judgment  of  the  circuit  court  for  Keno- 
siia  county:  S.  D.  Hastings,  Jr.,  Judge.    Affirmed. 

Action  by  administrator  on  behalf  of  widow  for  damages 
resulting  from  the  death  of  Ralph  Tabor  by  alleged  negli- 
gence of  defendant.  It  appeared  that  Tabor,  on  May  11, 
1898,  was  a  brakeman  running  upon  one  of  defendant's 
trains  eastward  through  the  town  of  Salem,  in  Kenosha 
county;  that  as  his  train  was  passing  from  the  main  track 
onto  a  side  track,  about  midnight,  it  met  with  some  obstruc- 
Vol.  108  —  28 
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tioa  or  difficulty,  stopping  it  partly  on  the  main  track,  where- 
upon he  was  directed  to  go  back  westward  about  half  a  mile 
with  both  red  and  white  lanterns,  in  order  to  flag  any  ap- 
proaching train  from  that  direction.  That  was  part  of  his 
duty  as  a  brakeman  in  operating  his  train.  It  appeared  by 
the  rules  of  the  company  that  a  red  flag  by  day  or  a  red 
lantern  by  night,  placed  between  the  tracks,  constituted  a 
danger  signal,  and  any  train  must  stop  before  passing  it; 
that,  in  case  of  any  stoppage  on  the  main  track  between 
stations,  the  conductor  must  immediately  send  a  flagman 
back  with  a  red  lantern  and  torpedoes  at  least  half  a  mile. 
Such  flagman  is  then  to  place  torpedoes  on  the  rails,  and  to 
remain  there  with  his  red  lantern,  to  signal  any  approaching 
train  until  he  receives  a  recall  signal.  Other  rules  empha- 
sizing, but  not  materially  modifying,  the  duty  of  men  running 
trains  to  stop  at  such  a  signal,  need  not  be  quoted. 

Meanwhile  another  train  of  the  company  came  from  the 
eastward  to  the  station  of  Salem,  and,  when  the  obstacle  to 
Tabor's  train  had  been  removed  and  it  had  passed  onto  the 
side  track,  such  other  train  proceeded  westward.  Tabor 
had  then  been  gone  about  fifteen  minutes.  There  is  no  evi- 
dence as  to  whether  the  engineer  or  fireman  of  the  west- 
bound train  had  any  knowledge  with  reference  to  him. 
Tabor's  red  lantern  was  standing  between  the  rails  about 
half  a  mile  west  of  Salem  station ;  his  white  lantern  outside 
of  the  rails.  The  track  from  the  station  to  this  point  was 
entirely  straight  and  unobstructed,  and  elevated  five  or  six 
feet  above  the  surrounding  country,  so  that  the  lanterns 
were  in  plain  sight.  There  is  no  evidence  from  the  train- 
men as  to  the  occurrence,  except  from  the  brakeman  of  the 
west-bound  train,  who  states  that  it  had  acquired  a  velocity 
of  ten  or  fifteen  miles  an  hour  when  it  ran  over  the  lanterns, 
breaking  the  red  lantern  to  pieces,  but  not  the  white  one, 
and  ran  over  Tabor,  whose  body  was  found  three  or  four 
rods  west  of  the  red  lantern,  but  fragments  of  clothing  and 


Wia]  AUGUST  TEEM,  1900.  355 

Buckmaster  vs.  Chicago  &  Northwestern  R  Ca 

of  his  body  were  found  within  six  feet  thereof  and  scattered 
along  the  track.  There  is  no  evidence  as  to  the  giving  of 
any  signals.  A  former  answer  which  had  been  interposed 
by  defendant  in  a  previous  action  brought  for  this  same  in- 
jury, which  was  dismissed,  not  on  the  merits,  was  offered 
in  evidence  and  excluded.  That  answer  admitted  that  the 
lanterns  were  seen  by  defendant's  employees  operating  the 
west-bound  train. 

At  the  close  of  plaintiflPs  testimony  both  parties  rested, 
and  on  motion  the  court  directed  a  verdict  for  defendant, 
whereupon  judgment  was  entered,  from  which  the  plaintifF 
appeals. 

For  the  appellant  there  was  a  brief  by  A.  R  Buckmaster 
and  Hererij  Robertson  A  Long^  and  oral  argument  by  Mr. 
Buckmaster. 

Edward  M.  Hyzer^  for  the  respondent. 

Dodge,  J.  In  the  view  we  have  taken  upon  the  question 
<A  contributory  negligence  it  becomes  unnecessary  to  decide 
whether  the  breach  of  duty  and  regulation  committed  by 
the  engineer  of  the  west-bound  freight  train  in  running  over 
and  past  the  red-lantern  signal  to  stop  because  of  danger 
•could  be  the  proximate  cause  of  Tabor's  death,  though  much 
discussed  by  counsel.  Neither  need  we  pass  upon  the  ad- 
missibility in  evidence  of  defendant's  former  answer. 

Considering  the  conduct  of  deceased,  it  must  be  conceded 
that  the  circumstances  whereby  the  main  track  to  the  east- 
ward of  Tabor  was  blocked  by  his  own  train,  so  that  he  had 
no  reason  to  expect  the  approach  of  a  train  from  that  di- 
Tection,  and  the  fact  that  his  duty  required  his  attention  to 
be  turned  towards  the  west  in  the  placing  of  lantern  and 
torpedoes  and  in  looking  out  for  a  train  from  that  direction^ 
were  such  as  very  largely  to  excuse  inattention  toward  the 
east,  and  might  render  non-negligent  failure  to  observe  ap- 
proach of  a  train  therefrom,  if  it  could  be  believed  that  he 
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in  fact  remained  in  ignorance  thereof.  But  upon  the  most 
careful  consideration  we  are  convinced  that  such  ignorance 
could  not  exist,  that  it  was  beyond  reasonable  possibility  in 
view  of  the  ordinary  and  uniform  course  of  nature  and  of 
human  nature.  The  man,  shown  to  be  healthy  and  alert,  in 
possession  of  all  his  senses,  in  the  stillness  of  midnight  in 
May  was  approached  by  a  freight  train,  which  got  under 
way  only  half  a  mile  from  him,  and  ran  that  half  mile  con- 
tinually increasing  its  speed  till  at  the  time  of  the  injury  a 
speed  of  ten  or  fifteen  miles  had  been  attained,  on  a  per- 
fectly straight  track  elevated  above  the  surface  of  the  sur- 
rounding country.  Whatever  other  duties  he  had  to  perform, 
these  events  could  not  have  taken  place  without  such  a 
clamor  of  noises,  significant  to  him  as  a  railroad  man,  a& 
must  have  informed  and  warned  him.  The  noise  of  a  freight 
train  in  the  country,  at  midnight,  is  not  a  thing  to  pass  un- 
noticed by  any  one  in  possession  of  the  sense  of  hearing, 
unless,  indeed,  he  be  surrounded  by  other  distracting  noises, 
a  circumstance  not  here  present.  Again,  whether  he  were 
facing  east  or  west  the  glare  of  the  headlight  must  have  so 
surrounded  him  that  he  could  not  have  been  oblivious  to  it. 
Thus,  also,  he  must  have  been  warned  long  enough  before 
the  train  reached  him  to  have  enabled  his  escape  from  the 
track. 

As  the  approach  of  this  train  was  necessarily  apparent  to 
Tabor's  senses,  both  sight  and  hearing,  it  is  but  the  applica- 
tion of  rules  well  established  in  this  court  to  hold  that  the 
inference  that  he  did  see  and  hear  is  unavoidable,  and  that 
the  jury  could  not  have  drawn  a  contrary  one;  nay,  could 
not  have  been  permitted  to  believe  Tabor's  direct  testimony 
to  the  contrary  had  he  been  alive  and  given  such  evidence. 
JSaetsch  v.  G.  &  N.  W,  R,  Co.  87  Wis.  304,  311 ;  Stemhofd  v. 
G.y  M.  <&  St.  P.  R.  Co.  92  Wis.  123;  Cawley  v.  La  Crosse  GUy 
R.  Co.  101  Wis.  145,  152;  Koester  v.  C.  (&  N.  W.  R.  Co.  10ft 
Wis.  460,  465.    If  he  knew  that  the  train  was  approaching,^ 
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no  reason  consistent  with  dae  care  can  account  for  his  pres- 
ence upon  the  track  in  front  of  it.  His  duties,  if  he  were 
engaged  in  any,  even  though  the  rules  require  that  train  to 
stop  at  the  red  lantern,  could  not  justify  him  in  remaining 
on  the  track  until  the  train  reached  him  {Hulien  v.  G.  dk  If. 
W.  R.  Co.  107  Wis.  122);  nor  if,  as  seems  not  improbable,  he 
had  gone  to  a  distance  from  his  lanterns,  could  he  be  justified 
in  risking  his  life  by  effort  to  rescue  them  from  in  front  of 
the  approaching  train.  No  other  or  more  charitable  theory 
to  account  for  his  presence  on  the  track  can  be  reasonably 
entertained.  If  the  accident  be  one  which  could  happen 
only  through  decedent's  negligence,  then,  of  course,  the  ac- 
cident itself  establishes  such  negligence.  Cummi/nga  v.  Nat. 
F,  Co.  60  Wis.  614;  Groesbeck  v.  (7.,  M.  A  St.  P.  li.  Co.  93 
Wis.  505,  613.  Such,  we  are  convinced,  is  the  case  here. 
Tabor  could  not,  in  human  possibility,  have  been  upon  the 
track  without  knowledge  of  the  approach  of  this  train,  and, 
having  knowledge,  he  could  not  have  either  remained  or 
gone  there  in  face  of  thb  peril  without  negligence.  In  such 
view  of  the  case  the  direction  of  a  verdict  for  defendant  was 
properly  given. 
By  the  Court. —  Judgment  affirmed. 

WiNSLOw,  J.  I  cannot  agree  that  the  evidence  proves 
Tabor  to  have  been  guilty  of  contributory  negligence  as  a 
matter  of  law.  He  was  performing  a  duty  which  could 
only  be  performed  upon  the  track,  and  which  demanded 
that  his  attention  be  directed  forward  and  not  backward. 
He  expected  no  train  from  the  rear;  at  least  there  is  no  evi- 
dence to  show  that  any  such  train  was  expected  by  any  one. 
His  red  lantern  was  on  the  track,  and  was  a  signal  requir- 
ing all  trains  to  stop.  It  is  evident  he  was  with  the  lan- 
terns. Presumptively  he  was  performing  the  duty  on  which 
he  was  set.  It  is  reasonable  to  suppose  that  he  was  endeav- 
oring to  disengage  the  torpedoes,  which  were  tied  to  one  of 
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the  lanterns;  but,  whether  this  be  true  or  not,  there  is  no 
presumption  that  he  was  not  doing  some  necessary  act  in 
discharge  of  his  duty,  and  no  proof,  in  my  judgment,  which 
shows  as  matter  of  law  that  he  was  not. 

It  is  said  that,  if  exercising  ordinary  care,  he  must  have 
seen  the  headlight  or  heard  the  noise  of  the  approaching 
train.  This  might -well  be  said  of  a  person  approaching  a 
crossing,  but  can  it  be  said  of  the  deceased?  I  think  not. 
He  was  performing  a  duty  requiring  his  presence  on  the 
track  and  his  attention  to  the  front.  His  lanterns  were 
burning  brightly  by  his  side.  They  must,  by  reason  of  their 
close  proximity,  have  outshone  the  approaching  headlight 
until  it  was  very  close  to  him,  perhaps  too  close  to  escape. 
His  own  train  was  within  half  a  mile  of  him,  and  he  knew 
that  it  could  naturally  be  making  some  movements  in  his 
absence  (as  in  fact  it  did).  If,  with  this  knowledge,  sur- 
rounded by  his  own  lanterns  and  intent  on  his  duty,  which 
required  expedition,  he  did  not  see  the  headlight  and  did 
not  discover  that  the  noise  was  tha£  of  another  train,  rather 
than  his  own,  until  too  late,  can  it  be  said  as  matter  of  law 
that  he  was  exercising  less  than  ordinary  care?  In  my 
judgment  this  question  should  be  answered  in  the  negative. 
I  think  the  engineer  of  the  defendant's  train  was  clearly 
guilty  of  negligence  in  running  over  the  danger  signal  with- 
out stop  or  warning,  and  that  the  question  of  contributory 
negligence  was  properly  one  for  the  jury. 
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Folk,  Administrator,  Appellant,  vs.  Cnr  op  Milwaukee:, 

Bespondent. 

November  19 —December  7, 1900, 

Municipal  earporatiom:  Schools:  Liability  for  death  ofpupH  caused  by, 
defective  sewer:  Nuisance,  " 

In  maintaining  its  public  schools  a  city  is  performing  merely  a  public 
duty,  and  it  is  not  liable  for  the  death  of  a  pupil  caused  by  sewer 
gas  escaping  into  the  school  building  from  a  sewer  therein  which 
had  negligently,  and  with  knowledge  of  the  city  authorities^  been 
allowed  to  become  out  of  repair  and  clogged  upi 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  J.  0.  Ludwig,  Judge.    Affirmed, 

This  is  an  action  brought  by  the  administrator  of  the  es- 
tate of  Florence  Folk  to  recover  damages  for  the  death  of 
said  Florence,  caused  by  the  negligence  of  the  defendant. 
The  complaint  alleged  the  death  of  Florence  Folk,  the  intes- 
tate, on  the  16th  day  of  February,  1897,  at  the  age  of  seven- 
teen years;  that  she  left  surviving,  as  her  sole  heirs  at  law, 
her  father  and  mother;  that  the  plaintiff  was  duly  appointed 
administrator  of  her  estate  on  the  20th  of  November,  1897, 
and  hAs  duly  qualified  as  such;  that  during  certain  months 
of  the  year  1896  the  deceased,  Florence  Folk,  was  lawfully 
attending  school  at  one  of  the  public  school  buildings  owned 
and  maintained  by  said  city  of  Milwauheej  and  that  while 
so  attending,  without  fault  or  negligence  on  her  part,  she 
was  made  sick  by  sewer  gas  which  escaped  from  the  sewers 
in  said  building  by  reason  of  the  fact  that  such  sewers  were 
negligently  and  carelessly  allowed  to  become  out  of  repair 
and  clogged  up,  with  the  knowledge  qf  the  city  authorities, 
so  that  they  failed  to  carry  oflf  the  refuse  matter  contained 
in  them,  thereby  creating  a  nuisance;  that  said  Florence 
Folk  died  February  16,  1897,  in  consequence  of  sickness 
caused  by  said  poisoning;  that  notice  of  the  claim  was  served 
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on  the  city  officers  January  14, 1898.  A  general  demurrer 
to  this  complaint  was  sustained,  and  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Toohey  cfe  Gilmare^ 
and  oral  argument  by  J,  Z.  Oilmore,  They  contended,  inter 
aHa,  that  the  complaint  states  a  good  cause  of  action,  upon 
the  ground  that  the  city  created  and  maintained  a  nuisance 
which  caused  the  plaintiff  special  and  peculiar  damages. 
Briegd  v.  Philadelphia^  135  Pa.  St.  451;  Hughes  v.  Fond  du 
Lac,  73  Wis.  380;  Child  v.  Boston,  4  Allen,  41-53;  Stdts  v. 
Wauaauy  88  Wis.  618;  Cairncross  v.  Pewaukee,  86  Wis.  181; 
Harper  v.  Milwavlcee^  30  Wis.  365;  RowUmd  v.  KdLainazoo 
Sup^ts  of  Poor^  49  Mich.  553.  Where  the  duty  as  respects 
drains  and  sewers  ceases  to  be  legislative  or  judicial  or 
yt^««i-judicial  and  becomes  ministerial,  then,  although  there 
be  no  statute  giving  the  action,  a  municipal  corporation  is 
liable  for  the  negligent  discharge  of  or  the  negligent  omission 
to  discharge  such  duty,  resulting  in  an  injury  to  others. 
Dillon,  Mun.  Corp.  §  1048;  Ashley  v.  Port  Huron^  36  Mich. 
296. 

For  the  respondent  there  was  a  brief  by  Carl  Runge^  city 
attorney,  and  C  H,  Hamilton^  of  counsel,  and  oral  argument 
by  Mr.  Hamilton.  They  argued,  among  other  things,  that 
it  is  settled  that  in  the  absence  of  statutory  authority,  an  ac- 
tion will  not  lie  against  a  public  corporation  by  an  individual 
who  has  sustained  special  damages  by  reason  of  the  neglect 
of  such  corporation  to  perform  a  public  duty,  from  the  per- 
formance of  which  the  corporation  would  derive  no  profit 
or  advantage.  Strelffv.  Milwaukee,  89  Wis.  218;  Hayes  v. 
Oshkosh,  33  Wis.  314;  Sussex  Co.  Freeholders  v.  Strader,  18 
N.  J.  Law,  108;  Cooley  v.  Freeholders  of  Essex  Co.  27  N.  J. 
Law,  415;  Livermore  v.  Freeholders  of  Camden  Co.  29  N.  J. 
Law,  245;  Pray  v.  Jersey  City,  32  N.  J.  Law,  394;  Marvin 
S.  Co.  V.  Ward,  46  N.  J.  Law,  19\Wild  v.  Paterson,  47  N.  J. 
Law,  406;  Vorrath  v.  Hoboken,  49  N.  J.  Law,  285 ;  Jersey  City 
V.  Hiernan,  50  K  J.  Law,  249;  HiU  v.  Boston,  122  Mass.  344; 
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White  V.  PhiUijpstoriy  10  Met.  108;  Sawyer  v,  Northjidd^  7 
Cush.  490;  Adarae  v.  Wiecasset  Bank^  1  Me.  361 ;  Jieed  v.  Bel- 
fast, 20  Me.  246;  Farnum  v.  Concord,  2  K  H.  392;  Clark  v. 
Manchester,  62  K  H.  577;  Edgerly  v.  Concord,  62  N.  H.  8; 
State  V.  Burlington,  36  Vt.  521;  Chidaey  v.  Canton,  17  Conn. 
475.  In  the  maintenance  of  sewers  and  schools  a  city  is 
acting  in  its  public  and  governmental  capacity.  JBilJ'  v.  Bos- 
ton, 122  Mass.  344;  Wixon  v.  Newport,  13  R  I.  454;  Hughes  v. 
Auburn,  161 N,  T.  96 ;  Bank  v.  Brainerd School  Dist.  49  Minn. 
106;  Finch  v.  Boa/rd  of  Education,  30  Ohio  St.  37;  Bigdow  v. 
Randolph,  14  Gray,  541 ;  Dilloii,  Mun.  Corp.  (4th  ed.),  §  965a/ 
Shearm.  &  Eedf.  Neg.  (5th  ed.),  §  267.  A  city  is  not  liable 
for  the  negligence  of  its  firemen.  Hayes  v.  Oshkosh,  33  Wis. 
314;  Alexander  v.  Vicksburg,  68  Miss.  564;  Hafford  v.  New 
Bedford,  16  Gray,  297.  Nor  of  its  policemen.  Ogg  v.  Lan- 
sing, 35  Iowa,  495;  Calwell  v.  Boone,  51  Iowa,  687;  Perkins 
t?.  New  Haven,  53  Conn.  214;  Norristown  v.  Fitzpatrick,  94 
Pa.  St.  121;  EUioU  v,  PhUaddphia,  75  Pa.  St.  347.  Police- 
men do  not  derive  their  powers  and  duties  from  the  city  or 
town  which  appoints  them,  but  from  the  law,  and  they  are 
not  the  city's  servants.  Buttrick  v.  Lowell,  1  Allen,  172 ; 
jBlmiaU  V.  Boston,  1  Allen,  417.  A  city  is  not  liable  for  an 
illegal  arrest  or  imprisonment  by  the  police.  Harris  v.  At- 
lanta, 62  Ga.  290;  Cook  v.  Macon,  54  Ga.  468.  A  county  is 
not  liable  for  injuries  caused  by  negligence  in  not  providing 
a  railing  around  a  veranda  on  the  second  floor  of  the  court 
house.  Shepard  v.  Pulaski  Co,  18  S.  W.  Eep.  15.  Nor  for 
injury  to  a  prisoner  while  confined  in  a  county  jail.  White 
"0.  SuUvoan  Co.  Comm^rs,  129  Ind.  396.  Or  in  a  free  hospital. 
Benton  v.  Trustees  of  Boston  City  Hospital,  140  Mass.  13.  Nor 
for  injury  to  a  vessel  caused  by  failure  of  a  bridgetender  to 
seasonably  open  a  drawbridge.  Corning  v.  Saginaw  (Mich.), 
40  L.  E.  A.  526.  A  city  is  not  liable  to  a  nonpaying  patient 
at  a  city  hospital  for  injuries  resulting  from  the  negligence 
and  misfeasance  of  the  officers  and  servants  of  such  institu- 
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tion.  Murtaugh  v,  St.  Louis^  44  Mo.  479.  A  county  is  not 
liable  for  injuries  caused  by  the  negligence  of  the  commis- 
sioners in  the  selection  of  an  unskilful  or  incompetent  phy- 
sician for  the  poor.  Summers  v.  ComrrCrB  of  Damess  Go,  105 
Ind.  262.  A  city  is  not  liable  for  the  negligence  of  its  officers 
or  agents  in  executing  sanitary  regulations,  adopted  for  the 
purpose  of  preventing  the  spread  of  contagious  disease,  or 
in  talcing  care  and  custody  of  persons  afflicted  with  such  dis- 
ease. Ogg  V.  Lansing^  35  Iowa,  495.  Nor  for  failure  to  pre- 
vent the  spread  of  an  infectious  disease.  Brown  v,  Vinalhaven^ 
65  Me.  402.  Nor  for  negligence  in  the  care  of  the  insane. 
Hughes  v.  Monroe  Co,  147  N".  Y.  49.  Nor  for  removing  a 
healthy  person  to  a  pest  house  where  he  contracted  the  dis- 
ease, when  he  was  believed  to  be  suflFering  with  such  con- 
tagious disease.  Barbour  v,  Ellsworth^  67  Me,  294.  Nor  for 
ordering  an  infested  ship  to  leave  the  harbor.  Rudolphe  v. 
New  Orleans^  11  La.  Ann.  242.  Nor  for  taking  possession 
of  and  detaining  it.  MitcheU  v,  RocTdand^  41  Me.  363;  Har- 
rison V,  Baltimore^  1  Gill,  264.  The  same  rule  of  nonlia- 
bility is  applicable  to  cities  required  by  statute  to  support 
paupers  and  orphans,  and  to  maintain  hospitals  and  institu- 
tions of  a  public  nature,  where  the  treatment  is  gratuitous, 
even  when  they  are  partly  supported  by  private  contribu- 
tions. Bryant  v.  St.  Pavl^  33  Minn.  289 ;  Liberty  v,  Hurd, 
74  Me.  101 ;  Ogg  v.  Lansing^  35  Iowa,  495 ;  McDonald  v.  Mass. 
Gen,  Hospital^  120  Mass.  432;  Spring  v.  Hyde  Parh^  137  Mass. 
554;  Benton  v.  Trustees  of  Boston  City  Hospital^  140  Mass.  IS; 
Carrington  v.  St,  Louisy  89  Mo.  208;  Max7nilianv.  New  Yorhy 
62  N.  Y.  160;  Hajn  v.  Neuo  York,  70  N.  T.  459;  Haight  v, 
Mayory  24  Fed.  Eep.  93;  Eastman  v.  Meredith^  36  N.  H.  284. 

WiNSLow,  J.  The  question  is  whether  a  city  is  liable  for 
the  death  of  a  child  lawfully  attending  one  of  its  public 
schools,  when  such  death  is  caused  by  negligently  allowing 
the  sewer  of  the  school  building  to  become  clogged  up.    Wo 
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think  this  question  must  be  answered  in  the  negative.  Thia 
court  early  adopted  ,and  has  consistently  maintained  the 
rule  that  a  municipal  corporation  is  not  liable  for  injuries 
resulting  from  the  acts  or  defaults  of  its  officers  where  it  is 
engaged  in  the  performance  of  a  merely  public  service,  from 
which  it  derives  no  benefit  in  its  corporate  capacity,  but 
which  it  is  bound  to  see  performed  in  pursuance  of  a  duty 
imposed  by  law  for  the  general  welfare  of  the  inhabitants 
or  of  the  community.  Ilayea  v.  Oshkoshj  33  Wis.  314.  The 
case  cited  was  one  where  the  negligence  claimed  was  the 
negligence  of  firemen  in  the  discharge  of  their  duty,  and 
the  same  principle  has  been  applied  to  the  acts  of  taxing 
officers,  policemen,  and  health  officers.  Wallace  v.  Menasha^ 
48  Wis.  79;  Kmhn  v.  Milwaiikee,  92  Wis.  263;  Kevvpster  v. 
Milwaukee^  103  Wis.  421.  That  the  city  is  performing  such 
a  public  duty  in  maintaining  public  schools  cannot  be 
doubted.  The  principle  is  thus  stated  in  1  Shearm.  &Eedf. 
N eg.  (6th  ed.),  §  267:  "  The  duty  of  providing  means  of  edu- 
cation at  the  public  expense  by  building  and  maintaining 
school  houses,  employing  teachers,  etc.,  is  purely  a  public 
duty,  in  the  discharge  of  which  the  local  body,  as  the  state's 
representative,  is  exempt  from  corporate  liability  for  the 
faulty  construction  or  want  of  repair  of  its  school  buildings, 
or  the  torts  of  its  servants  employed  therein."  The  leading 
case  upon  the  subject  is  probably  the  case  of  IliU  v,  Boatouy 
122  Mass.  344,  where  the  whole  field  was  very  learnedly  and 
exhaustively  discussed.  This  case  has  been  followed  in  prin- 
ciple by  other  courts.  Wvxowo.  I^ewport,  13  R.  I.  454;  Dono- 
van V.  Board  of  Education^  85  N.  Y.  117;  Hughes  v.  Au- 
hum,  161  K  T.  96;  Ford  v.  KendaU  School  Dist  121  Pa. 
St.  543 ;  Finch  v.  Board  of  Education,  30  Ohio  St.  37.  While 
the  exact  question  here  presented  is  new  in  this  court,  the 
weight  of  authority  (especially  in  Massachusetts,  from  which 
state  we  have  so  largely  taken  our  doctrine  as  to  municipal 
liability  for  torts)  is  so  strong  in  favor  of  the  rule  quoted 
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above  that  we  feel  no  hesitation  in  following  it.  Nor  is  the 
rule  unreasonable.  Indeed,  were  a  recovery  possible  under 
the  facts  stated  here,  no  reason  is  perceived  why  damages 
might  not  be  allowed  for  every  sickness  suffered  by  a  scholar 
which  could  be  traced  to  defective  or  injudicious  heating, 
ventilation,  or  lack  of  ventilation  of  a  school  building.  Such 
a  result  would  be  intolerable,  and  might  necessitate  the  clos- 
ing of  schools,  by  the  exhaustion  of  funds  to  discharge  such 
judgments. 

We  do  not  lose  sight  of  the  fact  that  there  is  another 
principle  frequently  approved  by  this  court,  namely,  that  a 
municipal  corporation  may  not  construct  or  maintain  a  nui- 
sance in  the  street  or  upon  its  property  to  the  damage  of 
another,  or  negligently  turn  water  or  sewage  upon  the  lands 
of  another,  without  liability.  Oillvly  v.  Maduoriy  63  Wis. 
518;  Hughes  v.  Fond  du  Lao^  73  Wis.  380;  Schroeder  v.  Ba/r- 
aboo^  93  Wis.  95.  These  cases  all  go  upon  the  principle  that 
the  city  cannot  in  the  management  of  its  corporate  prop- 
erty create  a  nuisance  injurious  to  the  property  or  rights  of 
others.  In  none  of  these  cases  were  the  city  oflBcers  who 
were  guilty  of  negligent  or  wrongful  acts  acting  in  a  gov- 
ernmental capacity  toward  the  person  injured.  In  the  pres- 
ent case,  however,  there  can  be  no  doubt  that  in  the  man- 
agement of  the  school  house  the  city  officials  were  acting  in 
a  purely  governmental  capacity,  as  far  as  their  relations  to 
the  deceased  child  were  concerned.  This  consideration  is, 
we  think,  controlling,  and  results  in  affirmance  of  the  ruling 
of  the  trial  court. 

By  the  Court —  Order  affirmed. 
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Sebman,  Eespondent,  vs.  Biemann  and  others,  Respondents,  Xm       seSi 
and  Fabb  and  another,  Appellants.  JJ^      *^ 

November  19 — December  7, 1900.  ^^^      *^^ 

(1)  Appeal:  Beview  of  findings  (3-4)  Contracts:  Beformation:  Dam^ 
ages  for  breach:  Condition  precedent:  Penalty  or  liquidated  dam- 
ages f  (5-11)  Building  contracts:  Liens  of  subcontractors:  Default 
of  principal  contractor:  Agency:  Lienahle  claims, 

1.  The  oonolusions  of  a  trial  court  on  questions  of  fact  cannot  be  dis- 

turbed on  appeal  unless  thej  are  against  the  clear  preponderance 
of  the  evidence. 

2,  To  warrant  a  court  in  changing  the  language  of  a  written  contract 

so  as  to  conform  to  the  preceding  verbal  agreement  between  the 
parties,  there  must  be  clear  and  satisfactory  evidence  that  an  error 
in  reducing  such  verbal  agreement  to  writing  occurred  through  a 
mutual  mistake  or  a  mistake  on  one  side  and  fraud  upon  the  other. 

8.  If  it  be  stipulated  in  a  contract  that  recoverable  damages  for  a 
breach  thereof  shall  be  contingent  upon  a  claim  being  made  there- 
for within  a  specified  time  and  in  a  particular  way,  such  condition 
is  controlling. 

4  If  by  the  literal  sense  of  a  contract^  expressed  in  general  language, 
recoverable  damages  for  a  particular  breach  thereof  be  stipulated 
and  be  greatly  in  excess  of  actual  damage8»  and  the  latter  be 
readily  ascertainable  by  computation,  by  a  well  settled  but  arbi- 
trary rule  of  judicial  construction,  so  called,  the  court  will  say  the 
parties  intended  what  was  reasonable,  treat  the  stipulated  amount 
as  a  penalty,  and  confine  the  recovery  of  the  party  damnified  to 
such  sum  as  will  measure  his  actual  loss  according  to  the  ordinary 
rules  for  assessing  damages  for  breach  of  contract 

&  In  an  action  to  enforce  a  subcontractor's  lien  under  the  statutes  of 
this  state,  the  owner  of  the  property  affected  is  entitled  to  the 
benefit  of  all  the  defenses  against  the  claim  possessed  by  the  prin- 
cipal contractor. 

8.  If  a  building  contract  stipulate  that  there  shall  be  no  liens  filed 
upon  the  building  under  the  lien  laws  of  this  state,  a  subcontractor 
will  be  held  to  be  a  party  thereto  and  bound  thereby. 

7.  An  agreement  in  a  building  contract  that  the  contract  price  shall 
in  whole  or  in  part  be  retained  by  the  owner  till  all  lienable  claims 
be  paid,  or  that  it  shall  constitute  a  trust  fund  to  pay  them,  recog- 
nizes the  probability  of  there  being  such  claims  rather  than  stipu- 
lates that  no  liens  shaU  be  filed. 
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8l  The  fact  that  the  principal  contractor  has  not  complied  with  the 
conditions  of  his  contract  so  as  to  enable  hitn  to  enforce  a  lien  on 
the  building,  will  not  militate  against  the  subcontractor  enforcing 
such  a  lien  ff  the  subject  of  the  subcontractor's  lien  might  in  any 
event  be  lienable  in  favor  of  the  principal  contractor. 

'9.  So  long  as  a  builder  under  a  building  contract  keeps  within  the 
scope  of  his  contract,  as  regards  material  and  labor  wrought  into 
the  building  and  the  character  of  such  building,  he  is  deemed  to 
be  the  accredited  agent  of  the  owner  to  incur  indebtedness  there- 
for, and  the  circumstance  that  the  amount  of  such  indebtedness 
exceeds  the  contract  price  of  the  building  or  is  due  to  a  subcon- 
tractor before  the  maturity  of  the  principal  contract,  does  not 
militate  against  said  subcontractor  enforcing  his  claim  under  the 
lien  statutes. 

10.  Damages  for  breach  of  contract  in  the  construction  of  a  building, 

recoverable  by  a  principal  contractor  or  by  a  subcontractor,  do  not 
constitute  a  lienable  claim. 

11.  The  rule  that  there  must  be  an  improvement  on  land,  satisfying  the 

calls  of  the  statute  in  that  regard,  in  order  that  a  lien  may  attach 
to  such  improvement  and  in  connection  therewith  to  the  interest 
of  the  owner  of  the  land  upon  which  it  is  located,  and  that  for  want 
of  such  circumstance  a  principal  contractor  cannot  have  a  lien  upon 
the  property,  and  that  his  subcontractor  has  no  greater  right,  does 
not  require  a  principal  contractor  to  be  so  circumstanced  that  he 
can  enforce  a  lien  in  order  that  his  subcontractor  may  do  sa  The 
rule  goes  to  the  lienability  of  the  claim,  not  to  its  enforcement. 
[Syllabus  by  Mabshall^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.  Modified  and 
affirmed. 

Action  to  enforce  subcontractors'  and  other  liens  upon 
property  under  ch.  143,  Stats.  1898.  The  cause  was  tried  by 
the  court,  and  the  findings,  so  far  as  material  to  this  appeal, 
were  as  follows: 

On  March  12, 1897,  Otto  Biemann^  O.  0.  KoeUer^  and  John 
Bruening^  as  copartners,  contracted  in  writing  with  defend- 
ant William.  Farr  to  furnish  the  materials  and  perform  the 
carpenter  and  joiner  work  in  the  erection  and  construction 
of  a  building  mentioned  in  the  complaint    The  contract  re- 
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quired  the  roof  to  be  completed  April  3, 1897,  and  the  whole 
house  to  be  completed  May  22, 1897,  provided  the  work  was 
not  delayed  by  other  contractors  or  by  weather,  strikes,  or 
other  unforeseen  causes.  The  contract  further  provided  that 
in  the  event  of  the  work  not  being  completed  at  the  time 
agreed  upon,  the  builders  should  forfeit  the  sum  of  $10  as 
liquidated  damages  for  each  day's  delay  after  May  22, 1897. 
such  sum  to  be  deducted  from  the  amount  of  the  contract. 

The  builders  operated  under  the  name  of  Biemann  &  Co. 
The  stipulated  price  for  the  material  they  agreed  to  furnish 
was  $1,240.  Upon  the  contract  there  was  indorsed  a  bond 
which  is  in  the  following  form: 

"Know all  men  by  these  presents:  That  we,  0.  Biemann^ 
C.  0.  KoehleVj  and  John  Bruening^  as  principals,  and  Charles 
G.  Forster  and  J,  J,  Jones^  as  sureties,  both  of  the  city  of 
Milwaukee,  are  held  and  firmly  bound  unto  Anton  Dohmen 
of  the  same  place  in  the  sum  of  twelve  hundred  and  forty 
dollars,  lawful  money  of  the  United  States,  to  be  paid  to  the 

said ,  his  executors,  administrators,  or  assigns,  for  which 

payments,  well  and  truly  to  be  made  we  bind  ourselves,  our 
and  each  of  our  heirs,  executors,  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

"  Seal  with  our  seals,  dated  the  eleventh  day  of  March, 
1897. 

"  The  conditions  of  the  above  obligation  are  such  that  if 
the  above-bounden  0.  Biefnanuj  C.  0.  Koehler^  and  John 
Bricening^  Charles  G.  Forster^  their  executors,  administrators, 
or  assigns,  shall  in  all  things  stand  to  and  abide  by,  and 
well  and  truly  keep  and  perform,  the  covenants,  conditions, 
^nd  agreements  in  the  within  contract  contained,  on  his 
part  to  be  kept  and  performed,  at  the  time  and  in  the  man- 
ner and  form  therein  specified,  and  shall  well  and  truly  pay 
or  cause  to  be  paid  all  material  used  and  all  work  and  labor 
employed  in  the  performance  of  the  covenants  of  the  within 
<;ontract  whenever  the  same  shall  become  due  and  payable, 
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and  shall  save  harmless  said  Anton  Dohmen  from  any  and 
all  liens,  suits,  and  damage,  arising  or  caused  by  reason  of 
the  nonpayments  of  such  work  or  material  or  any  part 
thereof,  then  this  obligation  to  be  null  and  void,  otherwise 
to  remain  in  full  force,  virtue,  and  eflfect." 

The  bond  was  signed  by  the  contractors,  by  Charles  G. 
Forater  and  J,  J.  Jones. 

The  sureties  on  the  bond  intended,  in  signing  it,  to  be- 
come sureties  for  the  benefit  of  Anton  Dohmen,  according 
to  the  letter  thereof. 

At  the  time  Farr  made  the  contract  with  Biemann  &  Co. 
he  made  six  other  contracts  for  doing  work  upon*  the  build- 
ing mentioned,  each  of  which  specified  that  the  building 
was  to  be  completed  by  May  22, 1897,  and  that  the  con- 
tractor should  forfeit  $10  per  day  as  liquidated  damages  for 
each  day's  delay. 

The  total  amount  of  all  the  contracts  was  $5,000  and  the 
value  of  the  buildings  and  lands  Was  less  than  $6,000. 

The  rental  value  of  the  completed  building  was  $38  per 
month. 

Biemann  <fe  Co.  were  delayed  in  commencing  their  work 
by  other  contractors  for  about  twelve  days. 

They  fully  completed  their  work  by  about  July  15,  1897. 

The  Forater  Luinber  Company  furnished  to  Biemann  & 
Co.  building  material  of  various  kinds  to  the  amount  of 
$466.09,  no  part  of  which  has  been  paid  for  except  $200. 

The  Forster  Laniber  Company  complied  with  all  the  con- 
ditions of  the  statute  entitling  it  to  a  subcontractor's  lien 
for  the  balance  of  the  claim,  to  wit,  $268.09,  with  interest 
thereon  from' July  3, 1897. 

The  plaintiff,  Oustav  Seeman^  furnished  building  material 
to  Biemann  &  Co.  to  be  used  and  which  was  used  in  the 
construction  of  the  building,  to  the  amount  of  $45,  which 
sum,  with  interest  from  July  7, 1897,  at  six  per  cent,  per  an- 
num, is  due  the  plaintiff. 
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Plaintiflf  performed  all  the  conditions  of  the  statutes  en- 
titling him  to  a  subcontractor's  lien  for  the  amount  of  bis 
claim. 

Defendant  Jfrcmh  Moody ^  as  surviving  member  of  Moody 
&  Krueger  Company,  furnished  to  Biemann  <fe  Co.  building 
material  for  nse  and  which  was  used  in  the  construction  of 
the  building,  to  the  amount.of  $441.75.  All  the  conditions 
of  the  statute  were  complied  with,  entitling  Moody  to  a  sub- 
contractor's lien  for  the  amount  of  his  claim. 

Defendant  John  J.  Jones  furnished  Biemann  &  Co.  build- 
ing material  and  manufactured  articles  for  use  and  which 
were  used  in  the  construction  of  the  building,  to  the  amount 
of  $81.20.  He  performed  all  the  conditions  of  the  statutes 
entitling  him  to  a  subcontractor's  lien  for  the  amount  of  his 
claim. 

The  action,  as  to  all  the  lien  claimants,  was  commenced 
within  the  time  required  by  law. 

Biemann  &  Co.  were  delayed  by  bad  weather  and  by  de- 
fendant Farr  and  other  contractors  so  that  they  are  not 
chargeable  with  any  breach  of  their  contract  in  that  the 
building  was  not  finished  earlier  than  July  15,  1897. 

Judgment  was  ordered  in  accordance  with  the  findings, 
there  being  sufficient  findings  other  than  those  specially 
mentioned  to  cover  all  formal  matters. 

Before  the  commencement  of  this  action  Moody  com- 
menced an  independent  action  to  recover  his  claim.  He  did 
not  answer  in  this  action  till  after  the  case  was  tried,  and 
he  was  then  permitted  to  file  the  complaint  in  his  action  as 
his  answer  in  this  action. 

Issues  were  made  up  in  this  action  as  to  whether  the  bond 
was  intended  to  secure  Architect  Dohmen  or  to  secure  the 
proprietor  of  the  building,  Farr.  Farr  endeavored  to  se- 
cure a  reformation  of  the  bond,  claiming  that  it  was  in- 
tended by  all  parties  to  secure  him.  The  issue  in  respect  to 
Vol.  108—24 
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that  claim  was  decided  in  favor  of  the  bondsmen,  as  before 
indicated. 

The  contract  with  Biemann  &  Co.  contained  this  provis- 
ion which  was  not  referred  to  in  the  findings: 

"  If  by  reason  of  fire,  lightning,  tornado,  or  other  natural 
causes;  riot,  insurrection,  or  generally  prevailing  strikes  af- 
fecting the  delivery  of  material  necessary  to  be  used  and 
causing  a  general  cessation  of  business;  or  if  by  reason  of 
neglect,  delay,  or  default  on  the  part  of  the  owner,  or  any 
contractor  employed  by  the  owner,  the  contractor  shall  be 
unavoidably  delayed  or  obstructed,  then  the  time  fixed  herein 
for  the  completion  of  the  work  shall  be  extended  for  a  pe- 
riod equivalent  to  the  time  lost  by  reason  of  any  or  all 
of  said  causes;  but  unless  the  contractor  shall  notify  the 
architect  in  writing,  in  each  instance,  of  his  intention  to 
claim  an  extension  of  time,  within  twenty-four  hours  from 
the  time  of  the  occurrence  of  the  alleged  cause  of  delay,  he 
shall  thereby  waive  all  right  to  said  extension.  If  the  archi- 
tect and  contractor  are  unable  to  agree  upon  the  duration 
of  the  extension,  or  as  to  whether  any  extension  should  be 
granted,  the  question  shall  be  settled  by  arbitration,  as  pro- 
vided for  in  article  11.  But,  while  the  question  is  pending 
the  work  shall  progress  as  usual  and  the  contractor  shall 
make  no  claim  for  extension  by  reason  of  the  pending  arbi- 
tration." There  was  no  evidence  indicating  that  any  claim 
was  made  in  writing  under  this  provision  of  the  contract. 

Various  exceptions  were  filed  to  the  findings  of  fact  and 
conclusions  of  law,  sufficient  to  preserve  for  review  the  ques- 
tions discussed  in  the  opinion. 

Geo,  L,  Williams^  for  the  appellants,  argued,  among  other 
things,  that  the  court  should  have  reformed  the  bond  in  ac- 
cordance with  the  defendant's  cross  complaint  and  have  held 
the  sureties  Forsfer  and  Jones  liable  on  the  same.  Ihrig  v, 
Scott,  5  Wash.  584;  Wadsworth  v.  School  Bist,  7  Wash.  485; 
Sears  v.  Will{a?7is,  9  Wash.  428;  Leonard  v,  Sj>eidel^  104  Mass. 
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356;  Montville  v.  Haughton^  7  Conn.  543;  Wiser  v,  BlacMy, 
1  Johns.  Ch.  607;  Kincamion  v,  Carroll^  9  Yerg.  11;  Armi- 
stead*8  AdmCr  v.  Bozmari^a  Ileira^  1  Ired.  Eq.  117;  Nicholay 
V.  Kay^  6  Ark.  59;  Hale  v.  liicss,  1  Me.  334.  Any  person 
for  whose  benefit  a  bond  is  given,  and  who  is,  according  to 
the  proper  construction  of  the  bond,  to  be  primarily  bene- 
fited, or  who  is  one  of  the  primary  beneficiaries  of  such  bond, 
can  maintain  an  action  thereon  against  the  sureties  for  his 
benefit.  JVew  York  Z.  Ins,  Co.  v.  Jlamlin^  100  Wis.  17,  and 
cases  there  cited;  Huntington  v,  Fisher^  27  Iowa,  276;  Baker 
V.  Bryan^  64  Iowa,  561 ;  Jordan  v.  Kavanaugh^  63  Iowa,  152 ; 
Pecker  V,  Jeffery^  26  Oreg.  186;  Hughes  v,  Oregon  B.  dk  N. 
Co.  11  Oreg.  437. 

For  the  respondent  Seeman  there  was  a  brief  by  Fiehing 
<&  KiUilea;  for  the  respondent  Jones  there  was  a  brief  by 
Charles  H.  PhiUips;  for  the  respondent  Moody  there  was  a 
brief  hy  J.  A.  Eggen;  for  the  respondents  Forster  Luwher 
Co.  and  Cha/rle^  G.  Forster  there  were  briefs  by  Nath.  Pereles 
<&  Sons;  and  the  cause  was  argued  orally  by  C  F  Hunter. 

Marshall,  J.  The  principal  question  presented  for  adju- 
dication is  raised  by  exceptions  to  the  findings  of  fact  re- 
specting the  cause  of  action  pleaded  by  the  owner  of  the 
building  against  defendants  Jones  and  Forster  for  a  reforma- 
tion of  the  bond  indorsed  upon  the  back  of  the  building  con- 
tract making  it  run  to  such  owner  illistead  of  to  his  architect, 
Dohmen.  The  evidence  upon  which  the  conclusions  of  the 
trial  court  are  based  has  been  examined  without  disclosing 
any  warrant  for  this  court  to  say  they  are  clearly  against 
the  preponderance  of  such  evidence.  Clear  and  satisfactory 
evidence  of  mutual  mistake,  or  of  mistake  upon  one  side  and 
fraud  upon  the  other  in  reducing  a  contract  to  writing,  is 
required  to  warrant  changing  such  writing  with  a  view  to 
express  the  actual  agreement  of  the  parties.  The  direct  evi- 
dence here  is  substantially  all  to  the  effect  that  the  obligors 
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knew  when  they  signed  the  bond  that  Dohmen  was  the  ob- 
ligee therein  named.  They  were  told  that  he  wanted  a  bond 
from  the  builders  and  signed  the  paper  upon  a  request  to 
become  bondsmen  for  him,  as  they  understood  it,  and  in  a 
measure  because  of  their  acquaintance  with  and  regard  for. 
him.  Forster  wrote  the  name  of  Dohmen  in  the  bond  as 
obligee,  which  leaves  no  room  to  doubt  that  he  knew  its  im- 
port when  he  signed  it  and  that  he  became  a  party  thereto 
with  full  understanding  that  he  thereby  became  obligated 
only  to  Dohmen.  True,  there  is  some  reason  to  say  the  bonds- 
men must  have  known  that  the  object  of  the  bond,  so  far 
as  the  owner  of  the  building  and  the  contractor  were  con- 
cerned, was  to  secure  the  former;  but  that  does  not  militate 
against  the  theory  that  they  did  not  intend  to  become  par- 
ties to  effecting  such  purpose.  If  they  did  not  sign  the  paper 
for  the  benefit  of  the  owner  of  the  building  or  perpetrate 
any  fraud  upon  him,  whereby  he,  in  the  exercise  of  ordi- 
nary care,  was  induced  to  accept  such  paper  in  the  belief 
that  it  ran  to  him  as  obligee,  it  cannot  be  properly  changed 
so  as  to  carry  out  his  purpose.  There  is  no  evidence  to  sus- 
tain fraud  and  no  satisfactory  evidence  of  mutual  mistake. 
The  court,  in  failing  to  charge  the  contractors,  Biemann  & 
Co.,  with  damages  for  delay  in  completing  the  building  by 
the  time  named  in  the  contract,  must  have  entirely  over- 
looked the  provision  thereof  that  "unless  the  contractor 
shall  notify  the  architec1^in  writing,  in  each  instance,  of  his 
intention  to  claim  an  extension  of  time,  within  twenty-four 
hours  from  the  time  of  the  occurrence  of  the  alleged  cause 
of  delay,  he  shall  thereby  waive  all  right  to  said  exten- 
sion." Parties  have  a  right  to  make  such  a  stipulation  in  a 
building  contract,  and  if  they  do  so  they  are  bound  by  it 
the  same  as  by  any  other  part  of  their  agreement.  If  aeon- 
tractor  agree  in  writing  to  construct  a  building  without  tak-. 
ing  reasonable  time  therefor,  or  agree  that  relief  from  delays 
caused  by  unforeseen  causes  shall  depend  on  claims  being 
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made  therefor  in  a  particular  manner  and  within  a  specified 
time,  he  must  comply  with  such  conditions  or  he  will  be 
held  to  have  waived  such  relief. 

The  building  was  to  have  been  completed  by  May  22, 
1891  It  was  not  finished  till  July  15, 1897.  There  was  a 
■delay  of  one  month  and  twenty-three  days.  There  was  no 
•evidence  of  any  claims  being  made  for  allowances  of  time  as 
provided  in  the  contract,  so  the  contractors  were  clearly 
liable  to  the  appellant  Farr^  upon  the  proper  rule  for  com- 
puting his  damages  under  the  agreement. 

That  brings  us  to  the  necessity  of  determining  whether 
the  parties  agreed  upon  |10  a  day  as  the  amount  to  be  al- 
lowed as  damages  for  each  day's  delay,  or  whether  that 
clause  in  the  contract  was  intended  as  a  mere  security  for 
the  completion  of  the  building  by  the  time  agreed  upon, 
hence  should  be  considered  as  a  penalty  and  the  recoverable 
damages  be  limited  to  such  as  proof  shows  Farr  actually 
sustained. 

The  law  is  too  well  settled  to  permit  any  reasonable  con- 
troversy in  regard  to  it  at  this  time,  that  where  parties 
stipulate  in  their  contract  for  damages  in  the  event  of  a 
breach  of  it,  using  appropriate  language  to  indicate  that  the 
damages  are  agreed  upon  in  advance,  and  such  damages  are 
unreasonable  considered  aj3  liquidated  damages,  the, stipu- 
lated amount  will  be  construed  to  be  a  mere  forfeiture  or 
penalty  and  the  recoverable  damages  be  limited  to  those 
actually  sustained.  While  courts  adhere  to  the  doctrine  that 
the  intention  of  the  parties  must  govern  in  regard  to  whether 
damages  mentioned  in  their  contract  are  liquidated,  they 
uniformly  take  such  liberties  in  regard  to  the  matter,  based 
on  arbitrary  rules  of  construction,  so  called,  as  may  be  neces- 
sary to  effect  judicial  notions  of  equity  between  parties, 
guided  of  course  by  precedents  that  are  considered  to  have 
the  force  of  law,  sometimes  calling  that  a  penalty  which  the 
parties  call  stipulated  damages,  and  that  which  the  parties 
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call  a  penalty  stipulated  damages,  where  otherwise  an  un- 
conscionable advantage  would  be  obtained  by  one  person 
.  over  another.  The  j  udicial  power  thus  exercised  cannot  prop- 
erly be  justified  under  any  ordinary  rules  of  judicial  con- 
struction. Such  rules  permit  courts  to  go  as  far  as  possible 
to  effect  the  intent  of  the  parties  where  it  is  left  obscure  by 
their  language  so  long  as  such  intent  can  be  read  out  of  the 
contract  without  violating  the  rules  of  language  or  of  law. 
But  in  determining  whether  an  amount  agreed  upon  as  dam- 
ages was  intended  as  liquidated  damages  or  as  a  penalty, 
rules  of  language  are  ignored  and  the  expressed  intent  of 
parties  is  made  to  give  way  to  the  equity  of  the  particular 
case,  having  due  regard  to  precedents  as  before  indicated. 
Here  the  damages  are  said  by  the  parties  to  be  agreed  upon 
at  $10  per  day  for  each  day's  delay,  to  be  deducted  from  the 
contract  price,  indicating  about  as  clearly  as  language  can 
that  they  intended  that  such  damages  should  be  considered 
as  irrevocably  stipulated  damages;  yet  the  uniform  rule  is 
that  such  circumstance  does  not  absolutely  control. 

This  court,  in  harmony  with  the  weight  of  authority,  early 
adopted  the  arbitrary  rule  that  where  damages  may  be 
readily  computed  and  the  stipulated  damages,  so  called,  are 
largely  in  excess  of  actual  damages,  the  court  will  disregard 
what  the  parties  say  they  intended,  and  presume  that  they 
intended  what  is  fair  and  reasonable  under  the  circura* 
stances,  however  much  that  may  violate  their  language. 
Pierce  v.  Junff,  10  Wis.  30;  Fitzpairick  v.  CoUingham^  14 
Wis.  219.  In  BerrinhoU  v.  Trapkagen,  39  Wis.  219,  there  ia 
found  quoted  with  approval  from  3  Parsons,  Cont.  156,  lan- 
guage to  the  effect  that  parties  may  contract  for  stipulated 
damages  at  their  pleasure,  but  such  damages  only  as  the  law 
says  are  liquidated  according  to  the  artificial  rules  which 
have  been  adopted  to  justify  courts  in  saying  what  the  par- 
ties intended  are  in  fact  to  be  regarded  as  such  damages* 
The  most  significant  of  such  rules  is  the  one  above  referred 


Wis.]  august  TEEM,  1900.  375 

Seeman  vs.  Biemann  and  others. 

to.  Applying  it  to  the  case  before  us,  the  stipulation  of  $10 
per  day  for  delay  must  be  held  to  be  a  penalty  merely,  and 
not  necessarily  recoverable  to  the  whole  amount.  The  rental 
value  of  the  property  as  found  by  the  court  was  $38  per 
month.  That  is  the  true  measure  of  actual  damages,  since 
there  were  no  special  circumstances  shown  by  the  evidence, 
brought  home  to  the  knowledge  of  the  contractor  at  the 
time  of  the  making  of  the  contract,  from  which  we  can  say 
the  damages  which  the  parties  then  had  in  contemplation  as 
the  probable  result  of  a  breach  of  the  contract  as  to  time  of 
completing  the  building  were  other  than  loss  of  uss  for  the 
period  of  delay.  GuetzJcow  Bros,  Co.  v.  A.  II.  Andrews  cfe 
Co.  92  Wis.  214;  Kennedy  v.  South  Shore  Z.  Co.  102  Wis.  284. 

The  rental  value  of  the  building  is  trifling  in  amount  as 
compared  with  the  stipulated  damages,  so  called,  of  $10  per 
day.  There  was,  in  the  nature  of  the  case,  at  the  time  the 
contract  was  made,  no  difiiculty  to  be  apprehended  in  arriv- 
ing at  the  actual  damages  that  might  arise  from  mere  delay 
in  completing  the  building.  So  we  have  the  two  elements 
recognized  as  controlling  the  language  of  parties  respecting 
stipulated  damages,  first,  the  amount  the  parties  say  the}' 
agreed  upon  is  grossly  in  excess  of  the  actual  damages  sus- 
tained or  that  could  have  been  reasonably  apprehended  at 
the  time  of  making  the  contract;  second,  the  damages  actu- 
ally sustained  are  readily  ascertainable. 

It  follows  that  we  must  hold  that  the  parties  intended  the 
$10  per  day  as  a  mere  penalty  to  secure  the  performance  of 
the  contract,  and  limit  the  recoverable  damages  to  such  as 
were  actually  sustained,  to  wit,  $38  per  month  for  fifty-three 
days,  or  $67.13,  with  six  per  cent,  interest  thereon  from  the 
date  the  breach  of  the  contract  was  complete,  July  15, 1897. 

The  question  is  raised  as  to  whether  the  amount  adjudged 
to  defendant  Frank  Moody  is  excessive,  and  it  seems  that 
such  question  must  be  answered  in  the  aflSrmative,  in  regard 
to  the  following  matters. 
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Moody* %  contract  required  him  to  furnish  ail  the  "mill  work, 
except  bathtub  tops,  sink  tops,  shelving,  drawers,  flour  bins, 
and  stairs,"  for  $440.  The  evidence  is  practically  all  one  way 
that  certain  closets  were  intended  to  be  included  in  "  mill 
work,"  which  Moody  neglected  to  furnish,  and  which  were  fur- 
nished by  defendant  Jones  and  included  in  the  amount  allowed 
to  him  at  $42.  Moody  seems  to  have  construed  the  contract  as 
not  including  any  part  of  the  closets,  except  the  doors  thereto, 
but  in  the  light  of  the  testimony  we  must  say  that  is  wrong. 
The  closets  were  clearly  included  in  the  term  "mill  work" 
and  not  excluded  by  any  of  the  exceptions.  How  it  occurred 
that  the  full  amount  of  Moody^a  contract  price  was  allowed 
to  him,  and  the  charges  for  closets  which  it  in  part  included, 
as  Moody  himself  understood,  were  allowed  in  full  to  Jones^ 
does  not  clearly  appear.  The  excuse  given  by  Moody  tot 
not  wholly  fulfilling  his  agreement  is  that  he  was  unable  to 
obtain  the  necessary  detail  drawings  to  work  by,  from  Bie- 
mann  &  Co.  If  that  were  so,  Moody^s  recovery  could  only 
be  justified  as  damages,  and  damages  do  not  constitute  a 
lienable  claim.  Siehrecht  v.  Ilogan^  99  Wis.  487;  Kennedy 
V.  South  Shore  L.  Co.y  supra.  Our  conclusion  is  that  Moody^e 
claim  must  be  reduced  by  the  amount  allowed  Jones  for  the 
closets,  $42  and  interest  thereon  at  the  rate  of  six  per  cent, 
per  annum  from  June  30,  1897. 

A  claim  is  made  that  Moody  delayed  the  work  of  Biemann 
&  Co.  some  forty  days;  that  the  company's  delay  in  large 
part  is  attributable  to  that  fact;  and  that  they  should  recoup 
in  this  action  for  the  benefit  of  themselves  and  of  Farr  the 
damages  which  such  misconduct  caused.  On  the  general 
proposition  that  Farr  is  entitled  to  insist  upon  all  defenses 
which  Biemann  &  Co.  had  to  Moody^s  claim,  there  can  be 
no  controversy.  It  was  the  duty  of  Biemann  &  Co.  to  defend 
against  the  Moody  Q\mxxi  in  this  action  upon  all  the  legitimate 
grounds  they  had  and  at  their  own  expense.  The  statute  so 
expressly  provides.    Sec.  3315,  Stats.  1898, 
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Moody  refused  to  come  into  this  action  till  after  it  was 
fully  tried,  and  the  court  then  allowed  him  to  file  his  com- 
plaint that  had  been  served  in  an  independent  action  against 
Siemann  &  Co.  and  Farr  as  his  answer  herein,  and  to  re- 
cover according  to  his  rights  as  shown  by  the  testimony. 
That  was  objected  to,  and  the  permission  should  not  have 
been  granted  except  upon  such  terms  as  were  necessary  to 
save  the  rights  of  Biemann  &  Co.  and  of  Farr.  Such  rights, 
however,  may  be  fully  protected  and  the  error  in  that  re- 
gard cured  by  allowing  Biemann  <fe  Co.  directly  and  Farr 
indirectly  such  damages  as  the  evidence  shows  were  caused 
to  the  former  by  Moody*8  fault. 

A  careful  reading  of  the  evidence  leads  to  the  conclusion 
that  Biemann  &  Co.  were  delayed  in  their  work,  by  Moody^a 
breach  of  contract,  for  a  considerable  length  of  time.  It  is 
not  deemed  necessary  here  to  review  in  detail  the  evidence 
bearing  on  the  subject.  Suffice  it  to  say  that  the  evidence 
has  been  examined  with  care  and  to  our  minds  shows  clearly 
that  Biemann  &  Co.'s  breach  of  contract,  in  that  they  did  not 
finish  the  building  till  one  month  and  twenty-three  days 
after  the  time  agreed  upon,  is  accounted  for  to  the  extent  of 
at  least  one  month  by  Moody'* %  failure  to  furnish  the  mill 
work  as  agreed  upon,  and  that  he  should  be  charged,  as  dam- 
ages, for  the  rental  value  of  the  building  for  that  length  of 
time,  or  $38,  with  interest  thereon  from  the  time  of  the 
breach. 

It  is  claimed  that  none  of  the  subcontractors'  lien  claims 
are  lienable  because  their  rights  are  referable  to  the  rights 
of  Biemann  &  Co.,  and  that,  as  the  company  stipulated 
against  incumbering  the  property  by  liens,  the  subcontract- 
ors must  be  held  to  have  likewise  stipulated.  That  claim  is 
based  upon  the  following  provision  of  the  contract:  "It  is 
understood  and  agreed  that  all  money  drawn  on  this  con- 
tract shall  be  held  in  trust  for  the  owner  by  the  contractor, 
to  be  applied  in  payment  of  all  claims  for  labor  and  ma- 
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terial  which  have  already  entered  into  the  construction  of 
the  building  and  for  which  a  lien  might  be  filed  against  the 
premises,  or  for  which  the  owner  might  be  held  responsible, 
and  the  owner  hereby  specially  reserves  the  right  to  retain 
all  moneys  due  upon  this  contract  until  the  contractor  shall 
furnish  such  evidence  that  all  claims  for  labor  and  material, 
etc.,  which  might  be  made  against  the  owner  for  work  em- 
braced in  this  contract,  for  which  a  lien  might  be  filed 
against  the  premises,  have  been  satisfied."  The  proposition 
that  the  claim  of  the  subcontractors  is  referable  to  the  prin- 
cipal contract,  and  that  if  the  principal  contractor  is  not 
entitled  in  any  event  to  a  lien  by  reason  of  stipulating  to 
the  contrary,  his  subcontractors  are  bound  by  such  stipula- 
tion, is  well  supported  by  authority.  This  court  directly 
passed  upon  the  question  in  principle  in  Siehrecht  v.  HogaUy 
99  Wis.  437.  It  was  there  said,  in  effect,  that  a  subcontract- 
or's lien  cannot,  to  the  prejudice  of  the  proprietor  of  the 
building,  be  extended  beyond  the  scope  of  the  principal 
contract.  The  subcontractor's  authority  to  bind  the  prin- 
cipal depends  upon  the  right  of  his  principal  to  do  so  under 
the  same  circumstances.  To  that  extent  only  the  proprietor 
is  deemed  by  force  of  the  statute  to  have  authorized  the 
principal  contractor  to  indirectly  bind  his  principal  under 
the  lien  laws  of  the  state.  The  difficulty,  however,  with  ap- 
pellants' position  is  that  the  law  does  not  fit  the  facts  of 
this  case.  There  is  no  stipulation  here  against  the  filing  of 
liens  upon  the  building.  On  the  contrary,  the  contract  ex- 
pressly recognizes  the  probability  of  there  being  lienable 
claims,  and  stipulates  that  the  money  paid  to  the  contractor 
shall  be  considered  a  trust  fund  for  the  discharge  of  such 
claims.  Similar  clauses  in  building  contracts  have  been 
passed  upon  by  courts,  as  conveying  the  very  opposite  idea 
from  that  of  waiving  the  benefits  of  the  lien  statutes.  Jones, 
Liens,  §  1502. 
A  further  claim  is  made  that  the  liens  were  not  enforce- 
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able  since  nothing  was  due  the  principal  contractor  except 
upon  architect's  certificates  of  satisfactory  performance  of 
the  conditions  of  the  contract,  and  the  evidence  does  not 
show  that  such  certificates  were  given  or  were  produced 
upon  the  trial.  We  are  unable  to  see  how  that  is  material. 
A  subcontractor's  lien  is  not  dependent  under  our  statutes 
upon  whether  there  is  anything  due  the  principal  contractor. 
If  in  any  event  a  claim  would  be  lienable  under  the  princi- 
pal contract  in  favor  of  the  contractor,  it  is  lienable  in  favor 
of  his  subcontractor,  and  the  right  in  that  regard  cannot  be 
impaired  by  any  default  of  the  principal  contractor.  It 
would  be  a  strange  doctrine  under  our  lien  statutes  to  hold 
that  the  neglect  of  the  principal  contractor  to  acquire  the 
right  to  recover  for  constructing  a  building  where  it  has 
actually  been  constructed  and  is  in  existence  as  an  improve- 
ment upon  the  proprietor's  land,  will  defeat  the  right  of  a 
subcontractor  to  look  to  the  property  for  the  payment  of  his 
claim. 

Appellants'  counsel  refer  with  confidence  to  Goodman  v. 
Baerlocher,  88  Wis.  287.  The  point  there  decided  was  that 
the  calls  of  the  statute  for  a  building  must  be  satisfied  as  a 
condition  precedent  to  the  existence  of  a  lienable  claim ; 
that  by  the  terms  of  the  statute  a  mechanic's  or  material- 
man's lien  can  only  be  acquired  on  land  or  the  interest  of 
the  owner  of  a  building  in  land,  in  the  event  of  there  being 
a  building  thereon,  in  the  construction  of  which  such  me- 
chanic or  materialman  contributed  labor  or  material  as  pro- 
vided in  the  statute.  In  that  view  it  was  decided  that  where 
there  is  no  building  by  reason  of  one  partially  constructed 
having  been  destroyed  by  fire  there  can  be  no  lien  either  in 
favor  of  a  contractor  or  subcontractor.  All  that  is  said  in 
the  opinion  should  be  read  with  reference  to  the  point  so 
decided.  The  reference  to  Malhon  v.  Biriiey,  11  Wis.  107, 
where  it  was  held  that  if  there  is  nothing  due  the  principal 
contractor  so  he  can  recover,  no  recovery  can  be  had  by  a 
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subcontractor,  was  not  necessary  to  a  decision  of  the  case. 
It  was  not  strictly  appropriate  to  the  point  discussed  because 
such  point  did  not  turn  on  whether  a  principal  contractor 
can  enforce  a  lien  for  a  partially  constructed  building,  nor 
upon  whether  a  subcontractor  can  have  a  lienable  claim 
where  there  is  nothing  due  the  principal  contractor,  but  on 
whether  a  lien  can  be  enforced  where  there  is  no  Tmilding 
within  the  meaning  of  the  statute.  When  the  MaJhon  Case 
was  decided  valid  subcontractor's  liens  could  not  exceed  the 
amount  due  the  principal  contractor.  Not  so  now.  Under 
the  present  statute,  if  the  principal  contractor  keep  within 
the  scope  of  his  contract  in  respect  to  the  nature  of  labor 
and  character  of  material  put  into  the  building  by  subcon- 
tractors, in  that  regard  he  is  the  accredited  agent  of  his 
principal  to  incur  the  indebtedness  for  such  labor  or  mate- 
rial regardless  of  whether  he  thereby  exceeds  the  contract 
price  to  him  for  the  building  or  whether  the  time  or  condi- 
tions under  which  such  contract  price  is  payable  are  indi- 
rectly varied.  The  language  in  the  Ooodnum  Case,  that 
where  "  the  principal  contractor  is  not  entitled  to  a  lien  for 
any  other  reason  than  that  he  has  been  paid  in  full,  the  sub- 
contractor under  him  and  the  materialmen  and  laborers 
would  not  seem  to  be  entitled  to  any  lien,"  is  misleading  so 
far  as  it  conveys  the  idea  that  circumstances  other  than  pay- 
ment that  will  defeat  a  lien  as  against  a  contractor  will  de- 
feat it  as  against  his  subcontractor.  Of  course  where  a 
claim  is  not  lienable  in  favor  of  the  principal  contractor  it 
is  not  lienable  in  favor  of  the  subcontractor;  but,  the  lien- 
ability  of  a  claim  being  established,  a  subcontractor's  right 
to  enforce  it  is  not  dependent  upon  whether  the  owner  of 
the  building  might  defeat  it  if  the  claim  were  made  by  the 
principal  contractor. 

Appellants'  counsel  urge  the  point  that  the  court  should 
have  held  that  the  bond  running  to  Dohmen  was  made  for 
the  benefit  of  Farr^  and  that  Jones  and  Foreter  were  liable, 
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upon  the  well-recognized  principle  that  if  a  person  make  a 
contract  with  another  for  the  benefit  of  a  third  person  the 
latter  may  enforce  it  against  such  other.  The  difficulty  with 
that  is  not  with  the  law  but  with  the  facts.  We  are  unable 
to  come  to  the  conclusion  that  the  trial  court  erred  in  hold- 
ing that  the  intent  of  Jones  and  Forater  was  solely  to  con- 
tract for  the  benefit  of  Dohmen.  Such  is  the  letter  of  the 
bond,  and  no  reason  is  perceived  for  disturbing  the  decision 
of  the  court  that  the  paper  should  be  given  effect  accord- 
ingly. The  case  of  New  York  L.  Ins.  Co.  v.  Hamlin,^  100 
Wis.  17,  cited  to  support  the  contention  that  the  bond,  with- 
out reformation,  should  be  regarded  as  a  security  for  Farr^ 
does  not  meetr  the  situation.  To  render  the  case  in  point 
we  would  have  to  read  into  the  bond  in  controversy  an  ex- 
press agreement  that  Farr  should  have  the  right  to  main- 
tain an  action  thereon  against  the  sureties  therein  named, 
the  same  as  if  he  were  named  as  the  obligor.  There  was 
such  a  stipulation  in  the  bond  involved  in  the  cited  case. 
We  do  not  deem  it  necessary  to  further  discuss  the  question, 
though  counsel  have  cited  to  our  attention  many  cases. 
None  of  them  appears  to  be  in  point.  When  we  reject,  as 
we  must,  the  premise  counsel  assumes,  that  the  bond  was 
given  for  the  benefit  of  Farr  though  in  terms  it  runs  to 
Dohmen,  all  the  authorities  cited  cease  to  have  any  bearing 
whatever  on  the  controversy. 

There  are  some  other  points  discussed  in  the  briefs  of  ap- 
pellants' counsel.  None  of  them  seems  to  require  any  spe- 
cial mention  in  this  opinion.  All  have  been  covered  which 
in  our  view  of  the  case  can  affect  the  judgment  appealed 
from.  The  judgment  as  to  plaintiff  Quatav  Seeman^  and 
defendants  Forster  Lumber  Company^  John  J.  JoneSy  and 
Charles  O,  Forater^  was  correctly  rendered  and  must  be  af- 
firmed. The  judgment  as  to  defendant  FramJc  Moody  must 
be  reduced  by  $80  and  interest,  in  all  $87.31,  leaving  the 
total  amount  of  his  recoverable  claim  and  costs  $415.45.   Otto 
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£ie?nann^  John  Bru^ningy  and  C.  0.  Koehler  should  be  cred- 
ited with  the  amount  of  the  correction  of  the  judgment  as 
to  Moody  and  charged  with  $67.13  and  interest  from  the 
time  of  the  breach  of  the  contract,  July  15, 1897,  to  the  date 
of  the  finding,  as  damages  {J,  L  Case  P.  Works  v,  NUes  cfe 
Scott  Co.  107  Wis.  9),  in  all  $73.09,  leaving  a  balance  of 
$14.22,  which  should  be  deducted  from  the  judgment  awarded 
to  the  appellant  against  them,  leaving  such  judgment  to 
stand  at  $574.56,  including  costs. 

By  the  CourL —  The  judgment  of  appellant  as  to  Biemann^ 
Bruenm^^  and  Koehler  is  reduced  to  $574.56.  The  judg- 
ment in  favor  of  Franh  Moody  is  reduced  to  $415.45.  The 
judgment  as  a  whole  as  so  modified  is  affirmed.  For  the 
purpose  of  the  taxation  of  attorneys'  fees  in  this  court,  all 
of  the  lien  claimants  must  be  considered  as  one  party  and 
the  ^.ppellants  as  one  party  {AUia  v.  Meadow  Spring  2>.  Co. 
67  Wis.  17,  23)  and  no  attornej^s'  fees  be  allowed  to  either 
party.  Appellant  is  awarded  judgment  for  clerk's  fees  and 
$25  for  printing  against  respondent  Moody^  and  judgment 
is  awarded  in  favor  of  respondents  John  J.  Jones^  the  For- 
ster  Lumber  Compam^y^  Oifstav  Seeman^  and  Charles  O.  For- 
ster  for  their  disbursements  for  printing  briefs.  No  other 
costs  than  as  indicated  are  to  be  taxed  in  favor  of  any  per- 
son interested  in  the  appeal. 


108      ^382  Wussow,  Appellant,  vs.  Hase,  imp..  Respondent. 

November  19  —  December  7, 1900. 

Contracts:  Construction:  Liability  of  surety:  Parol  evidence:  Appeal: 
Immaterial  error:  Evidence, 

1.  One  S.  agreed  to  run  a  saloon  and  restaurant  for  plaintiff  on  prem- 
ises leased  by  the  latter,  to  purchase  all  goods  thereafter  needed  in 
plaintiff's  name,  to  pay  all  expenses  and  accounts  of  the  business 
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excepting  the  rent,  which  was  to  be  paid  by  plaintiff,  and  to  pay 
to  plaintiff  |75  monthly.  By  a  bond  reciting  such  agreement  and 
given  to  secure  its  performance  by  S.,  the  defendant  H.  undertook 
to  save  plaintiff  harmless  f ron^  **  all  bills,  accounts,  or  obligations 
herein  mentioned,  except  renV*    Held: 

(1)  H.  was  not  liable  to  plaintiff  on  the  bond  for  the  stock  on  the 
premises,  purchased  from  him  by  S.  at  the  time  the  latter  went 
into  possession. 

(2)  The  words  "except  rent,"  iu  the  bond,  construed  in  the  light 
of  the  situation  of  the  parties  at  the  time  it  was  executed,  and  of 
their  acts  under  it,  refer  to  the  stipulated  monthly  payment  of  $75. 

H.  Parol  evidence  is  inadmissible  to  show  what  the  understanding  of  the 
parties  was  prior  to  the  execution  of  a  written  contract,  but  where 
any  of  its  provisions  are  ambiguous  — as  where  the  subject  matter 
of  an  exception  therein  is  not  fully  identified  —  extrinsic  evidence 
is  admissible  to  place  the  court  in  the  position  of  the  parties  at  the 
time  the  contract  was  executed,  and  also  to  show  their  acts  under 
it,  in  order  that  the  true  meaning  of  the  language  used  may  be 
ascertained. 

3.  Where  a  cause  is  tried  by  the  court,  the  admission  of  improper  evi- 
dence will  not  work  a  reversal  if  there  is  sufficient  competent  evi- 
dence to  support  the  findings. 


Api*eal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwig,  Judge.     Affirimd. 

The  plaintiff  sues  to  recover  the  sum  of  §670.51,  claimed 
to  be  his  due  upon  a  bond  executed  to  him  by  the  defend- 
ants, the  condition  of  which  is  as  follows:  "The  condition 
of  this  obligation  is  such  that  whereas  the  said  J,  H.  Wm- 
sow  has  this  day  entered  into  an  arrangement  or  agreement 
with  the  said  John  Slensby  by  the  terms  of  which  the  said 
John  Slensby  is  to  run  for  him,  the  said  J.  H,  Wussow,  a 
saloon  and  restaurant  in  the  premises  known  as  Xo.  179 
"West  Water  street,  in  the  city  of  Milwaukee,  until  the  first 
day  of  May,  1896;  the  said  John  Slensby  to  purchase  every- 
thing by  way  of  stock  necessary  for  said  business  for  and  in 
behalf  of  and  in  the  name  of  the  said  J,  II,  Wussow,  and  to 
conduct  said  business  by  and  in  the  name  of  the  Commercial 
Sample  Room  at  said  place  and  during  said  time,  and  to  pay 
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all  expenses  and  accounts  of  said  business  (excepting  the  rent, 
which  is  to  be  paid  by  said  J,  II.  Wus80w\  and  to  pay  to  the 
said  J.  H.  Wv^sow  the  sum  of  seventy-five  dollars  for  each  and 
every  month  during  the  continuance  of  said  agreement;  the 
balance  over  and  above  such  expenses  and  payments  to  be 
and  belong  to  the  said  John  Slensby  as  and  for  his  salary 
or  earnings  on  account  of  the  performance  of  his  duties  as 
herein  mentioned.  And  if  the  said  John  Slensby  shall  at 
all  times  during  the  continuance  of  this  agreement  keep 
and  maintain  the  said  place  of  business  in  a  good  and  or- 
derly manner  for  the  said  J.  II,  Wussow^  and  not  in  any 
manner  conflict  with  any  provisions  of  law^  and  shall  from 
time  to  time  comply  with  all  the  provisions  of  the  agree- 
ment herein  mentioned,  then  this  obligation  to  be  void, 
otherwise  to  be  and  remain  in  full  force,  virtue,  and  eflfect; 
the  said  Henry  Ilase^  by  way  of  penalty  to  this  bond,  to  pay, 
and  to  hold  harmless  said  J.  II  Wvsbow  from,  all  bills,  ac- 
counts, and  obligations  herein  mentioned,  except  rent."  Of 
the  amount  claimed  by  plaintiff,  $170.51  was  for  merchan- 
dise purchased  of  plaintiff  by  Slensby,  and  the  remainder 
was  the  balance  due  on  the  $75  monthly  payments  men- 
tioned in  the  bond. 

The  case  was  tried  by  the  court  without  a  jury.  Upon 
the  trial  the  court  held  that  it  could  not  be  clearly  gathered 
from  the  bond  just  what  the  words  "except  rent"  referred 
to,  and  he  admitted  testimony  showing  the  situation  of  the 
parties  and  identifying  the  payment  to  which  they  referred. 
The  court  found  that  plaintiff  had  rented  the  premises,  with 
a  covenant  against  subletting,  and  had  taken  out  a  saloon 
license,  which  would  expire  May  1, 1896.  The  business  was 
not  profitable.  So,  to  avoid  greater  loss,  and  also  to  avoid 
possible  trouble  with  his  landlord,  he  entered  into  an  agree- 
ment with  Slensby  to  conduct  the  business  in  the  name  of 
plaintiff,  and  he  (Slensby)  was  to  pay  him  $75  per  month  as 
rent  for  the  use  of  the  premises.    The  bond  was  taken  to 
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secure  plaintiff  from  any  loss  that  might  occur  from  Slensby's 
purchasing  goods  for  the  business  and  not  paying  for  them. 
The  court  further  found  that  Slensby  owed  plaintiff  $125 
for  goods  he  had  purchased  from  plaintiff,  which  was  not 
covered  by  the  bond,  and  also  the  sum  of  $500,  which  was 
due  on  the  monthly  payments  mentioned  in  the  bond,  which 
was  for  rent,  and  for  which  the  defendant  Haae  was  not 
liable.  Judgment  was  entered  in  favor  of  plaintiff  and 
against  Slensby  for  the  amounts  above  stated  and  interest, 
and  in  favor  of  defendant  Hme^  dismissing  the  action  with 
costs.  The  plaintiff  appeals  from  that  portion  of  the  judg- 
ment last  mentioned. 

For  the  appellant  there  was  a  brief  by  WinJder^  Flanders^ 
Smithy  Bottum  cfe  VUas^  and  oral  argument  by  E,  P.  Vilas, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Christian  Doerfler. 

Babdben,  J.  Two  questions  are  raised:  (1)  Is  the  defend- 
ant Hose  liable  to  plaintiff  on  his  bond,  for  the  stock  on  the 
premises,  purchased  by  Slensby  from  plaintiff  at  the  time  he 
went  into  possession  ?  "Was  parol  evidence  admissible  to  en- 
able the  court  to  properly  construe  the  contract  of  surety- 
ship? 

Concerning  the  first  question  there  is  little  ground  for  de- 
bate. Slensby's  engagement  was  to  run  the  saloon  and 
restaurant  business  for  plaintiff,  to  purchase  all  goods  there- 
after needed  in  his  name,  and  to  pay  all  expenses  and  ac- 
counts. Hose  undertook  to  save  plaintiff  harmless  from  all 
bills,  accounts,  or  obligations  mentioned  in  the  bond.  The 
goods  turned  over  by  plaintiff  to  Slensby  are  not  mentioned. 
By  a  fair  construction  of  the  bond,  Ease  was  only  bound  to 
save  the  plaintiff  harmless  from  all  bills  or  accounts  which 
Slensby  might  contract  in  plaintiff's  name  to  carry  on  the 
business.  The  first  item  sued  for  was  clearly  not  within  the 
terms  of  his  undertaking. 
Vou  108—25 
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As  regards  the  second  question,  it  is  clear  that  any  one 
reading  the  bond  would  be  unable  to  identify  with  certainty 
just  what  item  included  therein  was  referred  to  in  the  ex- 
emption clause.  No  item  that  Slensby  was  to  pay  was 
specifically  denominated  rent.  True,  it  appears  that  Slensby 
was  to  make  stated  monthly  payments.  Considering  the 
context,  the  natural  inference  would  be  that  Slensby  was  to 
pay  the  sum  specified  for  the  use  of  the  premises.  The  evi- 
dence offered  sets  the  matter  entirely  at  rest.  The  court 
finds  that  these  payments  were  to  be  for  rent,  and  there  is 
ample  evidence  to  support  it.  The  plaintiff  seems  to  have  so 
understood  it,  and  his  bills  rendered  to  Slensby  call  for  pay- 
ments of  rent.  While  on  the  stand  as  a  witness  he  at  first 
referred  to  it  as  rent,  but  later  called  it  profits.  It  makes  no 
difference,  however,  whether  it  be  called  rents  or  profits,  if 
in  fact  it  was  rent  and  was  so  understood  by  the  parties  at 
the  time  the  bond  was  drawn. 

It  is  argued  by  plaintiff  that  parol  evidence  was  not  ad- 
missible to  show  what  the  understanding  of  the  parties  was 
prior  to  the  execution  of  the  bond;  That  is  undoubtedly 
true,  and  very  much  of  the  testimony  received  by  the  court 
was  inadmissible  on  that  ground.  But  in  a  trial  by  the 
court  the  admission  of  improper  evidence  will  not  reverse 
the  judgment  if  there  is  sufficient  competent  evidence  in 
the  case  to  support  the  findings.  It  is  a  cardinal  rule  in 
the  construction  of  contracts  that  effect  is  to  be  given  to  all 
of  the  language  used,  if  possible.  The  bond  in  suit  at- 
tempted to  fix  and  establish  the  liability  of  na%e  to  plaint- 
iff. He  was  to  pay  all  bills,  accounts,  and  obligations  men- 
tioned, except  rent.  The  words  "except  rent"  must  be 
construed  to  refer  to  something  Slensby  was  to  pay,  else 
they  would  be  meaningless.  In  that  respect  the  bond  is 
ambiguous.  It  is  impossible  to  say  with  certainty  to  just 
what  obligation  mentioned  to  be  performed  by  Slensby 
these  words  refer.     In  other  words,  the  subject  matter  of 
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this  exception  is  not  fully  identified.  In  such  a  case  it  was 
the  duty  of  the  court  to  place  itself  in  the  situation  of  the 
parties  to  the  instrument,  by  means  of  extrinsic  evidence, 
in  order  that  the  true  meaning  of  the  language  used  might 
be  ascertained.  It  was  also  proper  to  receive  evidence  to 
identify  the  subject  matter  of  the  exception.  Jones,  Ev. 
^455;  1  Beach,  Mod.  Law  Cont.  §  581.  See  Hurley  v. 
Browriy  98  Mass.  545.  Another  aid  to  the  court  in  ascer- 
taining the  fact  in  doubt  was  evidence  of  the  acts  of  the 
parties  under  the  contract.  We  think  the  evidence  clearly 
shows  that  the  exception  mentioned  referred  to  the  stipu- 
lated monthly  payments  to  be  made  by  Slensby,  and  that 
the  court's  findings  in  that  regard  must  be  sustained. 
By  the  Oov/rt. —  The  judgment  is  affirmed. 
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108  8K7 

November  20  —  Deceimber  7, 1900,  IXq       4  77J 

'Guardianship:  Mental  incompetency:  Appeal  from  county  court:  No- 
tice: ^*  Adverse  party:"  Costs:  Evidence:  Opinions  of  nonexperts: 
Advisory  verdict:  Immaterial  errors, 

1.  Only  with  great  hesitation  shotild  courts,  by  the  appointment  of  a 
guardian,  interfere  with  the  discretion  of  elderly  people,  owing  no 
legal  duty  of  support  to  any  one,  in  devoting  the  property  accumu- 
lated by  them  to  their  comfort  according  to  their  own  tastea 

iSL  If  an  appeal  by  an  alleged  incompetent  person  from  an  order  of  the 
county  court  appointing  a  guardian  for  him  is  taken  before  the 
guardian  has  qualified  by  giving  bond  as  required  by  sec.  3981, 
8tat&  1898,  service  of  notice  of  the  appeal  upon  the  attorney  for 
the  petitioners,  in  pursuance  of  an  order  of  the  courts  is  a  sufficient 
compliance  with  sea  4080  (requiring  notice  of  appeal  to  be  served 
on  the  adverse  party),  to  give  the  circuit  court  jurisdiction  of  the 
appeal 

•&  A  proceeding  for  the  appointment  of  a  guardian  being  a  '*  special 
proceeding,"  costs  may  be  awarded  against  the  petitioners  under 
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subd.  7,  seo.  3918,  Stat&  1898  (proyiding  that  in  <*  special  proceed- 
ings costs  may  be  allowed  or  not  to  any  party,  in  whole  or  in  part^ 
in  the  discretion  of  the  court'*  Sea  2982  (proyiding  for  the  pay- 
ment of  the  costs  out  of  the  estate  "  in  any  action  prosecuted  or 
defended  by  an  executor,"  eta)  applies  to  "  actions  *'  only, 

4  Although,  on  questions  of  mental  competency,  a  nonexpert  witness 
who  has  related  specific  transactions  with  or  conduct  of  the  alleged 
incompetent  may  state  by  way  of  opinion  the  impression  as  to 
competency  or  incompetency  conveyed  to  him  by  such  conduct, 
the  admission  of  such  an  opinion  is  largely  discretionary  with  the 
trial  court 

S,  Errors  in  the  instructions  to  the  jury  and  in  the  form  of  the  ques- 
tions submitted  for  an  advisory  verdict  are  immaterial,  where  the 
finding  of  the  court  is  sustained  by  the  evidence,  regardless  of  the 
verdict 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

Petition  for  the  appointment  of  a  guardian  of  Alfred  H. 
Wdch^  made  originally  by  Eliza  Murdock,  a  sister  resident 
in  Indiana,  and  one  Joseph  A.  Warren^  a  friend,  alleging  said 
Welches  incompetence  to  manage  his  property  by  reason  of 
his  extreme  old  age,  failing  health,  and  mental  inability. 
After  trial  the  county  court  made  an  order  appointing  one 
Bobbins  as  guardian,  and  providing  that  upon  taking  oath 
and  filing  bond  letters  of  guardianship  should  issue  to  him. 
Before  he  had  qualified,  Welch  filed  notice  of  appeal,  and  the 
court  ordered  that  the  same  be  served  upon  the  petitioners 
Eliza  Murdock  and  Joseph  A,  Warren  by  serving  a  copy  of 
the  county  judge's  order  and  of  said  notice  upon  Frank  B. 
Van  Yalkenburgh,  their  attorney,  which  service  was  accord- 
ingly made. 

The  case  was  tried  in  the  circuit  court  with  the  aid  of  a 
jury,  and  the  jury  found,  in  response  to  a  question,  that  said 
Wdch  was  not,  by  reason  of  his  extreme  old  age,  failing 
health,  and  mental  inability,  incompetent  to  have  the  charge 
and  management  of  his  property.  Yarious  exceptions  were 
taken  to  the  admission  and  exclusion  of  evidence,  to  instruo- 
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tions  to  the  jury,  and  to  the  refusal  of  the  court  to  submit  a 
question  suggested  by  petitioner's  attorney. 

After  the  coming  in  of  the  verdict,  but  before  filing  find- 
ings, the  petitioner  Wan^en  moved  the  court  to  set  aside  the 
verdict  of  the  jury  and  to  dismiss  the  appeal  because  the 
<50urt  had  not  jurisdiction,  because  the  verdict  was  contrary 
to  law  and  evidence,  because  of  refusals  to  admit  and  to  ex- 
clude evidence,  and  because  of  errors  in  the  charge  and 
errors  in  submitting  and  refusing  to  submit  questions  to  the 
jury. 

Thereafter  the  court  filed  its  findings  of  fact  to  the  effect 
that  said  Welch  was  not  incompetent,  but  was  fully  compe- 
tent to  have  the  charge  and  management  of  his  estate  and 
of  his  own  affairs,  whereupon  judgment  was  entered  that 
the  order  of  the  county  court  be  reversed,  and  the  matter 
be  remanded  to  that  court  with  directions  to  dismiss  the  ap- 
plication on  the  merits,  and  in  its  discretion  to  award  costs 
in  that  court  in  favor  of  Welch  and  against  Warren;  also  for 
the  recovery  by  Welch  of  and  from  Warren  of  the  taxable 
costs  in  the  circuit  court.  From  that  judgment  said  Warren 
appealed  to  this  court. 

Frank  B.  Van  Valkenlurgh^  for  the  appellant,  contended, 
inter  alia^  that  the  circuit  court  had  no  jurisdiction  of  this 
matter.  The  petitioner  Warren  never  had  any  interest  in 
th^  matter  except  to  set  the  machinery  of  the  court  in  mo- 
tion. When  the  guardian  was  appointed^  Warren^e  interest 
therein  and  connection  therewith  ceased.  From  that  mo- 
ment the  guardian  alone  was  the  adverse  party  to  the  pro- 
ceeding. Notice  to  Warren  was  of  no  avail  to  the  guardian, 
and  he  h^js  been  discharged  from  his  office  as  guardian  with- 
out notice  and  without  having  his  day  in  court.  The  circuit 
court  should  have  dismissed  the  appeal.  Wheeler  v.  ITarte 
hom^  40  Wis.  83,  and  cases  cited ;  Tryon  v.  Famsworthy  30 
Wis.  582;  Rogers  v.  Shove,  98  Wis.  271,  and  cases  cited; 
Thompson  v.  EUs-worth,  1  Barb.  Ch.  627;  Crowns  v.  Forest 
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L.  Go.  99  Wis.  105;  Appeal  of  Royston^  53  Wis.  612,  and 
cases  cited;  HenTc  v.  Baumcmn^  100  Wis.  28;  Telford  v.  Ash- 
hmdy  100  Wis.  238,  and  cases  cited ;  State  ex  rd.  TaUmadge  v. 
Flint,  19  Wis.  621,  623;  Nelson  v.  Chnglandy  15  Wis.  392; 
Thompson  v.  Thompson^  24  Wis.  515;  Appeal  of  MuUins,  40 
Wis.  154;  Perkins  v.  Shadholt,  44  Wis.  674;  Kasson  v.  Utate 
ofBrocker,  47  Wis.  79;  Betts  v.  Sholton,  24  Wis.  306.  The 
^titry  of  judgment  against  Warren  for  costs  in  the  circuit 
court  was  clearly  erroneous.  Sees.  2932,  3976,  3981,  3993, 
Stats.  1898;  Bario  v.  Rider,  67  Wis.  598,  607;  3  Witthaus 
&  B.  Med.  Jur.  530,  and  cases  cited ;  Malon^s  Appeal,  74  Pa. 
St.  481 ;  Gary,  Probate  Law,  §  937,  and  cases  cited ;  Ladd  v. 
Anderson,  58  Wis.  591;  Estate  of  Cole,  102  Wis.  1,  12. 

For  the  respondent  there  was  a  brief  by  WinJder,  Fla/nd- 
ders.  Smithy  Bottum  <&  Vilas,  and  oral  argument  by  J.  G. 
Flanders. 

Dodge,  J.  1,  The  general  merits  of  this  appeal  present  no 
diflBculty.  The  conclusion  of  the  circuit  court  that  Alfred 
H.  Welch  was  competent  to  manage  his  own  affairs  is  not 
only  not  opposed  to  the  great  preponderance  of  the  evidence, 
but  overwhelmingly  supported  thereby.  Had  an  opposite 
decision  been  reached,  we  think  it  could  not  have  been  sus- 
tained unless,  perhaps,  on  the  assumption  that  the  appear- 
ance of  Welch  himself,  not  possible  to  present  before  us, 
negatived  belief  in  his  competency.  We  do  not  need  to  re- 
view the  evidence,  but  perhaps  should  suggest  that  only  with 
great  hesitation  should  courts  interfere  with  the  discretion 
of  elderly  people,  owing  no  legal  duty  of  support  to  any 
one,  in  devoting  the  property  accumulated  by  them  to  their 
own  comfort  according  to  their  own  taste. 

The  respondent  here  was  applying  the  rents  of  his  sixty- 
acre  farm  to  secure  to  him  thereon  a  home  suited  to  his 
tastes,  with  people  whose  society  he  enjoyed,  in  whom  he 
placed  confidence,  and  toward  whom  he  felt  affection;  a 
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home  upon  the  farm  which  he  had  reclaimed  from  the  wil- 
deraess,  and  which  more  than  forty  years  of  occupancy  had 
endeared  to  him ;  one,  too,  where  a  life  habit  of  industry 
might  be  indulged  entirely  in  his  own  choice  and  manner. 
Against  such  considerations  as  these  it  matters  not  that,  in 
the  opinions  of  some  neighbors,  the  reasonable  rental  value 
of  the  farm,  added  to  the  reasonable  value  of  Welches  own 
labor,  was  greater  than  the  reasonable  charge  for  his  board. 
If  there  were  sentimental  considerations  connected  with 
this  home  and  this  family  which  tended  to  enhance  the 
comfort  and  happiness  of  this  octogenarian,  what  higher 
wisdom  could  he  have  shown  than  to  devote  his  income  to 
the  purchase  of  that  happiness,  although  not  worth  the  price 
in  the  opinion  of  others?  The  whole  case  shows  this  to 
have  been  the  deliberate  purpose  of  Welchy  after  some  un- 
pleasant experiments  in  other  directions,  and  that,  while  his 
dealings  with  his  tenant  and  friend  Dougherty  were  charac- 
terized by  some,  perhaps  unnecessary,  liberality,  he  kept 
steadfast  to  his  purpose  to  retain  his  sixty  acres,  now  become 
a  fortune  variously  estimated  from  $30,000  upward,  and  to 
make  the  income  thereof  supply  his  wants  and  comforts;  a 
most  commendable  plan,  which  should  not  be  interfered 
with  without  very  clear  evidence  of  mental  incompetency 
to  carry  it  out,  which  we  do  not  find  in  the  record. 

2.  It  is  contended  by  appellant  here  that  the  circuit  court 
erred  in  refusing  to  dismiss  the  appeal  to  it  on  the  ground 
of  noncompliance  with  the  statute  requiring  notice  of  ap- 
peal to  be  served  on  the  adverse  party.  Sec.  4033,  Stats. 
1898.  Welch  gave  to  the  county  court  notice  of  appeal, 
whereupon  that  court,  in  pursuance  of  its  statutory  duty, 
made  order  for  service  by  delivery  of  copies  of  notice  and 
order  to  Mr.  Van  Valkenburgh,  as  the  attorney  for  peti- 
tioners, naming  them,  which  order  was  complied  with.  Was 
the  statute  thus  satisfied  ?  Clearly,  it  is  the  policy  that  one 
adjudged  incompetent  have  right  of  appeal.    That  right 
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must  be  exercised  within  a  limited  time.  The  person  to 
whom  notice  is  to  be  given  most  be  one  ascertainable  within 
such  time;  nay,  should  be  a  person  ascertainable  at  once, 
for,  if  the  decision  of  the  county  court  is  wrong,  control  of 
property  ought  not  to  pass  out  of  the  owner,  and  immediate 
stay  of  proceedings  should  be  possible.  Who,  then,  within 
the  contemplation  of  the  statute,  is  adverse  to  the  liberty 
and  independence  of  the  alleged  incompetent  at  the  time 
of  the  decision  ?  Relator  answers,  the  guardian.  But  there 
is  no  guardian  at  the  moment.  Sec.  3966,  Stats.  1898,  pro- 
vides that,  "  before  appointing  any  person  guardian  of  a 
mioor,  the  court  shall  require  such  person  to  give  a  bond," 
etc.,  which  provision,  by  sec.  3981,  is  made  applicable  to 
guardians  of  incompetents.  See  somewhat  analogous  ques- 
tion as  to  executors,  in  In  re  Will  of  SoraervaiJl^  104  Wis.  72. 
At  the  time  respondent  gave  notice  of  appeal,  Robbins 
had  not  qualified  as  guardian,  and  might  never  do  so.  He 
had  a  perfect  right  to  decline  to  become  adverse  to  Wdch'a 
autonomy.  Until  he  had  accepted  and  by  bond  bound  him- 
self to  performance  of  the  duties  of  a  guardian,  he  was  no 
fit  person  to  represent  such  adverse  interests.  Obviously, 
until  such  acts  on  bis  .part  he  was  in  no  sense  an  adverse 
party.  State  ex  rd.  Tallmadge  v.  Flint,  19  Wis.  621,  is  not 
in  conflict  with  this  view,  for  that  case  holds  that  only  after 
appointment  and  qualification  the  guardian  represents  the 
adverse  interests.  The  situation  in  a  guardianship  proceed- 
ing is,  of  course,  somewhat  anomalous,  for  in  one  sense  there 
are  not  two  antagonistic  sides  to  it.  The  person  who  by 
petition  arouses  the  jurisdiction  and  duty  of  the  county  court 
may  have  nothing  inimical  in  sentiment  or  interest  to  the 
alleged  incompetent.  He  may  be  actuated  purely  by  desire 
to  benefit  the  latter  or  to  protect  the  public  at  large.  Never- 
theless, he,  by  his  own  volition,  assumes  an  attitude  of 
practical  antagonism  to  the  freedom  of  the  other,  however 
benevolent  his  motives;  and  we  perceive  no  reason  why  he 
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does  not  more  nearly  than  any  one  else  meet  the  statutory 
designation  of  the  adverse  party  up  to  the  time  when  a 
duly  appointed  and  qualified  guardian  accepts  that  position 
and  assumes  its  duties.  The  service  of  notice  of  appeal  was 
sufficient. 

3.  Error  is  assigned  for  that  the  circuit  court  rendered 
judgment  for  costs  against  the  respondent  there,  the  appel- 
lant here;  and  sec.  2932,  Stats.  1898,  is  invoked  as  requir- 
ing costs  to  be  payable  out  of  the  estate  involved,  unless  bad 
faith  or  mismanagement  be  expressly  found.  That  position 
is  supported  by  Wiesmann  v.  Brighton^  83  "Wis.  550,  and 
cases  there  cited,  if  the  guardianship  proceeding  in  circuit 
court  is  controlled  by  that  section, —  a  question  not  yet  de- 
cided by  this  court.  Costs  are  the  creature  of  statute,  can- 
not be  allowed  in  the  absence  of  express  statute,  and,  when 
such  statute  exists,  must  be  allowed  according  to  its  terras. 
Ch.  129,  Stats.  1898,  controls  the  general  question  of  costs 
in  circuit  courts.  Therein  we  find  sec.  2918,  subd.  7,  pro- 
viding that  "  in  all  equitable  actions  and  special  proceed- 
ings costs  may  be  allowed  or  not  to  any  party,  in  whole  or 
in  part,  in  the  discretion  of  the  court."  In  the  same  chapter 
is  sec.  2932,  with  the  provision  as  to  payment  of  costs  out 
of  the  estate  "in  an  action  prosecuted  or  defended  by  an  ex- 
ecutor," etc.  "  Kemedies  in  courts  of  justice  are  divided 
into:  (1)  Actions;  (2) special  proceedings."*  Sec.  2594,  Stats. 
1898.  "  An  action  is  an  ordinary  proceeding  in  a  court 
of  justice  by  which  a  party  prosecutes  another  party  for  the 
enforcement  or  protection  of  a  right,  the  redress  or  preven- 
tion of  a  wrong  or  the  punishment  of  a  public  oiBfense." 
*' Every  other  remedy  is  a  special  preoeeding."  Sees.  2595, 
2596.  The  application  for  appointment  of  a  guardian  is 
clearly  a  special  proceeding.  The  distinction  between  ac- 
tions and  special  proceedings  has,  with  few  exceptions,  been 
preserved  in  the  framing  of  our  statutes ;  and  when  the  leg- 
islature, in  enacting  our  present  revision,  ex  industria  made 
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sec.  2918  include  special  proceedings,  and  refrained  from  sa 
extending  sec.  2932,  the  purpose  to  distinguish  the  scope  of 
one  from  the  other  should  be  presumed,  and  the  court  should 
not  give  to  the  latter  section  an  extension  which  the  legis- 
lature withheld  from  it,  but  should  apply  it  according  to  its 
words  to  aotions  only.  No  other  statute  is  suggested  by 
which  the  court  had  either  duty  or  "power  to  order  costs 
awarded  against  the  petitioner  to  be  paid  out  of  the  estate. 
On  the  other  hand,  sec.  2918  expressly  invested  the  court 
with  discretion  to  allow  costs  in  this  proceeding  against  the 
present  appellant,  and  no  facts  appear  to  warrant  us  in  hold- 
ing that  discretion  to  have  been  abused. 

4.  Errors  are  also  assigned  upon  the  exclusion  of  the  opin- 
ions of  certain  nonexpert  witnesses  as  to  Welches  competency. 
In  all  but  one  of  such  excepted  rulings  the  only  foundation 
laid  was  proof  of  acquaintance  and  familiarity.  In  one 
instance,  however,  a  witness  (Kobbins),  having  related  a 
lengthy  conversation,  was  asked :  *'  Q,  Did  you,  from  your 
conversation  with  him,  based  upon  that,  form  an  opinion  as 
to  whether  he  was  competent,  and  had  been,  to  do  business?** 
Under  the  rule  that  on  questions  of  mental  competency  a 
witness,  though  nonexpert,  who  has  related  specific  trans- 
actions with  or  conduct  of  the  alleged  incompetent  may 
state,  by  way  of  opinion,  the  impression  as  to  competency 
or  incompetency  conveyed  to  him  by  such  conduct  {Craify 
ford  V.  Chrutiany  102  Wis.  51;  note  to  Ryder  v.  State  [Ga.], 
38  L.  R.  A.  721),  the  question  to  Eobbins  might  well  have 
been  allowed;  but  its  exclusion  was  not  such  error  as  to 
necessitate  reversal.  The  admission  of  such  opinions  is 
largely  discretionary  with  the  trial  court.  Boorman  v,  N. 
W.  M.  R,  A880.  90  Wis.  144, 150.  The  conversation  related 
by  Bobbins  could  have  been  of  little  aid  in  forming  an  opin- 
ion as  to  Welches  present  competency  or  business  capacity.  It 
consisted  of  a  narrative  or  history  of  his  removal  to  Wiscon- 
sin when  a  young  man,  and  of  circumstances  attending  the 
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acquisition  of  his  farm,  more  than  fifty  years  old.  The  court 
might  well  have  considered  an  opinion  based  thereon  quite 
immaterial  to  the  issue  on  trial,  and  have  excluded  it  with- 
out abuse  of  discretion.  Further,  the  acceptance  in  evidence 
of  th«  opinion  of  this  witness  could  have  had  no  effect.  It 
could  not  have  aided  the  court,  for  the  same  history  waa 
related  by  Wdch  at  least  twice  in  its  presence,  and  under 
circumstances  of  cross-examination  and  repetition  such  that 
the  court's  opportunity  to  draw  conclusions  therefrom  was. 
much  better  than  any  which  the  witness  Bobbins  enjoyed. 

The  admission  of  opinions  from  two  witnesses  oflfered  by 
Wdchy  upon  somewhat  doubtful  foundation,  must  be  held  in- 
nocuous for  the  reasons  above  stated,  as  well  as  because,  even 
if  excluded,  the  whole  evidence  would  still  have  been  over- 
whelmingly in  favor  of  the  finding  of  competency. 

Certain  other  rulings  on  evidence  complained  of  by  ap- 
pellant may  be  passed  without  discussion,  for,  whether  right 
or  wrong,  they  are  of  but  trifling  materiality  and  could  not 
have  affected  the  decision. 

Errors  assigned  upon  certain  instructions  givei  to  the  jury 
and  upon  the  form  of  the  question  submitted  to  them  are 
immaterial,  since  the  verdict  of  the  jury  was  advisory 
merely,  and  the  finding  made  by  the  court  is  fully  sustained 
by  the  evidence  regardless  of  that  verdict.  Barbo  v.  Ridery 
67  Wis.  598,  607. 

On  the  whole  record,  we  are  convinced  that  the  decision 
appealed  from  was  right. 

By  the  Court. —  Judgment  affirmed. 
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^08  312         Kektsohmae,  Appellant,  vs.  Bbuss  and  another,  imp.,  Re- 
spondents. 

November  SO — December  7, 1900. 

Building  contract:  Alterations:  Eelecue  of  guarantors:  Written  direc- 
tion: Finding:  Presumption, 

1.  A  building  contract  provided  that  alterations  might  be  made  in  the 
plans  and  specifications,  either  by  way  of  addition  or  deduction, 
without  vacating  the  contract,  and  that  the  value  thereof  should 
be  estimated  and  added  to  or  deducted  from  the  contract  price. 
Held,  that  guarantors  of  faithful  performance  by  the  contractor 
were  not  released  by  reason  of  alterations  which  did  not  change 
the  character  of  the  building  or  unreasonably  increase  the  expense. 

2b  Where  a  building  contract  prohibited  the  making  of  any  changes  or 
of  any  allowance  therefor  unless  ordered  in  writing,  and  the  trial 
court  has  found  that  certain  changes  were  made  by  direction  of 
the  owner  and  his  architect  and  an  allowance  made  therefor  by  the 
architect,  it  will  be  presumed,  in  the  absence  of  a  finding  to  the 
contrary,  that  the  direction  for  the  changes  was  in  writing. 

Appbal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  0.  Ludwiq,  Judge.    Reveraed, 

This  is  an  action  on  a  contract  of  guaranty  accompanying 
a  building  contract.  In  1892  and  1893  the  plaintiff,  RreUch- 
mar^  as  owner,  erected  a  building  upon  certain  lots  owned 
by  him  in  the  city  of  Milwaukee,  costing  $11,500.  The  de- 
fendant Gross  was  the  contractor  for  the  carpenter  work 
and  hardware  in  said  building,  at  the  price  of  $3,733.  His 
contract  was  in  writing,  and  the  defendants  Bruas  and  WoU 
laegevy  as  sureties,  signed  the  instrument  of  guaranty  at- 
tached to  the  building  contract,  by  which  they  guaranteed 
the  faithful  performance  of  said  contract  by  Gross,  and 
agreed  to  indemnify  and  save  harmless  the  plaintiff  against 
any  liabilities,  judgments,  and  mechanics'  liens,  costs,  and 
expenses  which  might  come  against  the  plaintiff  in  conse- 
quence of  the  letting  of  said  contract  to  Gross,  or  resyltfrom 
carelessness  or  neglect  of  Gross  or  his  employees.    This  ao- 
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tion  was  brought  to  recover  of  Gross  and  his  said  sureties 
the  amount  of  certain  subcontractors'  liens  and  the  costs  of 
foreclosing  the  same,  which  KretscJmiar  had  been  obliged  to 
pay  on  account  of  the  failure  of  Gross  to  pay  them.  The 
defense  of  the  sureties,  Bruss  and  WoUaeger^  was  that  mate- 
rial changes  had  been  made  in  the  plans  and  specifications 
and  in  the  building,  by  reason  of  which  the  sureties  were 
discharged. 

The  action  was  tried  by  the  court.  There  is  no  bill  of  ex- 
ceptions.  The  court,  after  finding  the  execution  of  the  build- 
ing contract  and  the  contract  of  guaranty,  found  that  the 
building  contract  contained  the  following  provision :  "  That 
in  case  any  alterations  should  hereafter  be  made  by  order 
of  the  party  of  the  second  part  or  by  direction  of  the  said 
superintendent,  by  varying  from  the  plans  or  specifications 
either  by  adding  thereto  or  diminishing  therefrom,  or  other- 
wise however,  such  alterations  shall  not  vacate  the  contract 
hereby  entered  into,  but  such  additions  and  deductions  shall 
be  estimated  by  said  superintendent  at  their  proper  value 
and  added  to  or  deducted  from  the  gross  amount  to  be  paid 
as  above  mentioned ;  provided,  however,  that  no  claim  shall 
be  recognized  or  allowance  made  unless  the  order  for  such 
shall  be  given  in  writing,  and  that  no  alteration  shall  oper- 
ate to  extend  the  time  hereinbefore  fixed,  nor  render  void 
the  contract  for  the  completion  of  said  work  and  the  fur- 
nishing of  said  materials." 

The  court  further  found  that  the  contractor,  Gross,  com- 
pleted his  contract,  but  failed  and  neglected  to  pay  certain 
subcontractors  and  materialmen,  and  that  said  subcontract- 
ors and  materialmen  thereafter  foreclosed  mechanics'  liens 
upon  said  building,  which  liens  amounted  in  all,  with  the 
necessary  costs  and  expenses,  to  the  sum  of  $2,274.08;  that 
the  defendants  Gross,  Brusa^  and  Wollae-ger  refused  to  defend 
said  action,  though  this  plaintiff  duly  tendered  them  the 
right  to  defend;  and  that  the  plaintiff  was  obliged  to  ex- 
pend the  said  sum  of  $2,274.08  to  remove  said  liens. 
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The  court  further  found  that  during  the  progress  of  said 
work  alterations  were  made  in  the  plans  and  specifications 
and  in  said  building  by  the  direction  of  the  plaintiff  and 
architect,  which  increased  the  cost  of  the  building  in  the  sum 
of  $467,  which  said  alterations  were  estimated  and  fixed  by 
the  architect  and  superintendent  at  such  sum,  and  that  the 
increase  of  the  contract  price  by  the  amount  so  estimated 
by  the  architect  as  value  of  said  extra  work,  changes,  and 
alterations  was  such  a  change  and  alteration  that  it  amounted 
to  a  material  change  of  the  contract,  and  so  changed  the 
position  of  the  sureties  to  their  prejudice  that  they  should 
be  released  from  their  contract  of  suretyship,  and  that  judg- 
ment should  be  entered  in  their  favor  dismissing  this  action 
as  to  the  sureties,  and  that  the  plaintiff  should  have  judg- 
ment only  against  the  defendant  Gross  for  the  sum  of 
$1,424.08,  with  interest,  being  the  amount  of  said  mechanics' 
liens,  less  $850  of  the  contract  price  which  the  plaintiff  had 
retained  in  his  hands. 

Judgment  was  entered  in  accordance  with  these  findings, 
and  the  plaintiff  appeals  from  that  part  of  the  judgment 
which  dismisses  the  action  as  to  the  sureties. 

For  the  appellant  there  was  a  brief  by  Julitu  K  Eoehr 
and  jE  /.  Bierks^  and  oral  argument  by  Mr.  Roehr.  They 
argued,  among  other  things,  that  under  the  terms  of  this 
contract  it  was  perfectly  proper  for  the  parties  to  make  any 
reasonable  changes  and  alterations  which  might  be  desired, 
as  the  building  progressed,  without  in  any  manner  releasing 
the  sureties  from  their  liability  on  their  guaranty.  Young 
V.  Toungy  21  Ind.  App.  509;  Doraey  v.  McOee^  30  Neb.  657; 
U.  S.  V.  Fred,  92  Fed.  Rep.  299;  Commd  v.  Shddon,  35  Neb. 
247;  DeMattos  v.  Jordan,  15  Wash.  378;  Hoyden  v.  Cook,  34 
Neb.  670.  The  sum  of  $467  in  excess  of  the  price  of  the 
building  as  originally  contemplated  was  not  such  a  material 
increase  over  the  contract  price  that  the  sureties  should  be 
released.      Consavl  v.  Sheldon,  35  Neb.  247;  O^Rourke  v. 
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BurJce,  44  Neb.  821;  Dorset/  v.  McGee,  30  Neb.  657;  Ashen- 
hoedel  V.  Fmdlay^  53  Mo.  App.  256.  A  surety  for  the  per- 
formance of  a  contract  will  be  released  from  liability  by  a 
change  or  alteration  of  such  contract  without  his  consent 
only  when  such  change  is  material  and  substantial.  SUpJiens 
V.  Elver,  101  Wis.  392;  Smith  v.  Molleson,  148  N.  Y.  241. 

For  the  respondents  there  was  a  brief  by  Austin,  Fehr  cj& 
Oehrz,  and  a  supplemental  brief  signed  also  by  G.  W.  Briggs, 
and  oral  argument  by  W.  H,  Austin.  They  contended,  iTi^/* 
ulia,  that  the  additional  cost  incurred,  without  a  written 
order  as  stipulated,  amounting  as  it  did  to  fully  one  eighth 
of  the  entire  contract  price,  was  such  a  change  of  condition 
and  modification  of  the  contract  as  to  release  the  sureties. 
Cowdery  v.  Hahn,  105  Wis.  455 ;  Stepliens  v.  Elver,  101  Wis. 
592;  Brandt,  Suretyship  &  G.  (1st  *ed.),  §  338;  Lloyd,  Build- 
ing, §  69;  StiUman  v.  Wichham,  106  Iowa,  597;  Northern 
Light  Lodge  v.  Kennedy,  7  N.  Dak.  146. 

WiNSLOw,  J.  The  evidence  not  having  been  brought  to 
this  court  by  a  bill  of  exceptions,  the  only  question  is  whether 
the  pleadings  and  findings  sustain  the  judgment.  WiUe  v. 
Bartz,  88  Wis.  424. 

The  findings  show  that  both  the  building  contract  and 
the  contract  of  guaranty  were  breached  by  failing  to  pro- 
tect the  plaintiff  against  subcontractors^  liens.  The  court, 
however,  relieved  the  sureties  from  liability  because  alter- 
ations had  been  made  in  the  plans  and  in  the  building, 
which  increased  the  contract  price  in  the  sum  of  $467.  As 
will  be  seen  by  reference  to  the  statement  of  facts  which 
precedes  this  opinion,  the  building  contract  itself  provided 
that  alterations  may  be  made  in  the  plans  and  specifications, 
either  by  way  of  addition  or  deduction,  without  vacating 
the  contract,  and  that  the  value  of  such  additions  or  deduc- 
tions shall  be  estimated  by  the  superintendent  and  added 
to  or  deducted  from  the  contract  price,  provided  that  the 
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order  for  such  change  shall  be  in  writing.  The  sureties 
agreed  to  guaranty  the  performance  of  the  contract  as  it 
stood.  This  provision  was  one  of  the  essential  parts  of  the  con- 
tract. It  was  plain  and  unambiguous.  By  their  agreement 
of  guaranty  they  undoubtedly  expressly  recognized  and  ap- 
proved all  material  parts  of  the  contract  and  assented  in 
advance  to  changes  or  alterations  in  the  plans  which  might 
be  ordered  in  writing  and  which  were  fairly  within  the 
meaning  of  the  provision.  Hayden  v.  Cooky  34:  Neb.  670. 
Probably  changes  which  would  completely  change  the  char- 
acter of  the  building,  as  from  a  dwellijig  house  to  a  shop, 
would  not  be  "  alterations  "  within  the  meaning  of  the  con- 
tract; but  that  question  is  not  now  before  us.  No  such 
changes  are  found  to  have  been  made.  The  court  found 
that  alterations  which  increased  the  original  contract  price 
($3,733)  by  the  sum  of  $467  constituted  such  an  increase  in 
the  contract  price  as  to  be  a  material  change  of  the  contract, 
and  hence  released  the  sureties. 

To  this  conclusion  we  cannot  agree.  The  changes  are  not 
described,  and  not  found  to  have  been  anything  beyond  or 
outside  of  the  proper  scope  of  the  term  "  alterations "  as 
used  in  the  contract.  The  building  evidently  remained  the 
same  building  in  character  as  the  one  contracted  for,  with 
alterations  increasing  the  expense.  But  it  wfi»  contemplated 
and  agreed  that  the  expense  might  be  increased  by  altera- 
tions; hence  the  mere  increase  of  expense,  at  least  to  the 
amount  here  found,  manifestly  releases  no  one. 

But  it  is  said  that  the  changes  were  made  by  oral  direc- 
tion, and  not  in  writing,  as  provided  by  the  contract.  There 
is,  however,  no  finding  to  this  effect.  The  finding  is  that 
changes  and  alterations  were  made  by  direction  of  the  plaint- 
iff and  his  architect,  and  that  the  amount  thereof  was  esti- 
mated at  their  proper  value  by  the  architect  and  superin- 
tendent, to  wit,  at  the  sum  of  $467.  The  necessary  inference 
from  this  finding  must  be  that  the  changes  were  ordered  in 
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writing  because  the  contract  expressly  prohibits  the  making 
of  any  change  or  the  making  of  any  allowance  therefor  un- 
less the  order  be  given  in  writing,  and  we  cannot  presume 
a  violation  of  this  provision  which  is  not  found.  Upon  the 
findings,  the  sureties  should  have  been  held  liable  equally 
with  the  principal. 

By  the  Cowl. —  That  part  of  the  judgnient  appealed  from 
is  reversed,  and  the  action  is  remanded  with  directions  to 
enter  judgment  against  the  sureties  for  the  same  amount  for 
which  the  principal  was  found  liable. 


DuBB,  Appellant,  vs.  Wildish,  Assignee,  and  others,  Ee- 

spondents. 

November  £0— December  7, 1900, 

Chattd  mortgages:  Invalidity  as  to  creditors:  Sales  by  m,ortgagor:  Di- 
version of  proceeds  with  consent  of  m^yrtgagee:  Pleading:  Evidence, 

1.  A  mortgage  of  a  stock  of  merchandise  permitted  the  mortgagor  to 
seU  and  to  make  additions  to  the  stock,  but  was  silent  as  to  the  dis- 
position to  be  made  of  the  proceeds  of  sales  over  and  above  the  ad- 
dition&  In  a  foreclosure  action  it  appeared  that  sales  were  largely 
in  excess  of  the  additions;  that  only  a  small  part  of  such  excess 
was  applied  on  the  mortgage  debt;  and  that  the  mortgagee  knew 
the  fact  and  made  no  objection.  Held,  that  in  the  absence  of  any 
explanation  the  court  might  properly  assume  that  the  remainder 
of  said  excess  was  used  by  the  mortgagor  pursuant  to  some  under- 
standing, express  or  implied,  with  the  mortgagee;  and  that  by  rea- 
son thereof  the  mortgage^  even  if  valid  on  its  face,  was  void  as  to 
creditors. 

2L  Where  such  an  understanding  between  mortgagor  and  mortgagee 
exists,  the  fact  that  the  mortgagee  afterwards  takes  possession  of 
the  property  does  not  validate  the  mortgage  as  against  creditors. 

a  Where  the  facts  invalidating  a  chattel  mortgage  appear  from  the 
complaint  in  a  foreclosure  action  and  from  evidence  admitted  with- 
out objection,  they  sustain  a  finding  of  such  invalidity,  even  though 
no  such  issue  was  tendered  by  the  answer. 

4.  In  an  action  to  foreclose  a  chattel  mortgage  the  fact  that  the  mort- 
gagor bad  other  creditors  is  properly  shown  by  the  record  of  a 
You  108—26 
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Yoluntary  assignment  by  the  mortgagor,  showing  the  filing  of  claims 
against  him  which  were  not  objected  to, — the  plaintiff  having  be- 
come a  party  to  the  assignment  proceedings  by  filing  his  claim 
secured  by  the  mortgage,  and  having  contested  the  right  of  the 
assignee  to  possession  of  the  mortgaged  property. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  Obren  T.  Williams,  Judge.    Affi/rmed. 

On  April  30,  1896,  Adolph  Landau  gave  the  plaintiff  a 
chattel  mortgage  to  secure  the  payment  of  four  notes  of 
$625  each,  due  November  1,  1896,  May  1, 1897,  November 
1, 1897,  and  May  1, 1898.  This  mortgage  covered  a  stock 
of  crockery  and  other  merchandise  and  trade  fixtures.  It 
was  duly  filed  May  4,  1896.  It  contained  the  following 
clause:  "The  mortgagors  shall  have  the  right  to  sell  the 
goods  covered  by  this  mortgage,  and  add  to  the  stock  by 
purchasing  other  goods."  The  mortgagor  remained  in  pos- 
session, and  sold  goods,  and  made  additions  to  the  stock  as 
follows:  Sales,  $6,690.53;  additions,  $4,423.36.  During  this 
time  he  paid  the  first  note  and  interest  on  the  other  notes 
to  January  30,  1897,  in  all  about  $765,  leaving  a  trifle  over 
$1,500  unaccounted  for,  and  which  he  used  for  other  pur- 
poses. He  attempted  to  file  statements  as  required  by  ch. 
241,  Laws  of  1887,  but  it  is  admitted  that  such  statements 
were  not  in  compliance  therewith. 

The  mortgage  was  in  fact  owned  by  the  Qerman-Araeri- 
can  Bank,  the  plaintiff  being  its  trustee.  The  mortgagor 
remained  in  possession,  and  continued  to  make  sales,  until 
December  9,  1897,  at  which  time  plaintiff  claims  the  repre- 
sentatives of  the  bank  took  possession.  This  is  denied  by 
defendants.  The  evidence  shows  that  possession  was  con- 
tested, both  parties  claiming  possession,  until  December 
13th,  when  Landau  made  a  voluntary  assignment  for  the 
benefit  of  his  creditors  to  the  defendant  Wildish,  The  latter 
attempted  to  take  absolute  possession,  but  was  ejected  by 
the  plaintiff's  representatives.  The  matter  got  into  court, 
and  possession  of  the  property  was  eventually  given  the  as- 
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signee.  See  Dutt  v.  Wildish^  100  Wis.  411.  By  stipulation 
of  the  parties  the  property  was  sold  by  the  assignee,  and 
the  proceeds  were  to  stand  in  lieu  of  the  property,  and  are 
now  held  by  the  assignee.  The  plaintiff  brings,  this  action 
to  foreclose  said  mortgage  and  to  secure  such  proceeds. 

The-  court  made  findings  at  great  length  on  the  question 
of  possession,  and  concluded  that  the  mortgage  was  valid 
as  to  the  fixtures,  and  void  as  to  the  other  property,  by  rea- 
son of  the  failure  of  Landau  to  comply  with  the  provisions 
of  the  statute.  Judgment  was  entered  for  plaintiflf  for  the 
value  of  the  fixtures,  and  for  the  defendants  as  to  the  re- 
mainder of  the  proceeds.  The  plaintiff  brings  'this  appeal 
from  that  part  of  the  judgment  which  adjudges  that  the  as- 
signee is  entitled  to  hold  a  part  of  said  proceeds. 

For  the  appellant  there  were  briefs  by  Sbyt  <6  Olwellj 
And  oral  argument  by  Z.  -4.  OlweU,  To  the  point  that,  the 
plaintiff  having  taken  possession  of  the  stock  of  goods  under 
the  authority  given  him  in  the  mortgage  before  his  right  to 
do  so  was  revoked  by  the  mortgagor,  his  title  was  perfectly 
good,  they  cited  Chynoweth  v,  Tenney^  10  Wis.  397;  Farmr 
ers*  L.  (&  T.  Co,  v.  Covvmerdal  Bank^  11  Wis.  207;  Single 
V.  PMps^  20  Wis.  398;  Roundy  v.  Corwerse^  71  Wis.  524; 
Jones,  Chattel  Mortgages,  §  178,  and  cases  cited  in  note  7; 
Natixmal  Bank  v,  Bryden,  80  N.  W.  Eep.  276. 

For  the  respondents  there  was  a  brief  by  W, «/.  cfe  J.  H. 
Turner^  and  oral  argument  by  TF.  J,  Turner. 

Babdeeit,  J.  The  mortgage  in  suit  contained  the  follow- 
ing provision:  " The  mortgagors  shall  have  the  right  to  sell 
goods  covered  by  this  mortgage,  and  add  to  the  stock  by 
purchasing  other  goods.  It  is  especially  agreed  that  this 
mortgage  shall  and  does  cover  such  after-acquired  property." 
Further  than  as  above  stated,  no  provision  was  made  re- 
garding the  disposition  of  the  proceeds  of  such  sales.  The 
-complaint  and  the  evidence  show  that  while  the  mortgagor 
was  in  possession  he  sold  goods  to  the  amount  of  $6,690.58^ 
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and  expended  $4,423.36  in  additions  to  the  stock;  that  dar- 
ing this  period  he  had  paid  about  $765  on  the  mortgage 
debt,  leaving  over  $1,500  wholly  unaccounted  for,  even  if 
he  paid  for  all  additions  to  the  stock, —  a  fact  not  shown. 

A  mortgage  which  permits  the  mortgagor  to  remain  in 
possession  of  the  mortgaged  property,  and  to  sell  it  and 
apply  the  proceeds,  partially  or  wholly,  to  his  private  use, 
is  void  as  to  creditors.  Pla^  v.  Lcmgworthyy  13  Wis.  629; 
Blakeslee  v.  Eosamcm^  43  Wis.  116.  The  same  is  true  if  the 
mortgage  is  given  with  the  understanding,  express  or  im- 
plied, that  the  mortgagor  shall  go  on  selling  the  property 
in  the  usual  course  of  trade,  applying  the  proceeds  to  his 
own  use.  Anderson  v.  PcUterson,  64  Wis.  557;  Bank  of  Kavr 
hauna  v,  Joanne^^  98  Wis.  321 ;  Charles  Baumbach  Co.  «. 
Hohkirhy  104  Wis.  488.  Where  any  such  understanding  ex- 
ists, the  fact  that  the  mortgagee  has  taken  possession  of 
the  property  does  not  validate  it  in  a  contest  with  cred- 
itors. Blakeslee  v.  Rossman^  supra.  It  is  probable  that 
since  the  passage  of  ch.  241,  Laws  of  1887,  and  in  view  of 
the  decision  in  Itoundy  v.  Converse^  71  Wis.  524,  a  mortgage 
which  permits  the  mortgagor  to  sell  the  property  and  make 
additions  to  the  stock,  and  does  not  make  express  provision 
as  to  the  application  of  proceeds,  might  be  held  valid  where 
statements  were  filed  as  required  by  the  statute.  But  in 
this  case  it  is  admitted  that  no  such  statements  were  filed 
as  were  required  by  the  statute. 

The  record  shows  that  the  mortgagor  was  left  in  posses- 
sion, and  was  permitted  to  make  sales;  that  over  $1,500  of 
such  proceeds  were  applied  to  his  personal  use.  There  is  no 
allegation  that  it  was  so  applied  contrary  to  any  agreement 
or  understanding  of  the  parties.  The  inference  is  that  it 
was  so  used  by  the  mortgagor  in  accordance  with  some 
agreement.  If  such  agreement  existed,  the  mortgage  waa 
absolutely  void  as  to  creditors;  and  the  fact — if  it  is  a  fact — 
that  the  mortgagee  afterwards  took  possession  did  not 
change  the  situation.     Charles  Bauwihach  Co.  v.  Hobhi/rJ^  104 
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Wis.  488.  When,  in  such  a  case,  the  mortgage  is  silent  as 
to  the  disposition  of  the  proceeds  of  sale  made  by  the  mort- 
gagor over  and  above  the  additions  to  the  stock,  the  law 
.would  presume  that  such  proceeds  were  to  be  applied  in 
satisfaction  of  the  mortgage  debt.  But  when  the  complaint 
and  the  evidence  show  sales  largely  in  excess  of  the  addi- 
tions, and  an  application  of  only  a  small  portion  of  such 
excess  upon  the  mortgage  debt,  to  the  knowledge  of  the 
mortgagee,  the  court  will  be  justified  in  assuming  that  the 
remainder  was  used  by  the  mortgagor  pursuant  to  some 
understanding,  express  or  implied,  with  the  mortgagee.  No 
objection  seems  to  have  been  made  by  the  mortgagee  to  the 
policy  pursued  by  the  mortgagor.  The  bank  was  the  actual 
owner  of  the  mortgage.  Its  officials  knew  the  facts,  as  a 
portion  of  the  money  was  checked  out  through  the  bank. 
Mr.  Pullen,  the  cashier,  was  frequently  in  the  store.  He  is 
presumed  to  be  familiar  with  the  transactions  of  the  bank. 
There  is  no  pretense  that  the  parties  were  not  familiar  with 
the  transactions  alleged  in  the  complaint.  No  explanation 
is  oflFered  or  reason  given  why  the  balance  of  sales  over  ad- 
ditions was  not  applied  to  reduce  the  mortgage  debt.  Ad- 
mitting that  the  mortgage  was  valid  on  its  face,  if  the  agree- 
ment mentioned  existed  the  inevitable  tendency  and  effect 
of  the  mortgage  was  to  hinder  and  delay  the  collection  of 
debts  against  the  mortgagor.  Anderson  v.  Patterson^  64 
Wis.  55T;  Bank  of  Kaukauna  v.  JocmneSy  98  Wis.  321. 

But  it  is  said  no  such  issue  is  tendered  by  the  answer. 
That  is  true,  but  very  many  of  the  facts  mentioned  appear 
on  the  face  of  the  complaint.  Considerable  of  the  testi- 
mony came  in  without  objection.  During  the  trial  testi- 
mony was  offered  by  defendants  as  to  the  removal  of  some 
of  the  stock  at  one  time  to  another  store.  This  was  objected 
to  by  plaintiff  as  not  being  within  the  issues  raised  by  the 
pleadings.  The  court  admitted  it  "  for  the  purpose  of  show- 
ing that  upon  the  grounds  alleged  in  the  answer  the  mort- 
gage was  void,  and  for  the  further  purpose  of  determining 
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who  had  the  possession  of  the  goods  from  and  after  the  9th 
of  December,  1897,  and  for  no  other  purpose.*'  The  record 
further  shows  that,  as  some  of  the  testimony  bearing  upon 
the  disposition  of  the  proceeds  of  sales  by  the  mortgagor 
was  being  offered,  plaintiffs  counsel  remarked  to  the  court, 
^'  All  under  the  same  limitation,"  to  which  the  court  made 
no  response.  It  is  needless  to  say  that  such  an  objection  is 
insufficient.  Substantially  all  of  the  evidence  bearing  upon 
the  fact  last  suggested  came  in  without  any  proper  objection 
thereto.  The  evidence  is  in  the  case,  which,  with  the  facts 
set  out  in  the  complaint,  is  sufficient  to  sustain  the  conclu- 
sion reached  by  the  trial  judge  that  the  mortgage  was  void 
as  to  creditors,  although  he  put  it  upon  other  grounds. 

It  is  further  argued  that  there  was  no  proper  evidence 
that  the  mortgagor  had  other  creditors.  The  evidence  on 
that  point  was  the  record  of  the  proceedings  in  the  volun- 
tary assignment  made  by  the  mortgagor  December  13, 1897. 
This  record  showed  claims  filed  to  the  amount. of  $4,978.28, 
and  that  $2,244.28  of  claims  were  not  objected  to.  This  in- 
cluded plaintiff's  claim  now  in  suit.  The  plaintiff  had  be- 
come a  party  to  the  assignment  proceedings,  and  had  had  a 
contest  with  the  assignee  as  to  the  possession  of  the  prop- 
erty, which  came  to  this  court.  Durr  'o.  Wildish,  100  Wis. 
411.  We  see  no  good  reason  why  such  record  was  not  prop- 
erly admissible  to  establish  the  amount  of  the  mortgagor's 
indebtedness. 

The  view  we  have  taken  of  the  case  renders  it  unneces- 
sary to  discuss  the  question  whether  plaintiff's  alleged  pos- 
session of  the  mortgaged  property  was  forcible  or  not.  We 
are  convinced  that  the  record  shows  that  the  mortgagor  was 
selling  goods  and  applying  a  portion  of  the  proceeds  to  his 
own  use  pursuant  to  some  agreement  with  the  mortgagee 
which  rendered  the  mortgage  void  as  to  creditors. 

By  the  Court — The  portion  of  the  judgment  appealed 
from  is  affirmed. 


CASES  DETERMINED 


AT 


January  Term,  1901. 


WsBSTBS,  Eespondent,  vs.  Pibrgb  and  others,  Ap^Uants. 

If  106  420 

September  £6, 1900 — January  8, 190 L  ' 


JEijectment:  Dieclaitner:  Judgment,  upon  whom  binding:  Lis  pendens: 
Unrecorded  oonveyance:  Tax  titles:  Limitations:  Commencement 
of  action. 

Pierce  and  Eallen  obtained  and  reoorded  tax  deeds  of  wild  and  un- 
ocoupied  lands  which  so  remained  for  more  than  three  years  there- 
after. Pierce  conveyed  to  Killen  and  Killen  to  Markham,  neither 
deed  being  recorded  till  after  the  statute  of  limitations  ran  in  favor 
of  the  tax  deeds.  Webster,  the  former  owner,  seasonably  com- 
menced an  action  of  ejectment  against  the  original  tax-title  olaim- 
antSy  relying  upon  the  record  titia  They  answered  by  a  full 
disclaimer  and  informed  plaintiff  where  the  tax  title  lay.  After 
the  expiration  of  the  period  limited  by  law  for  the  commencement 
of  an  action  to  avoid  the  tax  deeds,  the  complaint  was  amended 
by  making  Markham  and  his  vendee,  the  Northern  Wisconsin  Land 
Company,  parties  defendant.  Markham  answered  by  a  full  dis- 
claimer and  the  land'company  by  setting  up  the  statute  of  limita- 
tion&  A  notice  of  the  pendency  of  the  action  was  filed  at  first.  It 
was  admitted  that  the  tax  titles  were  void  unless  made  good  by 
the  running  of  the  statute  of  limitationsi  The  disclaimers  were 
not  falsified.  Judgment  was  rendered  against  all  of  the  defend- 
ants in  favor  of  plaintiff.    Held: 

1.  If  a  defendant  in  ejectment  answer  by  a  full  disclaimer  and 
the  answer  be  not  falsified,  he  is  entitled  to  a  judgment  dismissing 
the  action  with  costs;  though  the  judgment  is  nevertheless  con* 
elusive  of  plaintiff's  title  against  the  defendant  and  all  persons 
claiming  under  him  by  title  acquired  subsequent  to  the  filing  of 
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the  notioe  of  the  pendency  of  the  action  in  the  office  of  the  register 
of  deeds  of  the  proper  county. 

2.  The  status  of  the  owner  of  a  tax  title  to  unoccupied  land, 
created  by  the  tax  deed  and  record  thereof,  as  regards  being  liable 
to  an  action  of  ejectment  by  the  former  owner  if  the  tax  deed  be 
void,  is  destroyed  as  to  him  by  the  conveyance  of  the  tax  title  to 
another,  though  such  other  do  not  place  his  deed  upon  record. 

8.  The  general  statute,  sec.  8187,  Stats.  1898,  regarding  the  filing 
of  notices  of  lis  pendens  in  actions  affecting  title  to  real  property, 
does  not  apply  to  actions  of  ejectment,  such  actions  being  governed 
by  sec.  308a 

4  The  owner  of  land  by  title  acquired  of  the  defendant  in  an 
action  of  ejectment  prior  to  the  commencement  of  such  action 
and  held  under  an  unrecorded  deed  is  not  bound  by  the  judgment 
therein  against  such  defendant,  though  a  notice  of  the  pendency 
of  the  ejectment  action  be  filed  under  sec.  8187,  Stats.  18981  Such 
judgment  only  binds  the  defendant  and  all  interested  in  the  sub- 
ject of  the  action  by  title  acquired  from  the  defendant  subsequent 
to  the  filing  of  the  notice  of  the  pendency  thereof,  as  provided  in 
sec.  308a 

&  Under  sees.  4239,  4240,  Stats.  1898,  a  person  not  a  party  to  an 
action  as  originally  brought,  but  then  possessed  of  an  independent 
right  in  the  subject  thereof,  cannot  be  bound  by  the  filing  of  a  no- 
tice of  the  pendency  of  such  action  under  sea  8187,  as  regards  the 
right  to  the  benefit  of  the  statute  of  limitations,  it  being  provided 
in  the  section  first  mentioned  that  an  action  shall  be  deemed  com- 
menced as  against  a  defendant,  as  regards  any  statute  of  limita- 
tions, when  the  summons  shall  have  been  served  upon  him  or  a 
defendant  united  with  him  in  interest  or  there  has  been  a  b<ma 
fide  attempt  to  make  such  service  by  delivery  of  the  summons  to 
the  proper  ofiicer  for  service  with  the  intention  that  it  shall  be 
served. 

[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Langlade 
county:  John  Qoodland,  Circuit  Judge.     Reversed. 

Action  of  ejectment.  The  complaint  is  in  the  usual  form. 
The  action  was  originally  commenced  against  defendants 
O.  8.  Pierce  and  William  H,  Killen,  The  complaint  was 
duly  filed  April  13, 1893,  and  on  the  same  day  a  lis  pendens 
was  filed  in  due  form.    The  summons  was  served  on  said 
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defendants  April  14, 1893.  They  appeared  by  attorney  May 
3, 1893,  and  answered  July  12,  1893,  disclaiming  any  inter- 
est in  the  land  and  denying  that  at  t^  time  of  the  com- 
mencement of  the  action,  or  for  a  long  time  prior  thereto, 
they  were  in  possession  of  or  claimed  any  interest  in  the 
subject  of  the  action,  and  alleging  that  Robert  H.  Markham^ 
before  the  action  was  commenced,  by  a  quitclaim  deed  from 
them,  became  the  owner  of  all  the  interest  they  ever  had  in 
the  property,  and  that  he  or  his  grantee  was  the  owner 
thereof.  October  15, 1898,  an  amended  summons  and  com- 
plaint, which  included  said  Markham  and  the  Northern  Wib- 
conain  Land  Company  as  defendants,  were  served  on  them. 
December  21,  1898,  such  new  defendants  served  separate 
answers,  that  of  the  land  company  putting  in  issue  all  the 
allegations  of  the  complaint,  pleading  title  in  defendants 
under  three  tax  deeds  and  the  three-years  statute  of  limita- 
tions (sec.  1188,  Stats.  1898)  as  to  said  deeds.  The  answer 
of  defendant  Ma/rhham  put  in  issue  the  allegations  of  the 
complaint,  disclaimed  any  title  in  himself,  and  alleged  that 
whatever  title  he  ever  had  to  the  property  was  conveyed  to 
the  land  company  September  24, 1898,  and  prior  to  the  time 
he  was  served  with  the  summons  in  the  action. 

The  cause  was  tried  by  the  court  and  resulted  in  findings 
of  fact  by  agreement  of  the  parties  as  to  their  relations  to 
the  action  and  the  serving  and  filing  of  papers  therein,  in 
accordance  with  the  foregoing,  and  further  findings  by 
agreement  as  follows: 

An  amended  Us  pendens^  corresponding  to  the  amended 
summons  and  complaint,  was  duly  filed  October  14,  1898. 
Plaintiff  is  the  owner  and  entitled  to  possession  of  the  land 
in  question,  unless  the  fact  is  otherwise  by  reason  of  three 
tax  deeds  covering  the  lands,  which,  on  May  19,  1890,  were 
in  due  form  of  law  made  to  the  defendants  Pierce  and  Killen 
and  on  the  same  day  duly  recorded  in  the  office  of  the  reg- 
ister of  deeds  of  Langlade  county,  the  county  where  the 
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lands  lay,  said  tax  deeds  being  based  on  the  tax  sale  made 
by  the  treasurer  of  said  county  May  18, 1887.  All  the  lands 
are,  and  always  have  been,  wild  and  unoccnpied.  April  1, 
1891,  defendant  Pierosy  by  quitclaim  deed,  which  was  duly 
recorded  May  26,  1893,  conveyed  his  interest  in  the  lands 
to  defendant  EiUen.  April  8,  1893,  EtUen^  by  quitclaim 
deed, 'duly  recorded  June  5,  1893,  conveyed  his  interest  in 
the  land  to  defendant  Markham^  who,  on  September  24, 
1898,  conveyed  such  interest  to  the  defendant  land  company. 
Defendant  Killen^  May  15,  1898,  paid  Langlade  county 
$65.71  for  the  certificates  on  which  the  tax  deeds  were 
based,  and  May  15, 1808,  he  paid  the  costs  of  obtaining  and 
recording  the  deeds,  $11.94.  Until  the  recording  of  the 
quitclaim  deeds  mentioned,  plaintiff  was  ignorant  of  any 
change  in  the  tax-deed  title  from  the  grantees  mentioned  in 
such  deeds,  and  relied  entirely  upon  the  record  title,  which 
did  not  disclose  any  such  change.  The  tax  deeds,  unless 
cured  by  the  statute  of  limitations  pleaded,  are  void  for  ir- 
regularities not  affecting  the  assessment  or  groundwork  of 
the  tax  upon  which  the  deeds  are  based.  The  amount  for 
which  the  lands  were  sold  at  the  tax  sale,  together  with  the 
costs  of  obtaining  and  recording  the  tax  deeds  and  interest 
thereon  at  fifteen  per  cent,  per  annum  from  the  time  of  the 
payment  thereof  by  the  original  tax-deed  claimants,  down 
to  October  7,  1899,  is  $209.47. 

Upon  such  facts  the  court  decided  that  plaintiff  was  the 
owner  and  entitled  to  possession  of  the  lands  described  in 
the  complaint;  that  defendants  Pierce  ^nd  EiUen  asserted 
title  thereto  when  the  tax  deeds  were  recorded,  and  that 
their  situation  in  that  regard  was  not  changed  until  after 
the  commencement  of  the  action ;  that  the  action  was  prop- 
erly commenced  against  Pierce  and  EiUen  because  a  claim 
of  title  under  the  tax  deeds  was  asserted  by  them  so  far  as 
disclosed  by  the  record  at  the  time  of  such  commencement; 
that  the  conveyances  whereby  the  tax-title  claim  to  the  land 
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was  finally  vested  in  the  land  company  not  having  beeu 
recorded  till  after  the  Usjpendens  was  filed  in  the  action,  all 
parties  in  the  chain  of  title  reachyig  to  the  land  company^ 
and  said  land  company,  are  purchasers  subsequent  to  the 
filing  of  the  lie  pendens^  and  bound  by  the  result  of  the  ac- 
tion accordingly;  that  plaintiff  is  entitled  to  judgment  upon 
condition  of  his  paying  to  the  land  company  the  sum  of 
$209.47,  less  the  six  cents  damages  allowed  him,  and  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum  from  the  date 
of  the  findings,  within  ninety  days  from  such  date,  and  that 
if  such  condition  be  not  complied  with  defendants  should 
have  judgment.  A  conditional  order  for  judgment  was  en- 
tered in  accordance  with  such  decision.  Plaintiff  complied 
with  the  condition,  and  thereupon  judgment  was  entered  in 
his  favor  against  all  the  defendants,  from  which  this  appeal 
is  taken. 

Geo.  W.  Zaitaj  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Geo,  G,  Greene^ 
counsel,  and  oral  argument  by  Mr.  Greene  and  Mr.  TT.  H. 
Webster. 

The  following  opinion  was  filed  October  12, 1900: 

Mabshall,  J.  This  appeal,  as  to  appellants  Pierce  and 
KiUen^  is  ruled  by  Sherman  v.  Bemis^  58  Wis.  343,  and  Web- 
ster v.  KiUen^  99  Wis.  525.  It  was  decided  in  the  first  of  such 
cases,  and  affirmed  in  the  second,  that  if  a  defendant  in  eject- 
ment neither  has  nor  claims  to  have  any  interest  in  the  sub- 
ject of  the  action  or  any  possession  thereof  actually  or 
constructively  at  the  time  of  the  commencement  of  the  ac- 
tion, he  is  entitled  to  a  dismissal  thereof  with  costs.  In  the 
Webster  Case  it  was  held,*as  to  unoccupied  lands,  that  the 
situation  of  the  grantee  in  a  recorded  tax  deed,  as  regards 
being  in  the  constructive  possession  of  the  property  covered 
by  it,  claiming  title  thereto,  and  in  such  circumstances  liable 
to  an  action  of  ejectment  if  the  tax  deed  be  void,  is  destroyed 
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by  such  grantee  conveying  his  tax-title  interest  to  another 
before  suit  brought,  regardless  of  whether  such  other  places 
his  deed  on  record  or  not.  Both  cases  hold  that,  if  a  defend- 
ant in  ejectment  answer  that  he  parted  with  all  right,  title, 
and  interest  in  the  subject  of  the  action  prior  to  the  com- 
mencement thereof  and  is  neither  possessed  of  nor  claims 
any  interest  in  the  property,  the  only  issues  to  be  litigated 
are  whether  the  allegations  of  the  answer  are  true.  The 
cases  follow  the  law  as  long  settled  and  as  laid  down  in  the 
books  as  elementary.  "A  disclaimer  is  a  renunciation  of  the 
title  and  right  of  possession.  If  not  falsified  it  defeats  the  ac- 
tion. But  the  demandant  is  thereupon  entitled  to  the  pos- 
session of  the  land,  and  the  party  pleading  the  disclaimer  is 
forever  estopped  by  the  judgment  from  denying  his  right  of 
possession.  If,  however,  the  plea  is  falsified,  the  teaant  is 
bound  nevertheless,  and  the  demandant  may  have  judgment 
against  him.  The  judgment  upon  a  disclaimer,  whether  for 
or  against  the  demandant,  is  conclusive  in  his  favor  upon 
title,  as  between  the  parties."    Newell,  Ejectment,  812,  §  4. 

From  the  foregoing  it  must  be  seen  that  the  judgment 
against  Pierce  and  KiUen  is  erroneous.  Both  disclaimed 
having  any  title  or  claim  of  title  or  possession  of  the  prop- 
erty in  dispute,  and  their  answer,  upon  such  points,  was  not 
falsified. 

It  is  claimed  that,  under  the  lis  pendens  statute  (sec.  8187, 
Stats.  1898),  hereafter  to  be  considered,  and  the  rule  as  to 
the  status  of  the  grantee  in  tax  deeds  as  regards  the  former 
owner  of  the  property,  the  elementary  principle  referred  to 
does  not  apply.  It  is  not  deemed  necessary,  however,  at  this 
time,  to  rediscuss  the  whole  question.  It  seems  to  be  fully 
covered  by  Webster  v.  Kilhn,  supra,  and  the  principle  of  the 
S/i^rman  Case.  The  law  for  this  state  has  been  settled  for  too 
long  a  time  to  be  now  changed  in  a  matter  so  involving  prop- 
erty rights,  without  more  weight}'  reasons  for  it  than  have 
been  presented  by  counsel  or  discovered  by  our  own  inves- 
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tigations,  even  if  doubts  were  to  exist  whether  the  same  re- 
salt  would  be  reached  if  we  were  so  circumstanced  as  to  be 
able  to  view  the  subject  unhampered  by  previous  adjudica- 
tions. The  judgment  against  Pierce  and  KiUen  was  based 
on  the  conclusion  of  law  made  by  the  trial  court  that  their 
status,  as  regards  the  subject  of  the  action,  created  by  the 
taking  and  recording  of  the  tax  deed,  was  not  changed  prior 
to  the  commencement  of  the  action,  because  the  record  title 
to  the  property  was  not  changed.  We  must  hold  that  such 
conclusion,  and  the  judgment  to  which  it  led,  are  erroneous. 

What  has  been  said  necessarily  requires  a  reversal  of  the 
judgment  as  to  appellant  Marhham^  as  the  findings  of  fact 
show  that  he  parted  with  all  claim  to  the  property  before  he 
was  called  upon  to  defend  in  the  action. 

The  question  left  for  consideration  is.  Is  the  defendant 
Northern  Wuconei.n  Land  Company^  Marh}iarrC%  grantee, 
bound  by  the  judgment  from  the  time  of  the  commencement 
of  the  action,  because  Marhham^e  deed  was  not  placed  upon 
record,  by  force  of  the  lie  pendene  statute  (sec.  3187,  Stats. 
1898)?  Counsel  for  respondent  claim  that  for  all  the  pur- 
poses of  the  action  the  holders  of  the  record  title.  Pierce 
and  KiUen^  represented  the  title  in  fact,  because  of  the  lie 
pendens  statute,  which  provides  that,  "  In  an  action  affect- 
ing the  title  to  real  property,  .  .  .  from  the  time  of  the 
filing  of  the  lie  pendens,  the  pendency  of  such  action  shall 
be  constructive  notice  thereof  to  a  purchaser  or  incumbrancer 
of  the  property  affected  thereby;  and  every  purchaser  or 
incumbrancer  whose  conveyance  or  incumbrance  is  not  re- 
corded or  filed  shall  be  deemed  a  subsequent  purchaser  or 
incumbrancer  and  shall  be  bound  by  the  proceedings  in  the 
action  to  the  same  extent  and  in  the  same  manner  as  if  he 
were  a  party  thereto."  It  cannot  be  doubted  but  that  such 
language,  in  its  literal  reading,  includes  actioni^in  ejectment. 
Our  attention  is  called  to  the  fact  that  it  was  borrowed  from 
New  York  in  1867  and  that,  though  it  was  not  construed 
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there  as  applying  to  actions  of  this  kind,  before  such  adop- 
tion nor  thereafter,  it  was,  as  early  at  least  as  1866,  referred 
to  in  some  cases  in  such  a  way  as  to  indicate  that  its  appli- 
cation was  intended  to  be  as  broad  as  the  literal  sense  of  the 
words  indicates.  Stem  v.  O^OonneU^  85  N.  Y.  104;  Ayravlt 
V.  Murjphy^  54  K  T.  203;  Lamont  v.  Cheshire,  65  K  T.  30; 
Kursheedt  v.  Union  D,  S.  Inst  118  N.  T.  358.  It  is  signifi- 
<5ant,  however,  that  no  New  York  adjudication  has  been 
called  to  our  attention  by  counsel,  or  discovered  otherwise, 
where  it  has  been  held  that  the  actual  owner  of  property 
under  an  unrecorded  deed  can  be  bound  by  a  judgment  in 
ejectment  against  his  grantor  merely  from  the  fact  that  the 
record  title  was  in  such  grantor  at  the  time  of  the  com- 
mencement of  the  action  aud  a  lis  pendens  was  placed  on 
file  before  the  deed  of  the  secret  owner  was  placed  on  record. 
While  Lamont  v.  Cheshire^  supra,  was  an  action  in  ejectment, 
it  did  not  involve  the  eflFect  of  the  filing  of  a  notice  of  lis 
pendens  in  such  an  action.  The  lis  pendens  there  considered 
was  filed  in  an  ordinary  action  to  recover  a  debt  where  real 
estate  is  attached  under  the  New  York  Code. 

It  would  seem,  independent  of  authority,  that  the  effect 
of  a  judgment  of  ejectment  in  New  York,  notwithstanding 
the  general  provision  regarding  the  filing  of  a  notice  of  lis 
pendens  in  an  action  aflFecting  real  estate  (sec.  182,  p.  486,  3 
Banks  &  Bros.'  E.  S.,  6th  ed.),  which  provision  is  substan- 
tially the  same  as  ours,  is  governed  by  the  special  provision 
on  the  subject  (sec.  32,  p.  576),  which  reads  as  follows: 
"  Every  judgment  in  an  action  of  ejectment  rendered  upon 
a  verdict  of  a  jury,  or  a  report  of  a  referee  upon  the  facts, 
or  upon  the  decision  of  a  single  judge  upon  the  facts,  shall 
be  conclusive  as  to  the  title  established  in  such  action,  upon 
the  party  against  whom  the  same  is  rendered,  and  against 
all  persons  claiming  from,  through,  or  under  such  party,  by 
title  accruing  after  the  commencement  of  such  action."  It 
will  be  seen  that  the  special  and  general  provisions  are  di- 
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rectly  in  conflict  if  each  can  be  said  to  apply  to  the  same 
thing,  hence,  by  a  very  familiar  rule  of  statutory  construc- 
tion, the  special  governs  the  general  provision,  the  presump- 
tion of  law  being  that  it  was  the  legislative  purpose  to  make 
an  exception  to  that  effect.  But  the  ??ew  York  court  seems 
to  have  passed  upon  the  question  in  Sheridan  v,  Andrews^  49 
N.  Y.  478,  which  we  apprehend  was  not  discovered  by  coun- 
sel either  for  appellants  or  respondent  in  their  study  of  this 
case  and  the  preparation  of  it  for  presentation  to  this  court, 
else  some  attention  would  have  been  paid  to  it  by  them. 
That  was  an  action  of  ejectment,  and  the  question  was 
raised  of  whether  a  purchaser  of  the  subject  of  the  action 
pendente  lite^  there  being  no  notice  of  Us  pendens  on  jBle  pur- 
suant to  the  general  lis  pendens  statute  relating  to  actions 
affecting  the  title  to  real  estate,  was  bound  by  the  judgment. 
The  court  decided  in  the  affirmative  on  the  ground  that  the 
effect  of  the  judgment  was  governed  wholly  by  the  special 
statute  regarding  the  effect  of  judgments  in  ejectment;  that 
by  such  statute  such  a  judgment  reaches  all  titles  acquired 
from,  through,  or  under  the  defendant  subsequent  to  the 
commencement  of  the  action;  that  compliance  with  the  pro- 
visions of  the  lis  pendens  statute,  in  order  to  protect  the 
plaintiff  against  the  conduct  of  the  defendant  pending  the 
action,  was  unnecessary.  The  court  used  the  following  de- 
cisive language:  "  It  is  difficult  to  see  how,  in  an  action  of 
ejectment,  a  notice  of  lis  pendens  can  be  necessary  to  bind 
even  -pnvchdc&QT^ pendente  lite  by  the  judgment.  The  statute 
is  explicit  that  the  judgment  shall  bind  all  persons  claiming 
under  the  defendant  by  title  acquired  after  the  commence- 
ment of  the  action."  True,  the  precise  point  to  which  the 
quoted  language  refers  was  not  necessarily  involved  in  the 
case;  but  the  general  question  of  the  effect  of  a  judgment 
in  ejectment  was  under  consideration,  and  it  is  fair  to  con- 
clude that  the  quoted  language  shows  clearly  the  views  of 
the  New  York  court  upon  such  point.     It  should  be  noted 
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that  the  lis  pendens  feature  of  our  sec.  3088  is  not  found  in 
the  New  York  statutes. 

There  are  found  in  the  decisions  of  this  court,  as  in  those  of 
New  York,  expressions  regarding  the  general  Us  pendens  stat- 
ute that  would  indicate,  if  sec.  3088,  Stats.  1898,  were  left 
out  of  view,  that  such  statute  is  considered  to  have  general 
application  according  to  the  literal  sense  of  the  words. 
Counsel  for  appellants  called  our  attention  to  instances  of 
that  kind  —  Coe  v.  Manseau,  62  Wis.  81,  and  C^Uler  f>.  James^ 
64  Wis.  173, —  but  it  will  be  noted  that  the  question  now 
under  consideration  was  not  raised  in  either  of  those  cases. 
The  lis  pendens  to  which  the  remarks  of  the  court  were  di- 
rected in  one  case  was  in  an  action  to  foreclose  a  mortgage, 
and  in  the  other  an  action  to  remove  a  cloud  on  the  title  to 
real  property. 

So  the  question  for  consideration  comes  down  to  this: 
Are  actions  in  ejectment  excepted  from  the  general  language 
of  sec.  3187,  Stats.  1898,  by  sec.  3088  ?  The  one  says  that  in 
an  action  affecting  the  title  to  real  property,  from  the  time 
of  the  filing  of  the  lis  pendens  "  the  pendency  of  such  ac- 
tion shall  be  constructive  notice  thereof  to  a  purchaser  or 
incumbrancer  of  the  property  affected  thereby;  and  every 
purchaser  or  incumbrancer  whose  conveyance  or  incum- 
brance is  not  recorded  or  filed  shall  be  deemed  a  subsequent 
purchaser  or  incumbrancer  and  shall  be  bound  by  the  pro- 
ceedings in  the  action  to  the  same  extent  and  in  the  same 
manner  as  if  he  were  a  party  thereto;"  the  other,  that 
"every  judgment  rendered  in  any  such  action  [an  action  of 
ejectment]  shall  be  conclusive  as  to  the  title  established 
therein  upon  the  party  against  whom  it  is  rendered  and 
upon  all  persons  claiming  from,  through  or  under  him  by 
title  accruing  after  the  filing  of  a  notice  of  the  pendency  of 
the  action  in  the  office  of  the  proper  register  of  deeds,"  etc. 
Up  to  1878  the  latter  section  was  similar  to  the  law  of  New 
York,  referred  to  in  Sheridan  v,  Andreios^  49  N.  Y.  478.    In 
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the  revision  of  that  year  the  lis  pendens  feature  was  added, 
not,  as  it  appears  by  the  revisers'  notes,  for  the  purpose  of 
extending,  but  of  limiting,  the  scope  of  the  section.  They 
remarked,  in  substance,  that  the  old  statute  was  good  enough 
when  first  enacted,  because  then  actions  of  ejectment  were 
commenced  by  declaration,  the  filing  of  which  furnished 
some  means  of  acquainting  a  subsequent  purchaser  with  the 
pendency  of  the  action;  but  that  under  the  Code  the  action 
is  commenced  by  summons,  without  anything  necessarily 
appearing  of  record  to  show  that  an  action  has  been  com- 
menced; that  in  view  of  the  changed  method  of  procedure, 
the  effect  of  a  judgment  in  ejectment  should  date  only  from 
the  time  some  public  notice,  accessible  to  purchasers,  is  gfVen. 
That,  so  far  as  it  is  entitled  to  weight,  indicates  that  the 
purpose  of  the  amendment  was  to  regulate  actions  of  eject- 
ment, as  regards  persons  not  named  as  defendants,  wholly 
by  sec.  3088.  The  lis  pendens  feature  was  added  eleven 
years  after  the  change  was  made  in  sec.  3187  extending  the 
effect  of  the  filing  of  a  notice  of  lis  pendens  to  persons 
claiming  title  to  the  subject  of  the  action  under  unrecorded 
deeds. 

Now,  if  we  look  at  the  situation  as  it  existed  before  the 
change  in  sec.  3088,  we  must  say,  as  indicated  by  the  New 
York  court,  that  actions  of  ejectment,  by  such  section,  were 
excepted  out  of  the  general  lis  pendens  provision,  under  the 
familiar  rule  of  statutory  construction,  that  where  there  is 
a  general  statute  covering  a  class,  and  a  particular  statute 
covering  a  particular  member  of  such  class,  the  latter  will 
prevail,  upon  the  legal  presumption,  that  obtains  in  the  ab- 
sence of  a  clear  indication  to  the  contrary,  that  it  was  the 
legislative  purpose  to  except  the  particular  matter  from  the 
general  class.  Mason  v.  Ashland^  98  Wis.  540;  Maxwell, 
Interpretation  of  Statutes,  232.  If  we  could  say,  but  we 
cannot,  that  the  general  language  of  sec.  3187  was  origi- 
nally intended  to  cover  sec.  3088,  then,  as  the  amendment  to 
Vol.  108—27 
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the  latter  is  clearly  repugnant  to  the  former  as  regards  the 
owners  of  land  under  unrecorded  deeds,  the  conclusion  must 
be  that  the  law  of  1878  amends,  by  implication,  sec.  3187. 
In  any  event  it  seems  that  the  effect  of  a  judgment  in  eject- 
ment is  governed  wholly  by  sec.  3088.  If  that  was  not  the 
situation  prior  to  the  amendment  of  the  section  in  1878,  such 
amendment  certainly  had  that  effect.  So,  a  judgment  in 
ejectment,  by  the  plain  letter  of  the  statute,  does  not  reach 
further  than  the  defendant  and  "persons  claiming  from, 
through  or  under  him  by  title  accruing  after  the  filing  of 
the  notice  of  the  pendency  of  the  action  in  the  office  of  the 
proper  register  of  deeds." 

TBere  is  a  further  limitation  upon  the  effect  of  sec.  3187. 
"While  that  provides  generally  who  shall  be  deemed  pur- 
chasers from  the  defendant  subsequent  to  the  commence- 
ment of  the  action  for  all  general  purposes,  sees.  4239, 4240, 
Stats.  1898,  provide  specially  for  the  circumstances  under 
which  a  person  shall  be  affected  by  limitation  statutes,  to 
the  effect  that  an  action  shall  not  be  deemed  commenced  as 
to  any  defendant  for  the  purposes  of  such  statutes,  till  the 
summons  has  been  served  on  him  or  there  has  been  an  at- 
tempt to  make  such  service  in  the  manner  there  pointed  out. 
It  was  held  in  Levy  v.  WUcox^  96  Wis.  127,  that  a  person  so 
circumstanced  that  his  right,  at  the  time  of  the  commence- 
ment of  the  action,  is  not  dependent  upon  that  of  the  de- 
fendant, is  not  bound  by  such  action,  as  regards  any  statute 
of  limitations,  till  he  is  brought  into  the  action  by  amend- 
ment and  there  has  been  a  service  or  attempted  service  of 
the  summons  upon  him.  No  reason  is  perceived  for  chang- 
ing the  rule  as  there  laid  down.  When  an  action  is  com- 
menced against  a  person,  the  limitation  statute  as  to  such 
action,  as  regards  the  cause  of  action,  is  thereby  interrupted 
and  such  person  cannot  transfer  to  another,  having  actual 
or  constructive  notice  of  the  action,  a  better  right  than  he 
himself  possesses;  but  the  interruption  of  the  running  of  the 


Wis.]  JANUARY  TERM,  1901.  419 

Webster  vs.  Pierce  and  othersp 

statute  as  to  such  cause  of  action  will  not  affect  the  rela- 
tions between  the  plaintiff  and  a  person  not  a  party  to  the 
action  whose  right,  at  the  time  of  the  commencement  thereof, 
is  independent  of  that  of  the  defendant.  Such  a  person  can 
no  more  be  affected  by  the  commencement  of  the  action,  as 
regards  the  statute  of  limitations,  than  can  a  person  joined 
as  a  defendant  with  another  with  whom  he  is  not  united  in 
interest,  be  affected  by  the  mere  service  or  attempted  serv- 
ice of  the  summons  upon  such  other.  That  is  the  obvious 
effect  of  sees.  4239,  4240,  Stats.  1898. 

In  view  of  the  fact  that  it  was,  in  effect,  stipulated  and 
found  in  the  action  that  plaintiffs  title  was  effectually  di- 
vested by  the  tax  titles  owned  by  the  Northern  Wisconsin 
Land  Company  if  the  statute  of  limitations  upon  the  right 
to  avoid  such  titles,  as  to  such  company,  had  run  in  favor  of 
such  titles  before  the  action  was  commenced  as  to  such  com- 
pany, it  follows  from  what  has  been  said  that  the  judgment 
appealed  from  must  be  reversed  as  to  all  appellants  and  that 
the  cause  must  be  remanded  with  directions  to  render  judg- 
ment dismissing  the  complaint  with  .costs  in  favor  of  all  of 
the  defendants. 

By  the  CovH, —  So  ordered. 

Oassodat,  0.  J.,  took  no  part. 

The  respondent  moved  for  a  rehearing. 

For  the  appellants  there  was  a  brief  by  Geo.  W.  Latta^  and 
for  the  respondent  a  brief  by  W.  H.  Webster^  per  ssj  and  Oeo. 
/}.  Oreene,  of  counsel. 

The  motion  was  denied  January  8, 1901. 
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Wbbsteb,  Bespondent,  vs.  Moors  and  others^  Appellants. 
September  £6, 1900 — January  8, 1901* 
Webster  v.  Pierce,  ante,  -p,  ASfH^  followed. 

Appeal  from  a  judgment  of  the  oirouit  court  for  Lang- 
lade county:  John  Goodland,  Circuit  Judge.    Reversed. 

Appeal  from  a  judgment  rendered  in  plaintiflPs  favor 
against  all  of  the  defendants  in  an  action  of  ejectment. 
The  pleadings  and  facts  are  similar  to  those  in  Webster  v. 
Pierce^  ante,  p.  407,  and  the  questions  of  law  presented  by 
the  appeal  are  the  same.  The  actions  differ  only  in  the 
parties  defendant,  the  lands  involved,  the  date  of  the  tax 
deeds,  and  some  other  matters  not  material  to  the  legal 
questions  upon  which  the  appeal  turns. 

Geo,  W.  Latta,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Oeo.  O,  Chreeney 
of  counsel,  and  oral  argument  by  Mr.  Oreene  and  Mr.  W.  H. 
Webster. 

The  following  opinion  was  filed  October  12, 1900: 

Marshall,  J.  This  case  is  ruled  in  appellants'  favor  by 
the  decision  in  Webster  v.  Pierce,  ante,  p.  407.  We  refer  to 
the  opinion  there  instead  of  rediscussing  the  points  decided. 

By  the  Gourt, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remande<l  with  directions  to  render 
judgment  for  the  defendants  dismissing  the  complaint  with 
costs. 

Cassoday,  C.  J.,  took  no  part. 

The  respondent  moved  for  a  rehearing. 

For  the  appellants  there  was  a  brief  by  Geo.  W.  Zatta^ 
and  for  the  respondent  a  brief  by  W.  H.  Webster^  per  w,  and 
Geo.  G.  Greene,  of  counsel. 

The  motion  was  denied  January  8,  1901. 
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Miles,  Respondent,  vs.  Mutual  Reserve  Fund  Life  Asso- 
ciation, Appellant. 

October  SO,  1900  ^January  8, 1901, 

(1-5)  Life  insurance:  Benefit  cissodation:  Nonpayment  of  assessment: 
Forfeiture:  Burden  of  proof  :  Pleading:  Authority  to  make  assess- 
ment: Receipt  after  forfeiture:  Waiver:  Making  subsequent  as- 
sessment  (6, 7)  Champerty:  Purchase  by  attorney  of  daim  in  suit: 
Pleading. 

L  A  benefit  association  claiming  that  a  membership  certificate  has 
been  forfeited  by  failure  to  pay  an  assessment  must  show  affirma- 
tively that  the  assessment  was  imposed  in  strict  accordance  with 
the  insurance  contract. 

2b  Under  the  liberal  rules,  prevailing  in  this  state,  for  the  construction 
of  pleadings,  an  allegation  in  an  answer  that  an  assessment  was 
duly  made  sufficiently  states  that  the  conditions  existed,  and  were 
properly  so  found,  upon  which  the  right  to  make  the  assessment 
depended,  and  that  the  assessment  was  made  by  proper  authority. 

3.  The  constitution  of  a  benefit  association  provided  that  on  certain 
fixed  dates,  or  at  such  other  dates  as  the  board  of  directors  might 
determine,  an  assessment  should  be  made  on  the  entire  member- 
ship for  such  sums  as  the  executive  committee  might  deem  suffi- 
cient to  meet  the  existing  claims  by  death.    Held: 

(1)  Action  by  the  board  of  directors  was  not  required  except  in 
fixing  the  time  for  making  an  assessment  where  it  was  to  be  made 
at  a  date  other  than  one  of  the  dates  fixed  by  the  oonstitution ;  and 
where  the  time  had  been  so  fixed  the  executive  committee  had 
power  to  make  the  assessment 

(2)  The  power  of  the  executive  committee  was  not  limited  to 
making  such  an  assessment  as  was  in  fact  necessary  to  satisfy  the 
claims,  but  was  a  broad  discretionary  power  to  make  an  assess* 
ment  for  such  sum  as  was  necesssoy  in  their  judgment  to  provide 
for  such  claima 

4  Receipt  of  an  overdue  assessment  on  condition  that  the  member  was 
then  in  good  health  did  not  waive  a  forfeiture  caused  by  the  de- 
linquency, where  the  member  was  not  in  good  health  and  there  was 
a  prompt  offer  to  return  the  money  upon  discovery  of  the  facta 

fi.  Under  a  policy  providing  for  a  reinstatement  after  forfeiture  upon 
conditio!  of  the  payment  of  all  subsequent  assessments,  the  mak- 
ing of  a  subsequent  assessment  does  not  operate  as  a  waiver  of  tlie 
forfeitura 
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0.  The  purchase  by  an  attorney  of  the  claim  of  his  client,  pending  an 
action  for  its  enforcement,  with  the  intent  to  carry  on  the  litiga- 
tion at  his  own  expense  and  for  his  own  benefit,  is  ohampertous 
and  Toid. 

7«  Champerty  need  not  be  pleaded  or  an  issue  formed  in  regard  thereto 
in  order  that  it  may  be  established  and  a  dismissal  of  the  action 
obtained  because  thereof 

Appbal  from  a  jadgment  of  the  cironit  oonrt  for  Ashland 
county:  John  K.  Paeish,  Circuit  Judge.     Reversed. 

Action  to  recover  on  an  insurance  certificate  issued  on  the 
life  of  Louis  Toepel  in  favor  of  his  wife.  The  policy  provided, 
among  other  things,  that  if  any  assessment  made  pursuant 
to  the  insurance  contract  should  not  be  paid  within  the  period 
stipulated  the  policy  should  be  void.  The  constitution  of 
the  association  authorized  the  executive  committee  to  rein- 
state any  delinquent  member  within  one  year  after  his  de- 
linquency occurred,  for  good  cause  shown  and  upon  satis- 
factory evidence  of  good  health  and  payment  of  subsequent 
dues  and  assessments.  The  insurance  contract  further  pro- 
vided that,  "  On  the  first  week  day  of  the  months  of  Febru- 
ary, April,  June,  August,  October,  and  December  of  each 
year  (or  at  such  other  dates  as  the  board  of  directors  may, 
from  time  to  time,  determine),  an  assessment  shall  be  made 
upon  the  entire  membership  in  force  at  the  date  of  the  last 
death  of  the  audited  death  claims  prior  thereto,  for  such 
sums  as  the  executive  committee  may  deem  sufiicient  to 
meet  the  existing  claims  by  death,  the  same  to  be  appor- 
tioned among  the  members  according  to  the  age  of  each 
member;  *'  and  that  any  member  who  should  fail  to  pay  any 
asssessraent  according  to  the  terms  of  the  policy  should  for« 
feit  his  membership  and  all  the  rights  under  his  certificate. 

On  March  16, 1898,  the  board  of  directors  and  the  execu- 
tive committee  of  the  association  resolved  as  follows:  "In- 
asmuch as  on  this  16th  day  of  March,  1898,  there  is  not  a 
sufficient  amount  in  the  death  fund  to  piiy  death  claim  No. 
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10,517,  under  policy  No.  119,612,  amount  $2,000,  issued  to 
James  L.  Lang  of  Eouseville,  Pa.,  and  other  claims  (through 
deceased  members)  now  standing  approved  by  the  executive 
committee,  a  mortuary  call  is  hereby  ordered  to  be  made 
upon  the  entire  membership  subject  by  contract  to  assess- 
ment and  in  force  upon  the  books  of  the  association  as  its 
rules  provide,  on  the  9th  day  of  March,  1898,  being  the  date 
of  the  death  of  said  James  L.  Lang,  whose  proofs  of  death 
are  approved  and  are  now  on  file  in  this  office,  and  the  mor- 
tuary call  shall  be  for  one  sixth  of  the  maximum  rates  at 
the  age  of  assessment,  to  apply  to  all  policies  upon  the  mem- 
bership above  named  the  executive  committee  may  deem 
liable  thereunder,  and  upon  all  other  policies  the  amount  or 
assessment  shall  be  determined  by  the  executive  committee, 
and  this  shall  be  known  as  mortuary  call  No.  97."  The 
amount  of  the  assessment  apportioned  to  the  certificate  in 
suit  was  $2.87.  Under  the  terms  of  the  insurance  contract, 
the  time  limited  for  the  assured  to  pay  his  assessment  ex- 
pired on  the  1st  day  of  May,  1898.  He  failed  to  pay  the 
assessment  within  such  period,  whereby  such  certificate  be- 
came forfeited,  if  the  assessment  was  legally  made,  subject, 
however,  to  the  right  of  the  exec,utive  committee  to  reinstate 
the  assured  as  a  member  of  the  association  for  good  cause 
shown  and  on  the  further  conditions  above  mentioned. 

On  May  18, 1898,  and  after  Toepel,  by  reason  of  the  facts 
stated,  had  ceased  to  be  a  member  of  the  association,  an 
assessment  of  $2.87  was  made  against  him  and  notice  thereof 
duly  addressed  to  him. 

On  May  23, 1898,  the  assured,  by  a  member  of  his  family,  ap- 
plied to  the  association  for  reinstatement,  sending  with  such 
application  $2.87  and  representing  that  the  assured  was  in 
good  health,  had  no  idea  of  abandoning  his  insurance,  and 
that  the  failure  to  pay  the  assessment  within  the  time  lim- 
ited therefor  occurred  by  reason  of  his  being  absent  from 
his  place  of  business  and  his  agent  in  charge  not  understand- 
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ing  the  notice  of  suoh  assessment.  The  next  day  after  the 
money  was  sent  to  the  association  Toepel  died,  and  on  the 
next  day  it  sent  to  his  address  a  receipt  for  $2.S7  and  a  no- 
tice of  reinstatement  of  his  membership  on  condition,  among 
other  things,  that  he  was  then,  and  had  been  for  the  previous 
twelve  months,  in  good  health,  and  that  otherwise  the  re- 
tention of  the  money  and  the  sending  of  the  receipt  should 
not  waive  the  forfeiture  of  the  certificate.  Six  days  after 
the  mailing  of  the  receipt  to  the  assured,  the  association  re- 
ceived from  the  attorneys  for  Mrs.  Toepel  notice  of  the  death 
of  her  husband,  with  a  request  for  blanks  to  be  used  in  mak- 
ing application  for  payment  of  the  insurance.  The  associa- 
tion replied  by  sending  such  blanks,  expressly  reserving  its 
right  to  insist  upon  a  forfeiture  of  the  policy,  and  oflfered  to 
return  the  $2.87.  Payment  of  the  policy  was  refused  be- 
cause of  the  facts  stated. 

Mrs.  Toepel  commenced  this  action,  Mr.  J,  J.  Milea  act- 
ing as  her  attorney.  Thereafter  Milea  purchased  the  cause 
of  action  for  a  small  amount  of  money,  taking  an  assign- 
ment thereof  and  becoming,  without  objection,  substituted 
as  plaintiff  in  place  of  Mrs.  Toepel. 

The  facts  detailed  were  disclosed  by  the  evidence,  and  at 
the  close  thereof  defendant's  counsel  moved  the  court  for 
the  direction  of  a  verdict,  first,  because  the  assignment  of 
the  policy  to  plaintifif  was  absolutely  void,  and  second,  be- 
cause the  evidence  failed  to  establish  a  cause  of  action 
against  defendant.  The  motion  was  denied  and  due  excep- 
tion taken  to  the  ruling.  A  verdict  was  then,  on  motion, 
directed  in  plaintiflf's  favor,  and  a  proper  exception  was 
taken  thereto.     Judgment  was  entered  accordingly. 

For  the  appellant  there  was  a  brief  by  Tomkins  t6  Mer- 
rill^ and  oral  argument  by  Geo,  F.  Merrill. 

For  the  respondent  there  was  a  brief  signed  by  A.  W. 
Sanborn^  of  counsel,  and  oral  argument  by  J,  J.  Milea.  k 

The  following  opinion  was  filed  November  16,  1900: 
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Makshall,  J.  The  record  does  not  disclose  upon  what 
ground  the  trial  court  decided  that  plaintiff  was  entitled  to 
recover.  Counsel  for  appellant  have  failed  to  be  of  any  as- 
sistance in  that  regard,  though  they  are  here  insisting  that 
the  judgment  appealed  from  should  be  reversed  on  the 
merits.  We  find  in  counsel's  brief,  under  the  head  of  "Ar- 
gument," about  one  half  page  of  printed  matter  containing 
a  mere  statement  that  Toepel  forfeited  his  membership  by 
failing  to  pay  call  No.  97  for  |2.87;  that  neither  the  receipt 
of  the  money  on  the  false  representation  that  Toepel  was 
in  good  health,  nor  the  making  of  the  assessment  subsequent 
to  the  forfeiture  of  the  certificate,  waived  such  forfeiture, 
with  citations  of  a* few  authorities  on  each  proposition. 

It  is  not  contended  here,  and  we  assume  was  not  in  the 
court  below,  but  that  Toepel  in  fact  failed  to  pay  call  No.  97 
within  the  time  limited  therefor  by  the  insurance  contract, 
or  but  that  such  failure  was  not  waived  by  the  mere  giving 
of  the  conditional  receipt  for  the  money  upon  the  repre- 
sentation made  that  Toepel  was  in  good  health.  The  in- 
surance contract  expressly  provided  that  the  membership 
created  by  it  would  terminate  upon  the  failure  of  the  as- 
sured to  pay  any  assessment  thereon,  made  according  to  its 
terms,  within  the  time  limited  therefor  by  such  contract. 
The  evidence  is  undisputed  that  there  was  such  a  failure, 
assuming  that  call  No.  97  was  properly  made,  that  the  facts 
requisite  by  the  terms  of  the  contract  to  a  reinstatement  of 
the  membership  did  not  exist,  that  the  money  sent  to  pay 
the  delinquent  call  was  retained  by  the  association  on  con- 
dition among  others  that  the  representations  made  to  it  as 
to  Toepel's  good  health  were  true,  that  they  were  untrue, 
and  that,  upon  the  association  being  so  informed,  it  promptly 
offered  to  return  the  money ;  leaving  no  room  to  claim  that 
the  forfeiture  was  waived  from  the  mere  fact  of  the  giving 
of  the  conditional  receipt.  All  of  such  propositions  are  so 
obviously  correct  that  we  must  assume  counsel  have  not 
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suggested  in  their  brief  the  points  which  were  in  the  judi- 
cial mind  in  the  court  below  in  directing  a  verdict  for  plaint- 
iflf,  and  have  failed  to  meet  such  points  in  this  court  Prob- 
ably the  circuit  judge  held  that  call  No.  97  was  not  made 
as  provided  in  the  insurance  contract.  Counsel  for  respond- 
ent urges  that  point  in  support  of  the  judgment,  and  it  seems 
to  be  the  only  one  the  trial  court  could  have  deemed  of  suffi- 
cient importance  to  require  much  consideration. 

It  is  well  settled,  as  suggested  by  respondent's  counsel, 
that  when  a  forfeiture  of  an  insurance  policy  is  claimed  as  a 
justification  for  not  paying  it  at  maturity,  the  existence  of 
the  precise  condition  which  by  the  terms  of  the  contract 
worked  its  termination  must  be  clearly  shown.  If  such  con- 
dition be  failure  to  pay  an  assessment  upon  the  membership, 
it  must  be  made  to  appear  that  such  assessment  was  made 
by  the  persons  and  under  the  conditions  and  for  the  amount 
provided  in  the  contract,  and  that  notice  thereof  was  brought 
home  to  the  assured  according  to  its  terms.  Bacon,  Ben. 
Soc.  §  377;  Underwoodv.  Iowa  Legion  of  Honor  ^  66  Iowa,  134; 
Bates  V.  Detroit  M.  £.  Asso.  51  Mich.  587;  Passenger  Con- 
ductors^ L.  Ins,  Co.  V.  Birnbauniy  116  Pa.  St.  665 ;  Covenant 
M,  B.  Asso.  V.  Spies,  114  111.  463;  Baker  v.  Citizens'  M.  F. 
Ins.  Co.  51  Mich.  243.  Hence  the  burden  of  proof  in  this 
case  was  upon  appellant  to  show  affirmatively,  not  only  that 
the  assured  failed  to  pay  an  assessment  imposed  upon  his 
membership,  but  that  it  was  imposed  strictly  according  to 
the  terms  of  the  insurance  contract.  It  is  claimed  that  ap- 
pellant failed  in  that  regard,  and  that  the  proper  foundation 
was  not  laid  for  proving  such  facts  because  they  were  not 
pleaded  in  the  answer  as  a  defense.  Proper  exceptions  were 
saved  to  the  ruling  of  the  court  allowing  appellant  to  intro- 
duce proof  to  establish  such  facts.  *It  was  stated  in  the  an- 
swer that  an  assessment  was  duly  made  and  notice  thereof 
was  duly  given  to  the  assured,  and  that  he  failed  to  pay,  etc* 
It  is  contended  that  such  allegations  were  mere  conclusions 
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of  law,  not  statements  of  facts.  There  is  authority  for  that 
contention  (JLm.  M.  A.  Soc.  v.  Edbum^  85  Ky.  1),  but  such 
a  strict  rule  of  pleading  is  not  universal.  It  does  not  prevail 
in  this  state.  Sec.  2668,  Stats.  1898,  provides  that  in  the 
construction  of  a  pleading  for  the  purpose  of  determining  its^ 
effect,  its  allegations  shall  be  liberally  construed  with  a  view 
to  substantial  justice  between  the  parties.  So  it  has  been 
held  that  every  reasonable  intendment  and  presumption  is> 
to  be  made  in  favor  of  a  pleading  {Morse  v.  GUman^  16  Wis. 
504),  and  that  if  the  essential  facts  can  be  gathered  from  the- 
pleading,  or  may  be  reasonably  inferred  from  the  allega- 
tions, it  is  good,  though  such  allegations  be  in  form  uncer- 
tain, incomplete,  and  defective.  Flanders  v.  McVichar^  7 
Wis.  372;  Merrill  v.  Merrill^  53  Wis.  522.  Criticisms  of  a 
pleading  will  not  support  a  challenge  for  insufficiency  to- 
state  a  cause  of  action  or  defense,  if  sufficiency  can  be  dis- 
covered reasonably  by  judicial  construction  of  the  language- 
used  and  by  reasonable  inferences  from  general  allegations. 
Such  pleadings  may  be  open  to  a  challenge  for  uncertainty 
and  indefiniteness,  but  not  insufficiency.  Miller  v.  BayeVy. 
94  Wis.  123;  South  Bend  G.  P.  Co.  v.  George  G.  GrOib  Go.  97 
Wis.  230;  Kliefoth  v.  N.  W.  1.  Go.  98  Wis.  495;  Zinc  Gar- 
honate  Go,  v.  First  Nat.  BanJc,  103  Wis.  125. 

Under  the  liberal  rules  stated,  the  existence  of  conditions 
precedent  to  liability  is  held  to  be  pleaded  from  facts  rea- 
sonably  inferable  from  general  allegations  such  as  were  used 
in  this  case,  as,  for  instance,  allegations  that  a  note  was  duly 
presented  for  payment,  and  duly  protested  for  nonpayment, 
and  that  notice  thereof  was  duly  given,  have  been  held  suf- 
ficient to  show  the  existence  of  facts  necessary  to  the  liabil- 
ity of  an  indorser.  Gutter  v.  Ainsworth^  21  Wis.  381 ;  Frank- 
fort Bank  v.  Gountryinan,  11  Wis.  398;  Gay  v.  Paine^  5- 
How.  Pr.  107;  Eetdtas  v.  Myers,  19  N.  Y.  231.  An  allega- 
tion that  all  the  conditions  precedent  to  liability  under  a 
contract  have  been  performed  sufficiently  pleads  the  exist- 
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ence  of  the  facts  constituting  such  performance.  Sec.  2674, 
Stats.  1898;  Smith  v,  C.  <&  K  W,  R.  Oo.  19  Wis.  326.  True, 
the  Code  no  more  allows  mere  conclusions  of  law  to  be 
pleaded  than  the  common  law,  but  facts  may  be  pleaded 
according  to  their  legal  effect  when  that  does  not  lead  to 
the  statement  of  such  mere  conclusions.  The  allegation 
that  an  assessment  was  duly  made,  by  reasonable  inference, 
states  that  the  conditions  existed,  and  were  properly  so  found, 
upon  which  the  right  to  make  the  assessment  depended,  and 
that  the  assessment  was  made  by  proper  authority  within 
the  meaning  of  the  insurance  contract. 

It  is  further  claimed  by  respondent's  counsel  that  the  evi- 
dence fails  to  show  the  assessment  was  properly  made,  be- 
cause there  was  no  proof  that  the  executive  committee 
determined  upon  any  sum  as  necessary  to  satisfy  existing 
approved  death  claims,  and  it  appears  that  the  directors 
delegated  or  attempted  to  delegate  their  power  to  make  the 
assessment  to  the  executive  committee.  That  assumes  that 
the  insurance  contract  required  the  directors  to  make  the 
assessment  and  the  executive  committee  to  fix  upon  the  pre- 
cise amount  necessary  to  satisfy  existing  audited  death  claims. 

We  do  not  so  understand  the  provisions  of  the  constitu- 
tion of  the  association.  Section  5,  as  appears  by  the  evidence, 
provides  as  follows:  "  On  the  first  week  day  of  the  months 
of  February,  April,  June,  August,  October,  and  December  of 
each  year  (or  at  such  other  dates  as  the  board  of  directors 
may,  from  time  to  time,  determine)  an  assessment  shall  be 
made  upon  the  entire  membership  in  force  at  the  date  of  the 
last  death  of  the  audited  death  claims  prior  thereto,  for  such 
sums  as  the  executive  committee  may  deem  sufficient  to  meet 
the  existing  claims  by  death,  the  same  to  be  apportioned 
among  the  members  according  to  the  age  of  each  member." 
That  seems  plainly  to  leave  the  whole  subject  of  making  as- 
sessments to  the  executive  committee,  except  in  case  of  an 
assessment  made  at  a  time  other  than  one  specifically  men- 
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tioned.  In  that  event  it  is  made  the  duty  of  the  board  of 
directors  to  determine  upon  the  time  for  making  the  assess- 
ment. That  is  in  harmony  with  what  follows  the  above- 
quoted  language,  relating  to  the  subject  of  forfeiture.  We 
refer  to  the  following:  "  A  failure  [by  a  member]  to  pay  the 
assessment  within  thirty  days  from  the  first  week  day  of 
February,  April,  June,  August,  October,  and  December  (or 
within  thirty  days  from  the  date  of  such  periods  as  may  be 
named  by  the  directors)  shall  forfeit  his  membership  in  this^ 
association,  with  all  rights  thereunder,  and  the  certificate 
shall  be  null  and  void."  The  requirement  for  action  by  the 
board  of  directors,  it  will  be  easily  seen,  is  confined  to  fix- 
ing the  time  for  making  an  assessment  where  it  is  made  at 
a  different  time  than  one  particularly  pointed  out  by  the 
constitution.  Assessments  made  at  such  particular  times,  or 
to  be  paid  within  the  period  expressly  provided  for  in  the 
constitution,  are  left  entirely  to  the  executive  committee. 

The  evidence  shows  that  such  committee  and  the  board 
of  directors,  each  acting  in  its  own  proper  capacity,  adopted 
a  resolution  March  16, 1898,  reciting  as  facts  that  there  was 
not  sufficient  money  in  the  death  fund  to  pay  the  last  au- 
dited death  claim  and  other  death  claims,  all  approved  and 
payable,  and  ordering  an  assessment  upon  the  entire  mem- 
bership of  the  association  in  force  upon  its  books,  subject 
by  contract  to  assessment  on  the  date  of  the  death  of  a 
member  mentioned  in  the  resolutions,  as  to  which  it  was 
said  a  death  claim  had  been  filed  and  approved,  for  one 
sixth  of  the  maximum  rates  at  the  age  for  assessment,  to 
apply  to  policies  of  all  members  deemed  by  the  committee 
liable  therefor,  and  that  the  amount  of  the  assessment  ap- 
plicable to  all  other  policies  should  be  determined  by  the 
executive  committee. 

The  action  of  the  board  of  directors  satisfied  the  condi- 
tion requiring  them  to  fix  upon  the  date  for  making  the 
assessment,  since  it  was  made  on  a  day  other  than  the  "  first 
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iveek  day  of  February,  April,  June,  August,  October,  or  De- 
cember;" and  the  action  of  the  executive  committee  was, 
as  indicated  by  the  recitals  in  the  resolution,  based  on  a  de- 
termination that  the  money  in  the  death  fund  was  insuffi- 
<;ient  to  pay  the  outstanding  audited  death  claims,  and  that 
the  amount  of  the  assessment  made  was  necessary  to  pro- 
Tide  for  such  deficiency.  Whether  the  facts  were  correctly 
determined  or  not,  in  the  absence  of  any  proof  of  abuse  of 
the  discretionary  power  vested  in  the  executive  committee 
to  determine  the  necessity  for  making  the  assessment  and 
the  amount  of  it,  is  not  material.  The  power  of  the  com- 
mittee was  not  limited  to  that  of  making  such  an  assessment 
^as  was  in  fact  necessary  to  satisfy  audited  death  claims,  but 
it  was  a  broad  discretionary  power  to  levy  an  assessment 
for  such  sum  as  was  necessary  in  their  judgment  to  provide 
for  the  audited  death  claims.  The  language  of  the  resolu- 
tion, that  the  assessment  should  apply  to  all  members  in- 
sured on  the  contract  assessment  plan,  deemed  by  the  exec- 
utive committee  liable  to  assessment,  obviously  referred  to 
the  constitutional  provision  to  the  effect  that  assessments 
^hall  go  against  all  memberships  in  force.  That  imposed 
upon  the  assessment  board  the  duty  of  determining  what 
memberships  were  in  force,  or,  in  the  words  of  the  resolu- 
tion, what  memberships  were  liable  to  assessment.  That 
part  of  the  resolution  to  the  effect  that  the  assessment 
should  extend  to  all  policies  not  on  the  contract  assessment 
plan,  to  such  an  amount  as  the  executive  committee  should 
determine,  had  no  reference  to  the  class  to  which  the  Toepel 
membership  belonged,  therefore  the  validity  of  it  is  imma- 
terial to  this  case. 

It  follows  from  what  has  been  said  that  the  evidence  conclu- 
sively shows  that  call  No.  97,  whereby  the  sum  of  $2.87  was 
assessed  upon  the  Toepel  membership  in  the  association,  was 
made  in  all  respects  as  provided  in  the  insurance  contract, 
vthat  the  assessment  was  not  paid  within  the  time  limited  there- 
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for,  and  that  the  membership  was  thereby  forfeited.  It  needs 
no  argument  to  demonstrate  that  payment  of  the  assessment 
after  the  forfeiture,  and  acceptance  of  the  payment  upon  the 
false  representations  made  that  the  assured  was  in  good 
health  and  a  fit  subject  for  reinstatement,  when  in  fact  he 
was  at  death's  door  from  sickness, —  the  money  being  re- 
ceipted for  as  a  payment  upon  the  certificate  on  condition 
of  the  representations  as  to  the  assured's  health  being  true, 
and  there  being  a  prompt  ofifer  to  return  the  money  upon 
the  association  discovering  the  facts, —  did  not  operate  to 
waive  the  forfeiture.  As  before  indicated  we  do  not  under- 
stand that  the  contrary  is  contended  for.  It  has  often  been 
held  that  the  receipt  of  an  overdue  assessment  on  condition 
that  the  member  is  in  good  health  does  not  waive  a  forfeit- 
ure caused  by  the  delinquency  if  the  member  is  not  in  good 
health.  Rockwell  v,  Mut  Z.  Ins,  Co,  20  Wis.  335 ;  Lewis  v. 
Phoenix  M.  Z,  Ins,  Co,  44  Conn.  72;  Crossman  v.  Mass,  B, 
Asso.  143  Mass.  435;  Unsell  v.  Hartford  L,  <&  A.  Ins,  Co,  32 
Fed.  Kep.  443;  Ronald  v.  Mut,  R.  F,  L.  Asso,  132  N.  Y.  378, 

It  will  be  observed  that  the  last  case  cited  was  against  the 
same  insurance  association  as  this  case.  The  facts  were  some- 
what similar  to  those  involved  here.  The  assured  was  at 
the  point  of  death  when  the  assessment  was  paid.  It  was 
paid  after  the  certificate  was  forfeited.  The  assured  died 
the  next  day  after  such  payment.  The  payment  was  ac- 
companied by  representations  that  the  assured  was  in  his 
usual  health  save  a  temporary  trifling  difficulty  caused  by 
his  being  intoxicated.  The  fact  was  he  was  dying  with  fatty 
degeneration  of  the  heart.  A  receipt  was  given,  substan- 
tially the  same  as  in  this  case,  and  it  was  held  that  the  for- 
feiture of  membership  in  the  association  was  not  waived. 

A  claim  is  made  that  the  forfeiture  was  waived  because 
an  assessment  was  made  in  May  after  such  forfeiture.  True, 
it  is  said  in  Stylxm  v.  Wis.  0.  F,  M,  L,  Ins,  Co,  69  Wis.  224, 
that  ^^  every  time  the  company  makes  an  assessment  against 


432  SUPEEME  COURT  OF  WISCONSIN.         [108 

Miles  v&  Mutual  Reserve  Fund  Life  Assa 

the  insured  after  he  has  failed  to  pay  a  previous  assessmeut 
within  the  time  prescribed  by  the  rules,  it  waives  the  for- 
feiture of  the  policy  for  such  failure  to  pay  and  admits  him 
to  be  a  member  of  the  company  notwithstanding  such  fail- 
ure." That  broad  statement  should  be  taken  in  connection 
with  the  facts  of  the  case  to  which  it  was  applied,  and  as 
qualified  by  ToeOe  v.  Central  Verein  G.  U.  G,  G.  97  Wis.  322, 
where  it  was  held  that  under  a  policy  which  provides  for  a 
reinstatemont  after  forfeiture  if  application  be  made  there- 
for within  a  specified  period  after  such  event,  upon  condi- 
tion, among  other  things,  of  the  payment  not  only  of  a  past 
but  all  subsequent  assessments,  the  making  of  such  subse- 
quent assessments  does  not  operate  as  a  waiver  of  the  for- 
feiture.  • 

That  covers  this  case  on  the  point  here  discussed.  It 
follows  that,  on  the  merits  of  this  appeal,  the  judgment  is 
wrong.  The  verdict  should  have  been  directed  for  defend- 
ant and  a  judgment  have  been  rendered  in  its  favor  of  no 
cause  of  action. 

It  is  insisted  by  counsel  for  appellant  that  the  trial  court 
should  have  granted  their  motion  for  the  direction  of  a  ver- 
dict, if  for  no  other  reason,  because  the  assignment  of  the 
alleged  cause  of  action  by  Mrs.  Toepel  to  her  attorney,  the 
respondent  herein,  pending  the  action  to  enforce  it,  was 
champertous  and  absolutely  void.  While  the  common-law 
doctrine  as  to  champerty  and  maintenance  is,  in  its  main 
features,  in  force  in  this  state  ^Barker  v.  Barker^  14  Wis.  131; 
Martin  v,  Veeder^  20  Wis.  466),  it  has  not  been  applied  here- 
tofore, in  any  case  in  this  court,  to  the  purchase  by  an  attor- 
ney of  the  claim  of  his  client  in  a  pending  suit,  to  be  en- 
forced in  such  suit  at  the  expense  and  for  the  benefit  of 
such  attorney.  The  cases  that  have  been  decided  here, 
where  champerty  was  involved,  were  of  the  kind  more  gen- 
erally met  with,  and  with  which  the  courts  are  more  familiar, 
i.  e.  those  where  an  attorney  prosecutes  a  suit  under  a  con- 
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tract  to  pay  the  expenses  of  the  litigation  and  to  have  an 
interest  in  the  recovery.  The  real  mischief  which  the  law 
of  champerty  aims  to  prevent  is  that  of  encouraging  litiga- 
tion by  persons  who  have  no  interest  therein  independent 
of  that  to  be  derived  from  carrying  it  on  in  whole  or  in 
part  at  their  expense.  That  vice  exists  where  an  attorney 
purchases  the  claim  of  his  client  in  suit  with  the  intent  to 
thereafter  carry  on  the  litigation  at  his  own  expense  and  for 
his  own  benefit,  the  same  as  where  he  agrees  to  carry  on 
litigation  at  his  own  expense,  in  whole  or  in  part,  in  the 
name  of  another.  Such  a  transaction  is,  on  common-law 
principles,  held  to  fall  under  the  condemnation  of  the  law 
of  champerty  and  to  be  absolutely  void.  Arden  v,  Patterson^ 
6  Johns.  Ch.  44;  West  v.  Haymoful,  21  Ind.  305;  Gree?ima/i 
V.  Cohee^  61  Ind.  201;  Greenhood,  Public  Policy,  437;  Simp- 
son  V.  Lamh,  40  Eng.  L.  &  Eq.  59;  S.  C.  90  Eng.  C.  L.  84; 
Weeks,  Attorneys  at  Law,  552.  In  Simpson  v.  Lamh,  it  was 
said,  in  effect,  that  independent  of  any  statute  an  attorney 
is,  by  relation  to  his  client,  incapacitated  from  purchasing 
of  him  anything  in  litigation  of  which  the  attorney  has  the 
management.  "  Considering,"  said  the  court,  "  the  relation 
in  which  the  attorney  and  client  stand  to  each  other,  it 
would  seem  to  be  against  the  policy  of  the  law  to  permit 
such  a  dealing  by  an  attorney  with  the  subject  of  a  suit  of 
which  he  has  the  conduct  as  the  attorney,  while  the  case  is 
still  undetermined  by  judgment,  as  that  which  is  now  in 
question  before  us." 

Thus  stands  the  common-law  rule  as  recognized  by  the 
courts  of  England  and  the  courts  of  this  country  as  well, 
where  the  common-law  doctrine  of  champerty  has  been  in 
the  main  adopted.  Attorneys  are  officers  of  the  court  and 
charged  as  such  with  duties  in  the  administration  of  justice 
entirely  inconsistent  with  liberty  to  traffic  in  the  subjects  of 
the  litigation  of  which  they  have  the  management.  The 
law  which  condemns  such  transactions  necessarily  renders 
Vol.  108—28 
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them  absolutely  void,  and  when  a  court  is  requested  to  re- 
fuse to  aid  in  carrying  out  such  a  transaction,  by  a  motion  to 
dismiss  the  action  in  which  the  champertous  agreement  is 
involved,  the  motion  should  be  granted.  Moreover,  the 
court  may  properly  act  on  its  own  motion  in  dismissing  the 
action,  upon  the  illegal  character  of  the  transaction  involved 
becoming  apparent.  When  a  trial  court  is  made  fully  ac- 
quainted with  the  fact  that  a  suit  on  trial  before  it  is  tainted 
Avith  champerty,  a  failure  to  refuse  to  proceed  therein  in 
effect  makes  such  court  a  party  to  the  illegal  transaction. 
It  has  been  said  that,  '  when  it  appears  satisfactorily  to  the 
court  in  proof  that  the  suit  is  affected  by  champerty,  it  is 
its  duty  not  to  permit  itself  to  become  the  organ  or  instru- 
ment of  carrying  out  the  champertous  agreement,  but  it 
should  repel  the  plaintiff  and  his  suit.'  Wehb  v.  Artnstrongy 
5  Humph.  379. 

Champerty  need  not  be  pleaded  and  an  issue  need  not  be 
formed  in  regard  thereto  in  order  that  it  may  be  established 
and  taken  advantage  of  in  the  suit.  It  cannot  be  waived 
by  any  party  to  the  litigation,  nor  stipulated  out  of  the  case. 
The  taint  of  champerty  does  not  affect  the  merits  of  a  case 
at  all,  but  affects  the  right  of  the  champertor  to  use  the 
court,  regardless  of  the  mere  merits  of  Jiis  claim.  Barker 
V.  Barker,  14  Wis.  131. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  dismiss 
the  action  with  costs. 

The  respondent  moved  for  a  rehearing. 
For  the  appellant  there  was  a  brief  by  Tomkins  <&  Mer- 
rUlj  and  for  the  respondent  a  brief  by  J.  J.  Miles,  in  person. 
The  motion  was  denied  January  8,  1901. 
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Thb  State  ex  eel.  O'Donnell,  Appellant,  vs.  Benzenbero 
and  others,  Commissioners,  etc.,  Eespondents. 

November  19, 1900 — January  8, 190 t 

Municipal  corporations:  Public  works:  Contracts:  Failure  to  JUe  plans 
btfore  advertising:  Bights  of  accepted  bidder:  Mandamua 

Where  no  "plan  or  profile  of  the  work  to  be  done**  had  been  placed 
on  file,  as  required  by  the  city  charter  of  Milwaukee  (sec.  9,  subch. 
y,  ch.  184  Laws  of  1874\  at  the  time  of  advertising  for  proposals 
for  a  public  work  or  improvement^  the  board  of  public  works  will 
not  be  compelled  by  mandamus  to  enter  into  a  contract  for  the 
work,  even  though  the  council  has  accepted  a  proposal  therefor 
and  directed  the  board  to  make  the  contract 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
oounty:  J.  0.  Ludwiq,  Judge.     Affirmed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
O* Connor y  Hmamd  dk  Schmitz.  They  contended,  inter  aliay 
that  the  proposal  made  by  Crilley  and  O^DormeU^  and  the 
acceptance  thereof  by  the  common  council,  constituted  a 
contract.  Adams  v.  U.  8.  1  Ct.  01.  192;  WUes  v.  Ross,  114 
Ind.  371;  Matter  of  Proteatwrd  Episcopal  School^  68  Barb. 
161 ;  People  ex  rd,  C,  P.  R.  Co.  v.  Supers  of  San  Francisco^ 
27  Oal.  655;  People  ex  reL  Taylor  v.  Brennarty  39  Barb.  522; 
SmaUey  v,  Yates^  36  Kan.  519.  This  proceeding  is  simply 
to  compel  the  board  to  execute  and  deliver  to  the  party 
entitled  thereto  the  written  evidence  of  the  contract  entered 
into  when  the  common  council  accepted  the  proposal,  as 
Aforesaid.  The  relator  is  not  seeking  to  enforce  any  duty 
on  the  part  of  the  board  involving  their  discretion,  or  seek- 
ing to  control  their  discretion. 

For  the  respondents  there  was  a  brief  by  Carl  Riinge,  city 
attorney,  and  C.  JB.  Hamilton^  of  counsel,  and  oral  argument 
by  Mr,  Hamilton,  They  argued,  among  other  things,  that 
the  proposals  provide  not  only  for  the  collection  of  the  gar- 
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bage,  but  its  disposal  within  the  city  limits  by  the  Holthaus 
process,  which  involves  the  construction  of  a  large  building 
and  crematory,  which  the  contractor  was  willing  to  dispose 
of  to  the  city  after  five, years'  usage  for  $165,000.  Certainly 
plans  as  well  as  specifications  are  necessary.  Houghton  iv 
Bumham^  22  Wis.  301 ;  Ricketaon  v.  Milwaukee^  105  Wis. 
591.  All  persons  contracting  with  a  municipal  corporation 
must  at  their  peril  inquire  into  the  power  of  the  corporation 
or  its  ofiicers  to  make  the  contract,  and  a  contract  beyond 
the  scope  of  the  corporate  power  is  void,  although  it  be  under 
the  seal  of  the  corporation.  Marsh  v.  Fulton  Co.  10  Wall.  676 ; 
Leavenworth  v.  Rankin^  2  Kan.  357;  Horn  v.  Baltimore^  30 
Md.  218;  Bridgeport  v.  Housa^nuc  R,  Co.  15  Conn.  475, 493 ; 
Ilaynes  v.  Covington^  13^  Smedes  &  M.  408;  Laft  v.  Pittsfordy 
28  Vt.  286;  Dill  v.  Wareham^  7  Met.  438;  Branham  v.  San 
Jose^  24  Cal.  585, 602.  Persons  will  not  be  protected  on  con- 
tracts with  a  public  corporation  which  are  not  made  accord- 
ing to  law.     Mackey  v.  ColumhiSy  71  Mich.  227. 

Cassodat,  C.  J.  This  is  a  proceeding  for  fnandamus  Uy 
compel  the  board  of  public  works  of  the  city  of  Milwaukee 
forthwith  to  fix  a  time  and  place  when  and  where  they  will 
meet  and  receive  from  the  relator  a  good  and  sufficient  bond,. 
as  provided  by  the  charter,  after  having  first  given  to  the 
relator  six  days'  notice  of  the  time  and  place  of  such  meet- 
ing, and  that  upon  the  reception  and  approval  of  such  bond 
in  the  sum  of  $54,000  the  board  of  public  works  sign  the 
contract  theretofore  agreed  upon  by  and  between  the  rela- 
tor and  the  board  of  public  works,  and  permit  the  relator  to 
proceed  forthwith  with  the  execution  of  the  contract. 

It  appears  from  the  record  that  May  24,  1897,  the  relator 
and  one  John  J.  Crilley  proposed  to  the  board  of  public  works 
to  furnish  all  the  material  and  do  all  the  work  according  to 
the  plans  and  specifications  on  file  with  the  board  for  the  col- 
lection, transportation,  and  complete  and  sanitary  disposal  of 
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all  the  garbage  and  dead  animals  collected  within  the  city 
limits  for  the  period  of  five  years  at  the  prices  annually  therein 
named;  that  the  manner  or  method  so  proposed  to  be  used 
was  therein  stated  to  be  known  as  the  "  Ilolthaus  System; " 
that  July  7,  1897,  the  common  council  adopted  a  resolution 
accepting  such  proposal,  and  directed  the  board  of  public 
works  to  enter  into  a  contract  in  accordance  with  the  pro- 
visions of  the  notice  to  bidders  and  specifications  on  file  in 
their  office  with  the  relator  and  Crilley  for  such  collection, 
transportation,  and  disposal  within  the  city  limits  by  the 
Holthaus  system  or  process  for  a  period  of  five  years  from 
and  after  ninety  days  after  the  date  of  the  execution  of  the 
contract;  that  July  7, 1897,  the  amount  of  the  bond  was 
fixed  by  the  board,  and  thereupon  the  board,  city  attorney, 
and  the  relator  and  Crilley  agreed  upon  the  terms  of  a  blank 
agreement  of  the  tenor  and  effect  indicated,  to  be  executed 
by  the  relator  and  Crilley  as  parties  of  the  first  part,  and 
by  the  commissioners  of  the  board  of  public  works,  in  be- 
half of  the  city,  as  parties  of  the  second  part,  and  to  be 
countersigned  by  the  comptroller;  that  March  8, 1898,  Cril- 
ley, in  consideration  of  $1  and  other  good  and  valuable  con- 
siderations, assigned  unto  the  relator,  O^Donnell^  all  and 
singular  his  claim,  right,  title,  and  interest  in  and  to  and  by 
virtue  of  such  proposal  to  and  acceptance  by  the  common 
council,  with  full  power  to  enter  into  any  contract  with  the 
city  or  board  of  public  works  in  his  own  name,  with  the 
same  effect,  so  far  as  Crilley  was  concerned,  as  if  they  had 
jointly  entered  into  the  contract  in  pursuance  of  such  pro- 
posal; that  about  the  same  time  the  relator  notified  tlie 
board  of  public  works  of  such  assignment  to  him  by  Crilley; 
that  on  or  about  April  9,  1898,  the  relator  notified  the  com- 
mon council  that —  he  and  Crilley  being  the  lowest  bidders 
for  the  performance  of  the  job  by  the  "  Holthaus  sj^stem  or 
process,"  which  had  previously  been  adopted  by  the  com- 
mon council — Crilley  had,  without  his  knowledge  or  author- 
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ity,  submitted  to  the  common  council  a  proposition  request- 
ing them  to  release  and  relieve  Crilley  and  the  relator  and 
their  bondsmen  from  all  obligations  on  their  bond  accom- 
panying their  bid;  that  the  common  council  neglected  and 
refused  to  take  action  thereon. 

June  8, 1898,  an  alternative  writ  of  mandamus  was  issued 
for  the  purpose  indicated.  Thereupon  the  several  defend- 
ants moved  the  court  to  quash  the  writ  for  the  reason  that 
such  petition  failed  to  show  facts  entitling  the  relator  to 
such  writ.  After  the  hearing  of  such  motion,  the  trial  court, 
on  June  27, 1898,  granted  the  same,  and  quashed  the  alterna- 
tive writ,  and  dismissed  the  petition  therefor.  From  that 
order  the  relator  brings  this  appeal. 

It  was  held  by  this  court  at  an  early  day,  and  has  since 
been  repeatedly  sanctioned,  in  effect,  that  a  peremptory 
writ  of  mandamv^  will  only  issue  where  there  is  a  specific 
legal  right  to  be  enforced,  or  a  positive  duty  to  be  performed, 
and  there  is  no  other  adequate  legal  remedy.  Stateex  rd.  PjU- 
terv.  Mayor  of  Manitowoc^  52  Wis.  427,  and  cases  there  cited. 
In  the  case  at  bar  counsel  for  the  defendants  contend  that 
the  petition  for  the  writ  fails  to  state  that  the  city  comp- 
troller countersigned  the  resolution  accepting  the  proposal 
of  the  relator  and  Crilley;  that  it  also  fails  to  state  that  the 
mayor  approved  the  resolution  of  the  common  council  ac- 
cepting such  proposal ;  that  it  also  fails  to  state  that  the  city 
attorney  approved  the  bond  accompanying  such  proposal  as 
to  form  and  execution;  that  it  also  fails  to  state  that  there 
were  funds  in  the  city  treasury  available  for  the  purpose  of 
carrying  out  such  contract;  that  it  also  fails  to  state  that 
the  relator  and  Crilley  procured  and  tendered  the  bond  re- 
quired by  the  board  of  public  works;  and  that  it  also  fails 
to  state  that  the  board  of  public  works  had  provided  any 
general  plans  for  the  information  of  bidders.  In  support  of 
the  contention  that  such  failures  bar  the  relator's  right  to  a 
'tnandamua  counsel  cite  the  following  sections  and  subchap- 
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ters  of  the  charter:   See.  13,  oh.  Ill;  sees.  6,  7,  eh.  IV; 
sees.  2,  9,  10,  13,  17,  20,  23,  24,  oh.  V. 

We  do  not  deem  it  necessary  to  consider  all  the  questions 
thus  presented.  One  of  these  sections  provides  that :  "  When- 
ever any  public  work  or  improvement  shall  be  ordered  by 
the  common  council,  the  said  board  shall  advertise  for  pro- 
posals for  doing  the  same — a  plan  or  profile  of  the  work  to 
be  done,  accompanied  with  speoifications  for  doing  the  same, 
or  other  appropriate  and  sufficient  description  of  the  work 
required  to  be  done,  and  of'the  kinds  and  quality  of  mate- 
rial to  be  furnished,  heing  first  placed  on  file  in  the  office  of 
said  board  for  the  information  of  bidders  and  others.  .  •  . 
All  proposals  shall  be  sealed  and  directed  to  said  board,  and 
shall  be  accompanied  with  a  bond  to«the  city ;  .  .  .  such 
bond  and  sureties  to  be  approved  by  the  board  previous  to 
the  opening  of  the  accompanying  bids  or  proposals,  and  shall 
be  conditioned  that  such  bidder  will  execute  and  perform 
the  work  for  the  price  mentioned  in  his  proposals  and  ac- 
cording to  ihQ  plans  a/nd  specifications  on  file  in  case  the  con- 
tract shall  be  awarded  to  him."  Sec.  9,  ch.  V.  The  manifest 
purpose  of  these  provisions  was  to  require  such  "  plan  or 
profile  "  with  such  "  specifications  "  to  be  so  filed  for  the  in- 
formation of  bidders  prior  to  advertising  for  such  proposals. 
The  petition  in  the  case  at  bar  recites,  in  substance,  such 
statutory  requirements,  but  fails  to  allege  that  any  such 
"  plan  or  profile  "  was  ever  filed.  As  stated  by  my  brother 
Bardeen  in  a  recent  case,  the  common  council  ^'  alone  had 
authority  to  take  the  initial  step.  It  was  its  duty  to  pro- 
cure the  proper  plans  and  specifications  for  any  work  pro- 
posed." Eichetson  v.  Milwaukee^  105  Wis.  598.  The  petition 
refers  to  the  proposal  of  the  relator  and  Crilley  "  in  accord- 
ance with  the  specifications  therefor  on  file."  This  proposal 
is  dated  several  days  after  the  advertisement,  and  speaks  of 
"  plans  and  specifications  on  file,"  but  further  states  that, 
"The  manner  or  method  proposed  to  be  used  is  known  as 


440  SUPKEME  COURT  OF  WISCONSIN.         [108 

The  State  ex  reL  O'Donnell  vb.  Benzenberg  and  others. 

the  '  Holtbaus  System/  Flans  and  specifications  are  here- 
with  attached."  The  proposed  blank  contract  repeatedly 
speaks  of  ^^specifications  on  file,"  bat  makes  no  mention  nor 
reference  to  any  "  plan  or  profile "  on  file  or  otherwise. 
According  to  the  petition,  the  resolution  of  the  common 
council  adopted  July  7, 1897,  accepting  such  proposal  of  the 
relator  and  Crilley,  directed  the  "  board  of  public  works  to 
enter  into  a  contract,  in  accordance  with  the  provisions  of 
the  notice  to  bidders  and  the  specifications  on  file  in  their 
office,  with"  the  relator  and  Crilley,  to  dispose  of  such 
garbage  "  by  the  Holthaus  system  or  process,"  but  is  silent 
as  to  plans  or  profile.  The  case  comes  squarely  within  the 
condemnation  of  this  court  in  the  case  last  cited.  The  opin- 
ion of  Mr.  Justice  Bardeen  in  that  case  completely  covers 
this  branch  of  this  case.  Pages  597-603.  So,  in  this  case 
as  in  that:  "If  it  be  admitted  that  the  projected  scheme 
contemplated  the  use  of  a  patented  process,  the  council  had 
the  undoubted  right  to  authorize  the  board  to  secure  the 
privilege  of  using  it  without  resort  to  an  advertisement  for 
bids.  Such,  however,  was  not  their  procedure.  .  .  .  The 
indefinite  character  of  the  specifications  and  the  absence  of 
plans  had  the  effect  of  stifling  all  competition.  Each  bidder 
was  called  upon  to  make  a  proposal,  resting  largely  upon 
his  own  judgment,  with  absolutely  no  guide  as  to  details. 
Ko  one  could  tell  whi.di  was  the  lowest  bid,  because  no  two 
bids  would  be  on  the  same  basis.  That  fact  alone  condemns 
the  action  taken.  Of  course,  the  court  must  take  into  con- 
sideration what  was  sought  to  be  accomplished.  At  the  same 
time  it  must  consider  that  it  can  only  be  accomplished  in 
the  way  pointed  out  by  the  charter." 

We  must  hold  that  the  alternative  writ  of  mandami^  w^s 
properly  quashed. 

By  the  Court. —  The  order  of  the  superior  court  of  Mil- 
waukee county  is  affirmed. 
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Flandbbs  and  others,  Respondents,  vs.  Kekfe,  Appellant. 

November  £0, 1900 — January  8, 1901. 

Attorneys  at  law:  Professional  misconduct:  Disbarment 

1.  In  proceedings  to  disbar  an  attorney  at  law,  there  is  held  to  have 

been  a  clear  preponderance  of  satisfactory  evidence  in  supix>i-t  of 
findings  of  the  trial  court,  to  the  effect  that  the  defendant  at- 
'  tempted  to  deceive  the  court  in  which  a  judgment  had  been  ren- 
dered against  him  bv  making  and  presenting,  upon  a  motion  to 
set  aside  an  execution  issued  on  such  judgment,  affidavits  known 
by  him  to  be  false,  stating  that  he  bad,  at  a  certain  date  prior  to 
the  issuance  of  such  execution,  served  a  notice  of  appeal  from  such 
judgment  upon  the  attorney  of  the  opposite  party  and  upon  the 
clerk  of  the  court,  and  by  falsely  pretending  and  claiming  that  a 
certain  paper,  found  some  months  later  in  the  clerk's  office  among 
the  papers  in  the  case,  was  the  notice  he  had  served  on  the  clerk, 
when  in  fact  such  paper  had  been  secretly  placed  among  the  files 
by  defendant  himself  at  some  time  after  the  issuance  of  the  exe- 
cution. 

2.  For  such  misconduct  the  defendant  was  properly  disbarred* 

Appeal  from  an  order  and  judgment  of  the  circuit  court 
for  Milwaukee  county:  James  O'Neill,  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Timlin^  Olicksmaii 
<&  Conway,  and  oral  argument  by  TF.  IL  Timlin. 

For  the  respondents  there  was  a  brief  by  Stark  cfe  Hansen^ 
and  oral  argument  by  Joshua  Stark. 

Cassodat,  C.  J.  Upon  the  verified  petition  of  James  G. 
Flanders  and  four  other  lawyers  of  Milwaukee,  made  No- 
vember 25,  1898,  the  defendant,  John  C.  Keefe,  was,  on 
December  9,  1898,  ordered  by  the  circuit  court  for  Milwau- 
kee county  to  show  cause  before  that  court  on  a  day  named 
why  his  license  to  practice  as  an  attorney  in  the  courts  of 
this  state  should  not  be  revoked  and  ho  be  disbarred.  Such 
petition  charged,  in  effect,  that  in  1897  the  defendant,  John 
C.  Keefe^  was  indicted  by  the  grand  jury  and  tried  in  the 
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United  States  district  court  for  the  Eastern  district  of  Wis- 
consin for  unlawfully  retaining  a  certificate  of  pension  after 
due  demand  therefor  bj  the  pensioner  to  whom  it  was  issued 
by  the  United  States,  and  refusing  to  surrender  such  cer- 
tificate to  the  pensioner  on  his  demand  until  he  should  be 
paid  an  alleged  debt  against  the  pensioner;  that  upon  the 
trial  he  was  convicted  of  such  oflfense  by  a  verdict  of  the 
jury,  and  was  thereupon  sentenced  to  pay  a  fine  and  the 
costs  of  prosecution,  amounting  to  $177.39,  which  was  paid 
by  him,  and  that  such  conviction  remains  in  full  force;  that 
in  August,  1896,  the  defendant,  Keefe^  made  false  statements 
in  his  several  affidavits  in  respect  to  the  service  of  notice  of 
appeal  in  his  action  against  Edward  J.  Furlong,  which  had 
previously  been  determined  against  him  in  the  superior 
court  of  Milwaukee  county,  knowing  the  same  to  be  false, 
with  the  intent  to  deceive  the  court  in  respect  thereto;  that 
he  placed,  or  caused  and  procured  to  be  placed,  among  the 
files  in  bis  action  against  Furlong  in  the  office  of  the  clerk 
of  the  court,  a  paper  (known  as  Exhibit  E)  purporting  to  be 
a  notice  of  appeal  to  this  court  from  the  judgment  in  that 
action,  and  claimed  and  insisted  before  that  court  upon  the 
hearing  of  a  motion  made  by  him  in  that  action  that  such 
paper  (Exhibit  E)  was  in  fact  filed  with  the  clerk  in  that 
action  April  25,  1896,  when  in  fact,  as  he,  the  defendant, 
well  knew.  Exhibit  E  had  not  been  filed  with  the  clerk,  but 
had  been  secretly  placed  among  the  files  in  that  action  long 
after  August  15,  1896, —  such  claim  being  intended  to  de- 
ceive that  court  in  respect  to  the  matter  upon  which  such 
motion  was  based. 

The  defendant  answered  such  petition  by  way  of  admis- 
sions, denials,  and  counter  allegations,  and,  among  other 
things,  admitted  that  he  had  been  convicted  in  the  United 
States  district  court  of  having  retained  a  certificate  of  pen- 
sion, but  claimed  that  it  was  not  criminal,  and  at  most  was 
malum jprohihitum;  and  further  alleged  that  his  several  affl- 
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davits  in  the  Furlong  case  were  each  and  all  strictly  true^ 
and  that  the  notice  of  appeal  was  served  on  Furlong's  attor- 
ney April  25,  1896,  and  filed  with  the  clerk  of  the  superior 
court  on  the  same  day. 

The  issues  thus  formed  having  been  tried  in  the  circuit 
court  January  31,  1899,  that  court  made  its  findings  of  fact 
and  conclusions  of  law  therein  July  11, 1899,  to  the  effect 
that  the  conviction  and  sentence  in  the  United  States  court 
was  for  a  statutory  misdemeanor  only,  was  committed  by 
the  defendant  when  he  was  not  aware  of  the  statute  creat- 
ing the  oflfense  and  hence  was  not  guilty  of  any  conscious 
or  intentional  violation  of  such  statute,  and  therefore  was 
not  sufficient  ground  to  revoke  his  license  to  practice  as  an 
attorney  in  the  courts  of  this  state.   The  court  further  found 
that  the  action  commenced  by  the  defendant  against  Fur- 
long in  August,  1895,  was  tried  in  the  superior  court  of  Mil- 
waukee county,  and  as  a  result  of  such  trial  a  judgment  was 
entered  therein  February  25,  1896,  dismissing  the  action, 
with  $239.59  costs;  that,  a  bill  of  exceptions  having  been 
settled  and  signed  therein,  the  same  was  filed  with  the  clerk 
of  the  court  therein  April  25,  1896;  that  May  1, 1896,  the 
defendant  herein  filed  with  such  clerk  an  undertaking  in 
the  form  required  to  stay  proceedings  in  case  of  an  appeal 
to  this  court;  that  on  or  about  July  29,  1896,  Furlong's  at- 
torney issued  an  execution  on  such  judgment  against  this- 
defendant  for  the  collection  of  such  costs;  that  August  1, 
1896,  this  defendant  procured  from  the  judge  of  that  court 
an  order  to  show  cause  why  such  execution  should  not  be 
revoked  and  set  aside,  returnable  September  12,  1896;  that 
such  order  to  show  cause  was  heard  by  the  superior  court 
September  19, 1896,  at  which  time  the  defendant  herein  sub- 
mitted to  that  court  in  support  of  such  motion  the  three  sev- 
eral affidavits  made  by  himself,  one  of  which  was  sworn  to 
by  him  August  1,  1896,  and  the  other  two  August  29,  1896, 
in  each  of  which  he  stated  on  oath,  in  substance,  that  pro- 
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oeedings  were  had  in  the  Furlong  case  April  23,  1896, 
whereby  that  case  was  appealed  to  this  court;  that  in  one 
of  such  affidavits  so  made  August  29,  1896,  he  stated  under 
oath  that  he  served  on  F.  C.  Eschweiler,  attorney  for  Fur- 
long in  that  action,  a  notice  of  appeal  to  this  court  in  that 
action,  under  sec.  3049,  R.  S.,  dated  April  25,  1896,  that 
a  similar  notice  of  appeal  therein  was  served  on  A.  "W.  Hill, 
the  clerk  of  that  court,  and  that  such  notice  of  appeal  and 
a  copy  of  such  undertaking  were  duly  served  on  such  at- 
torney for  Furlong  by  leaving  a  copy  of  the  same  at  his 
office  in  the  city  of  Milwaukee,  April  25,  1896,  by  the  de- 
fendant herein  personally;  that  in  the  other  affidavit  so 
made  by  the  defendant  herein  August  29,  1896,  and  which 
was  attached  to  a  notice  of  appeal  in  that  action,  the  defend- 
ant herein  stated  under  oath  that  he  personally  served  such 
notice  of  appeal  to  this  court  in  that  action  April  25,  1896, 
on  Furlong's  attorney,  Eschweiler,  by  then  and  there  deliv- 
ering to  him  and  leaving  with  him  at  his  said  office,  April 
25,  1896,  a  copy  of  such  notice  of  appeal,  and  a  copy  of  the 
undertaking  given  thereon,  and  that  copies  of  the  same  were 
also  duly  served  on  said  Hill,  clerk  of  that-  court,  and  de- 
posited in  the  office  of  that  clerk;  that  said  several  affida- 
vits of  the  defendant  herein  were  so  made  and  used  by  him 
upon  the  hearing  of  that  motion  in  that  court  for  the  pur- 
pose of  showing  and  inducing  the  judge  of  that  court  to  be- 
lieve that  an  appeal  from  the  Furlong  judgment  for  costs 
had  been  in  fact  perfected  April  25, 1896,  by  due  service  of 
a  notice  of  appeal  on  that  day,  and  hence  that  the  issue  of  an 
execution  on  that  judgment  by  Furlong's  attorney,  July  29, 
1896,  was  irregular. 

The  court  further  found  that  such  statements  of  the  de- 
fendant herein  in  such  affidavits  were  false,  and  were  known 
by  him  to  be  false  at  the  time  they  were  so  made;  that  it 
was  not  true  that  notice  of  appeal  from  the  Furlong  judg- 
ment was  served,  either  on  Furlong's  attorney,  Eschweiler, 
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or  upon  the  clerk  of  the  superior  court,  or  were  filed  or  de- 
posited in  the  office  of  that  clerk  April  25,  1896,  or  at  any 
time  prior  to  July  29,  1896,  when  such  execution  was  so  is- 
sued; that  the  defendant  herein  made  such  false  statements 
in  such  affidavits  wilfully  and  corruptly,  knowing  when  ho 
so  made  them  that  the  statements  therein  respecting  the 
service  of  notice  of  appeal  were  false,  and  intended  thereby 
to  deceive  and  mislead  the  court;  that  at  the  hearing  of 
such  motion,  September  19,  1896,  the  defendant  herein  also 
claimed  and  maintained  before  that  court  that  a  certain 
paper  (Exhibit  E)  purporting  to  be  a  notice  of  appeal,  and 
then  found  among  the  files  in  that  action  in  the  office  of  the 
clerk  of  that  court,  had  been  in  fact  filed  therein  April  25, 
1896,  when  in  fact  such  pretended  notice  of  appeal  so  found 
among  the  files  in  that  action  September  19,  1896,  was  not 
in  fact  filed,  and  never  had  been  filed,  with  the  clerk  of 
that  court,  and  was  not  among  the  files  in  that  action  be- 
fore July  29, 1896,  but  was  secretly  placed  among  such  files 
by  the  defendant  herein  at  some  time  after  the  issue  of  such 
execution,  and  without  the  knowledge  of  the  clerk  of  that 
court,  or  of  his  deputies  or  clerks,  or  either  of  them,  for  the 
evident  purpose  of  enabling  the  defendant  herein  to  urge 
the  presence  of  such  pretended  notice  so  among  such  files 
upon  the  attention  of  that  court  as  evidence  in  support  of 
his  claim  and  assertion  so  made  in  his  said  affidavits  to  the 
effect  that  he  had  in  fact  perfected  an  appeal  to  this  court 
April  25, 1896;  and  that  all  the  allegations  in  the  petition 
in  respect  to  the  acts  of  the  defendant  herein  in  the  pro- 
ceedings in  the  Furlong  action  were  true. 

And  as  conclusion  of  law  the  court  found,  in  effect,  that 
by  reason  of  such  false  statements  in  his  said  several  affi- 
davits, knowing  the  same  to  be  false,  with  the  intent  and 
for  the  purpose  of  deceiving  the  court  in  respect  thereto, 
and  having  falsely  claimed  and  insisted  before  the  superior 
court  upon  the  hearing  of  such  motion,  as  stated,  that  the 
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paper  (Exhibit  E)  found  among  the  files  in  that  action  at 
the  date  of  such  hearing,  purporting  to  be  a  notice  of  appeal 
to  this  court  from  the  judgment  in  the  Furlong  case,  was  in 
fact  filed  with  the  clerk  in  that  action  May  25, 1896,  when 
in  fact,  as  he  then  well  knew.  Exhibit  E  had  not  been  filed 
with  the  clerk  of  that  court,  but  had  been  secretly  placed 
among  the  files  in  that  action  after  July  29, 1896,  by  him, 
intending  thereby  to  deceive  and  mislead  that  court  in  re- 
spect to  the  matter  upon  which  such  motion  was  based, — 
the  defendant  herein  was  therein  and  thereby  guilty  of 
gross  improprieties  and  misconduct  as  a  lawyer  in  the  prac- 
tice of  his  profession,  as  charged  in  the  petition  in  this  mat- 
ter, and  was  and  is  not  a  fit  and  proper  person  to  practice 
law  as  an  officer  of  the  court,  or  to  be  a  member  of  the  legal 
profession. 

Upon  such  findings  it  was  thereupon  ordered  and  ad- 
judged by  the  circuit  court  that  the  defendant  herein,  John 
C  Keefe^  be,  and  he  was  thereby,  forever  disbarred  from 
practice  as  an  attorney  at  law  in  this  state,  and  that  his 
name  be  stricken  from  the  roll  of  attorneys  of  the  cir- 
cuit court,  and  that  his  license  to  practice  law  as  a  member 
of  the  bar  of  this  state  be  revoked  and  annulled.  From 
that  order  and  judgment,  and  the  whole  thereof,  the  de- 
fendant brings  this  appeal. 

This  court  held  several  years  ago,  in  effect,  that,  in  order 
to  disbar  an  attorney,  the  charges  of  professional  misconduct 
must  be  established  by  a  clear  preponderance  of  satisfactory 

evidence.    In  re  0 ,  73  Wis.  617,  and  cases  there  cited. 

That  case  has  been  cited  approvingly  in  other  jurisdictions. 
Boston  Bar  Asso,  v.  Cheenhood,  168  Mass.  183;  In  re  O^Con- 
7idl,  174  Mass.  253,  262.  As  stated  by  that  court  and  stand- 
ard text  writers  the  "  primary  purpose  "  of  such  a  proceeding 
"  is  not  punishment,  but  the  preservation  of  the  purity  of 
the  courts,  and  the  protection  of  the  public  from  attorneys 
who  disregard  their  oath  of  office.**    /d,  citing  numerous 
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adjudications  in  support  of  the  proposition.    In  re  0 , 

73  Wis.  621;  Weeks,  Attorneys  at  Law,  §  80.  In  the  lan- 
guage of  Lord  EsHEB,  M.  R.,  speaking  for  the  court,  in  a 
recent  case:  "In  order  to  support  such  a  motion  as  the 
present,  it  must  be  shown  that  he  [the  attorney]  had  done 
something  dishonorable  to  him  as  a  man  and  dishonorable 
in  his  profession.  ...  It  was  a  breach  of  duty  wilfully 
to  mislead  the  court  by  keeping  back  information  which  he 
knew  the  court  ought  to  have,  or  by  stating  facts  which  he 
knew  to  be  untrue."  Re  Cooke,  33  Sol.  J.  &  Rep.  397.  There 
are  numerous  cases  in  each  of  which  an  attorney  has  been 
disbarred  for  knowingly  deceiving  or  attempting  to  deceive 
the  court  as  to  matters  pending  before  it;  also  for  changing 
its  records.  A  few  only  are  here  cited.  Matter  of  Oale,  75 
N.  Y.  526;  Matter  of  Ryan,  143  N.  Y.  528, 530,  531 ;  Serf  ass's 
Case,  116  Pa.  St.  455;  People  ex  rel,  Moses  v,  Goodrich,  79 
111.  148;  People  ex  rel.  Witherow  v.  Leary,  84  111.  190;  People 
€X  rel,  At€y  Gen.  v.Beattie,  137  III.  653;  People  ex  rel.  Atfy 
Gen.  V.  Hill,  182  111.  425;  People  ex  rel.  Deneen  v.  PicJcleVy 
186  111.  64;  State  ex  rel.  Walker  v.  JIarher,  129  Mo.  271. 

According  to  the  findings  of  the  trial  court  in  the  case  at 
bar  the  attempt  to  deceive  the  court  consisted  in  making  and 
presenting  to  the  court  false  affidavits  as  to  the  pretended 
service  upon  Furlong's  attorney,  Eschweiler,  and  the  clerk  of 
the  court,  A.  W.  Hill,  of  a  notice  of  appeal  to  this  court,  April 
25,  1896,  from  the  Furlong  judgment,  on  a  motion  to  set 
aside  the  execution  issued  thereon  July  29,  1896 ;  and  also 
falsely  pretending  that  Exhibit  E,  found  in  the  clerk's  of- 
fice among  the  papers  in  that  case  after  the  day  and  year 
last  named,  was  the  notice  of  appeal  he  served  on  A.  W.  Hill 
April  25,  1896.  The  important  question  is  whether  such 
findings  of  the  trial  court  are  sustained  by  a  clear  prepon- 
derance of  satisfactory  evidence. 

Eschweiler,  as  a  witness,  flatly  denies  that  any  notice  of 
appeal,  or  copy  thereof,  from  the  Furlong  judgment,  was 
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ever  served  upon  him  personally  April  25,  1896,  or  at  any 
time  prior  to  the  issue  of  such  execution;  and  that  no  notice 
of  appeal  from  that  judgment,  during  that  time,  ever  came 
to  his  observation  in  his  office  or  elsewhere.  The  clerk  of 
the  court,  A.  W.  Hill,  as  a  witness,  denies  that  any  notice'  of 
appeal  from  that  judgment  was  ever  served  upon  him  April 
25,  1896,  or  at  any  time  prior  to  September  18,  1896;  but 
states  that  Exhibit  E  was  found  among  the  papers  in  his 
office  some  time  prior  to  September  18,  1896.  Six  deputy 
clerks  were  sworn  as  witnesses  in  this  case,  and  stated  the 
customary  manner  of  receiving  and  filing  papers  in  the  clerk's 
office,  and  the  entries  of  such  filings  in  a  book  kept  for  that 
purpose,  and  that  no  such  entry  was  made  as  to  Exhibit  E; 
and  none  of  them  had  any  recoUection  of  that  paper  having 
been  brought  to  the  clerk's  office,  and  none  of  them  had  any 
recollection  of  ever  having  seen  that  paper  until  their  atten- 
tion was  called  to  it  by  Esohweiler  some  time  after  July, 
1896.  But  it  is  claimed  that  it  does  not  conclusively  appear 
that  a  copy  of  the  notice  of  appeal  was  not  served  on  Esch- 
weiler  by  the  defendant  herein,  April  25, 1896,  especially  by 
leaving  such  copy  in  his  office  during  his  absence,  in  the 
manner  prescribed  by  statute.  Sec.  2820,  Stats.  1898.  So 
it  is  claimed  that  it  does  not  appear  conclusively  that  Exhibit 
E  was  not  delivered  by  the  defendant  herein  to  some  one  of 
the  deputy  clerks  present  in  the  clerk's  office  April  25, 1896, 
and  that,  if  he  did,  the  service  on  the  clerk  was  sufficient 
under  the  ruling  of  this  court.  In  re  Will  of  Madden,  104 
Wis.  61,  63.  It  is  claimed  that  such  testimony  of  the  clerk 
and  his  deputies  is  negative  in  its  character.  But  the  de- 
fendant's testimony  in  that  regard  is  also  negative  to  the 
extent  of  saying  that  he  does  not  know  to  which  of  the 
clerks  he  delivered  such  notice,  Exhibit  E;  that  he  could 
not  say  that  the  person  to  whom  he  delivered  it  was  one  of 
the  deputies,  nor  who  it  was.  It  stands  admitted  that  Keefe 
was,  prior  to  September  19,  1896,  quite  often  in  the  clerk's 
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office,  and  usually  called  for  and  examined  the  papers  in  the 
Furlong  case.  Exhibit  E  is  in  the  record  before  us,  and  the 
written  portion  is  conceded  to  be  in  the  handwriting  of  the 
defendant,  and  it  certainly  has  a  suspicious  appearance.  It 
bears  upon  its  face  evidence  that  it  bad  been  stamped,  but, 
as  stated  by  one  of  the  deputy  clerks,  such  stamped  file  mark 
had  been  rubbed  and  blurred,  so  that  the  month  was  entirely 
obliterated.  Its  worn  and  soiled  condition  is  such  as  to 
readily  attract  attention,  and  to  justify  the  respective  clerks 
in  testifying  that  such  stamped  file  mark  had  not  been  put 
there  by  them,  and  that  they  had  never  seen  the  paper  until 
after  July,  1896,  as  stated. 

The  most  serious  difficulty  with  the  contention  on  the  part 
of  this  defendant  is  the  inconsistent  and  contradictory  state- 
ments of  the  defendant  under  oath.  In  his  affidavit  of  Au- 
gust 1,  1896,  he  stated,  in  eflfect,  that  on  or  about  April  25, 
1896,  proceedings  were  had  whereby  the  action  was  appealed 
to  this  court;  that  notice  was  given  to  Eschweiler  that  the 
action  would  he  appealed;  and  that  the  appeal  was  duly  per- 
fected, and  all  necessary  steps  taken.  The  order  to  show 
cause  was  based  upon  that  affidavit,  and  yet  it  is  manifest 
that  it  failed  to  state  the  facts  requisite  for  the  taking  of  the 
appeal.  The  substance  of  his  two  affidavits  of  August  29, 
1896,  is  given  in  the  statement  of  facts.  In  one  of  them  he 
states  that  he  personally  served  the  notice  of  appeal  on  Esch- 
weiler by  leaving  a  copy  of  the  same  in  his  office  April  25, 
1896;  and  in  the  other  he  states  that  he  personally  served 
the  same  on  Eschweiler  in  his  office  April  25,  1896,  by  then 
and  there  delivering  to  him  and  leaving  with  him  a  copy  of 
the  notice  of  appeal  and  a  copy  of  the  undertaking.  As  a 
witness  in  his  own  behalf,  the  defendant  testified  in  this  ac- 
tion to  the  effect  that  April  25, 1896,  he  served  a  copy  of  the 
notice  of  appeal  and  two  bonds  on  Eschweiler  in  the  office 
of  the  clerk  of  the  court  by  laying  them  on  the  desk  and 
saying,  "Here  is  the  notice  and  bonds;  accept  them;"  that 
Vol.  108—29 
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Eschweiler's  back  was  towards  him  at  the  time,  an^that  he 
left  the  office  with  the  papers  remaining  there  on  the  desk; 
that  the  defendant  then  picked  up  the  papers,  and  sub- 
sequently went  to  Eschweiler's  office,  which  he  found  with 
the  door  open,  and  no  one  in;  that  he  placed  the  notice 
on  Eschweiler's  desk,  which  was  closed;  that  he  did  not  re- 
member what  kind  of  a  desk  it  was.  In  one  of  his  affidavits 
of  August  29,  1896,  he  swore,  as  indicated  in  the  statement 
of  facts,  that  April  25,  1896,  he  served  the  notice  of  appeal 
upon  the  clerk  of  the  court,  A.  W.  Hill,  whereas  in  his  testi- 
mony in  this  case  he  does  not  pretend  to  know  to  whom  he 
delivered  such  notice,  or  even  that  the  person  to  whom  he 
delivered  it  was  a  clerk  or  a  deputy  clerk.  The  defendant 
Avas  admitted  to  the  bar  in  1894,  and  was  fifty-two  years  of 
age  at  the  time  of  the  trial.  He  states  that  such  appeal  was 
the  first  he  ever  undertook  to  take.  It  is  apparent  that 
when  he  made  the  affidavits  of  August  1,  1896,  he  did  not 
know  what  was  essential  to  the  taking  of  an  appeal.  On 
this  trial  he  testified  to  the  effect  that  the  disagreement  be- 
tween himself  and  Eschweiler  was  so  intense  that  he  em- 
ployed Estabrook  to  make  the  bill  of  exceptions  and  to 
attend  to  the  whole  matter  and  perfect  the  appeal;  that  Es- 
tabrook had  a  motion  in  court,  and  had  to  go  away,  and  so 
finally  said  to  him:  "Everything  is  all  done  that  is  needed 
to  be  done.  All  you  have  to  do  is  to  file  your  notice  of 
appeal  and  bond;  that  is  all; "  and  that  every  thing  else  was 
done;  that  from  such  statement  he  got  the  notion  that 
everything  was  all  right,  and  so  forgot  to  make  the  affidavit 
of  service;  that  he  got  such  impresjion  April  25,  1896.  It 
is  evident  that  the  defendant  herein  relied  more  upon  what 
Estabrook  thus  told  him  to  do  in  order  to  perfect  the  appeal 
than  he  did  upon  any  knowledge  he  then  possessed  as  to  the 
statutory  requirements  essential  to  perfect  an  appeal.  Such 
want  of  knowledge  so  continued  until  after  the  issuing  of 
the  execution  and  down  to  within  a  few  days  of  the  hearing 
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of  the  motion,  and  the  numerous  inconsistent  and  contra- 
dictory statements  under  oath  in  respect  to  the  pretended 
service  of  the  notice  of  appeal,  and  the  suspicious  and  muti- 
lated condition  of  the  notice  of  appeal,  Exhibit  £,  filled 
out  in  the  handwriting  of  the  defendant,  and  not  found 
among  the  papers  in  the  case  in  the  clerk's  office  until  more 
than  three  months  after  it  is  claimed  it  was  served,  leads  to 
the  conclusion  that  no  substantial  reliance  can  be  placed 
upon  the  defendant's  evidence. 

Without  going  further  into  details,  we  must  hold  that  the 
findings  of  the  trial  pourt  are  sustained  by  the  clear  prepon- 
derance of  satisfactory  evidence. 

By  the  Court. —  The  order  and  judgment  of  the  circuit 
oourt  are  affirmed. 


Baumank,  Executor,  and  others,  Eespondents,  vs.  Lupinski 
and  husband.  Appellants. 

December  7, 1900 — January  8, 190 t 
Deeds:  Reformation:  Fraud:  Omission  of  reservations:  Evidence, 

1.  Solemnly  executed  instruments  are  not  to  be  set  aside  or  reformed 

except  upon  evidence  sufficient  to  establish  mistake  or  fraud  so 
clearly  as  to  leave  no  substantial  doubt 

2.  A  finding  of  the  trial  court  that  an  absolute  conveyance  of  land  by 

a  person  since  deceased  to  one  of  her  daughters  was  obtained  by 
fraud  of  the  grantee,  and  that  it  should  be  reformed  so  as  to  im- 
pose upon  it  a  reservation  of  the  payment  of  certain  sums  to  other 
daughters,  is  held  to  be  unsupported  by  the  evi(fence  (stated  in 
the  opinion),  which  fully  establishes  the  intentional  execution  of 
the  deed  without  reservation  or  condition. 
U  Declarations  consistent  with  a  mere  promise  on  the  part  of  the 
grantee  that  certain  sums  shall  be  paid  are  of  themselves,  alone» 
insufficient  to  establish  that  a  reservation  or  condition  was  in- 
tended to  be  incorporated  in  a  deed. 

Appbal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.     Reversed. 
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Plaintiffs,  being  executor  and  three  daughters  of  Johanna 
Iloyer,  brought  this  action  to  set  aside,  for  fraud,  a  deed  of 
February  3,  1896,  from  her  to  defendant  Emilie  Lupiniki 
(another  daughter)  of  the  bouse  and  lot  constituting  the 
homestead  of  Mrs.  Iloyer.  The  court  found  that  Emilie 
Lupinshiy  enjoying  the  confidence  of  her  mother,  sent  for  a 
notary,  and,  without  the  knowledge  of  her  mother,  caused 
a  deed  to  be  drawn  by  him  and  executed  by  said  Johanna 
Hoyer,  absolutely  deeding  the  property  to  her  (said  EmUi€\ 
without  putting  into  the  deed  certain  reservations  as  to  pay- 
ments to  the  other  daughters;  that  the  omission  of  such 
reservations  was  by  intentional  fraud  perpetrated  by  said 
defendant  Emilie  upon  her  mother,  who  had  no  knowledge 
of  the  omission.  Accordingly  judgment  was  entered  re- 
forming said  deed  so  as  to  impose  upon  the  conveyance  a 
reservation  of  the  payment  of  certain  sums.  From  that 
judgment  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Fiebing  dk  EiUi- 
leay  and  oral  argument  by  0.  J.  Fiebing. 

M.  N.  LandOy  for  the  respondents. 

Dodge,  J.  It  appeared  by  uncontradicted  testimony  or 
without  dispute  that  Johanna  Iloyer,  having  five  daughtei^ 
(four  by  her  first  marriage,  and  defendant  Emilie  Lupinski 
by  a  second),  in  1893  made  a  will  whereby  she  gave  to  the 
three  plaintiffs  certain  sums  of  money,  which,  together  with 
advances,  made  up  the  sum  of  $2,000  to  each  of  them,  and 
that  she  had  previously  advanced  to  the  fourth  daughter  of 
the  first  marriage  $2,000.  By  the  same  will  she  gave  all 
her  property,  real  and  personal,  except  life  insurance,  to  her 
daughter  Emilie^  charged  with  the  payment  of  these  sums 
to  her  half-sisters,  which  aggregated  $2,000,  viz.:  $1,000  to 
Mrs,  OaUun^  $900  to  Mrs.  PuLs^  $100  to  Mrs,  Baumann. 
In  the  latter  part  of  January,  1896,  the  plaintiff  Louis  BaU'- 
m^nn^  husband  of  Mrs.  Hoyer's  daughter  Emma  Baumanny 
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suggested  to  Emilie  that  a  deed  of  the  real  estate  be  made 
to  her,  in  order  to  avoid  the  necessity  of  probating  the  will, 
and  later  learned  from  Mrs.  ZupinsH  that  she  had  talked 
the  subject  over  with  her  mother,  who  assented  to  the  idea. 
They  two  went  to  find  Mr.  Bodenstab,  a  notary,  to  give  in- 
structions for  drawing  the  deed,  but  did  not  find  him.  Later, 
either  that  day  or  soon  afterwards,  Mrs.  Zupifiski  sent  a 
messenger  for  him,  and  he  came  to  the  house  of  Mrs.  Hoyer, 
where  Mrs.  Lupinski  lived,  in  the  evening  of  February  3d, 
and  there  drew  the  deed  in  question,  and  took  the  acknowl- 
edgment of  it.  The  expressed  consideration  was  love  and 
affection  and  one  dollar.  He  received  all  his  instructions 
with  reference  thereto  from  Mrs.  Hoyer.  She  asked  whether 
such  a  deed  would  hold  good,  and  he  expressed  his  opinion 
in  the  aflBrmative.  He  asked  her  whether  there  were  any 
conditions  or  anything  of  that  kind  to  be  made, —  whether 
anything  was  to  be  paid  to  anybody  else  on  account  of  the 
deed, — and  she  told  him  no;  that  she  desired  EmiUe  to  be- 
come the  owner  of  the  entire  property,  so  that  nobody  else 
could  make  any  claim  against  her;  and  that  nothing  was 
to  be  paid  by  her  {Emilie)^  by  reason  of  that  deed,  to  any- 
body,—  nothing  to  be  paid  by  her  to  the  other  children. 
Thereupon  the  deed  was  delivered  to  Emilie  in  his  presence. 
Mrs.  Hoyer  further  declared  that  Emilie  had  taken  care  of 
her  thus  far,  and  would  take  care  of  here  thereafter,  and 
she  gave  her  the  deed  now.  Mrs.  Lupinski  gave  no  instruc- 
tions as  to  the  drawing  of  the  deed,  and  had  no  talk  with 
the  notary  before  his  conversation  with  the  old  lady.  The 
witness  to  the  deed,  a  lodger  in  the  house,  who  was  called 
in  for  the  purpose,  did  not  arrive  until  after  the  deed  was 
drawn  and  ready  for  execution.  He  testified  that  Mrs. 
Hoyer  said  she  was  satisfied  now  that  no  one  else  had  any 
hold  of  her  property,  and  that  now  there  would  be  no  trouble 
about  it;  that  she  sold  it  to  Mrs.  Lupinski.  Nothing  was 
said  in  his  presence  further  than  that  she  sold  it  to  her. 
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and  that  none  of  her  sisters  would  get  any  hold  of  her  prop- 
erty, and  that  there  would  be  no  trouble  now  about  it. 

Emilie  Lujpinski^  on  examination  under  sec.  4096,  S:  &  B. 
Ann.  Stats.,  put  in  evidence  by  the  plaintiflfs,  testified  that 
her  mother  told  her  when  she  made  the  deed  that  she 
wanted  her  {E7nilw)  to  have  the  deed  for  this  property,  and 
said,  "  I  will  s^U  the  property  to  you,  so  that  you  will  not 
have  trouble  with  your  brothers  and  sisters  after  a  while.'^ 
"  She  said  it  ought  to  be  mine,  because  I  always  did  my 
duty  to  her.  I  knew  about  the  payments  of  certain  sums 
to  my  sisters,  but  when  my  mother  deeded  the  property  to 
me  she  said  I  would  not  have  to  pay  them  any  money,  be- 
cause they  were  not  entitled  to  any." 

On  February  6th  the  deed  was  recorded,  and  the  fact  of 
its  record  came  to  the  notice  of  some  or  all  of  the  plaintiffs, 
though  whether  they  learned  its  contents  immediately  is 
not  clear.  At  the  time  of  the  deed  Mrs.  Hoyer  was  seventy- 
eight  years  of  age,  but  concededly  fully  competent  to  under- 
stand and  manage  her  own  affairs.  Mrs.  Lupinahi  and  her 
husband  had  made  a  home  for  her  mother  in  the  latter^s 
homestead  for  many  years,  caring  for  her  in  illness,  etc. 
There  was  no  evidence  as  to  what  other  estate  Mrs.  Hoyer 
had,  except  that  defendant  Max  LupinsJd  owed  her  $3,000 
for  money  previously  loaned  to  him. 

Opposed  to  the  facts  thus  established  without  dispute  was 
the  testimony  of  the  plaintiff  Z^ww  Baumcmn  that,  when 
he  spoke  to  Mrs.  Lupimki  about  the  advisability  of  making 
a  deed  in  lieu  of  the  will,  his  understanding  was  that  it 
ought  to  include  the  clause  requiring  the  giving  of  the 
money  to  the  sisters  as  in  the  will.  As  to  whether  he  act- 
ually spoke  of  this  his  testimony  is  somewhat  indefinite. 
When  asked  what  directions  were  to  be  given  to  the  notary 
by  him  and  Mrs.  Lupinski^  he  testifies:  "I  wanted  to  make 
a  deed  with  a  clause  put  in  that  Mrs,  Lxipinskl  had  to  pay 
to  her  sisters  Louisa  Gallan  $1,000,  and  $900  to  Mrs.  Puhy 
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and  $100  to  Mt%.  Baumann.  I  gave  her  that  advice."  lie 
was  informed  by  Mrs.  Lupinski  a  few  weeks  after  the  deed 
was  made  that  no  snch  reservation  was  contained  in  it,  be- 
cause her  mother  did  not  think  it  was  necessary.  It  is,  how- 
ever, nowhere  testified  that  any  conversation  was  had  with 
the  grantor,  Mrs.  Hoyer,  on  the  subject  of  the  deed  or  any 
intended  reservation  therein.  Mrs,  Baumann  testifies  that 
a  few  days  before  her  mother's  death  her  mother  told  her 
that  "everything  was  in  shape,  and  jEmtZt^  knows  every- 
thing about  it,  and  she  would  pay  us."  Mrs,  OaUun  also 
testified:  "Since  that  deed  was  made  I  often  had  conversa- 
tions with  my  sister,  always  in  mother's  house  and  in  her 
presence,  after  the  deed  was  made.  When  I  came  there 
Mrs.  LupinaTci  said,  *  You  know  I  have  to  pay  all  the  money 
I  owe  you.'  And  mother  said  the  same.  She  said  we  need 
not  be  afraid  we  would  not  get  the  money ;  she  would  pay 
it."  "  We  did  not  quarrel  about  the  deed,  because  mother 
said  she  had  the  deed  and  she  would  pay  us."  "  She  al- 
ways promised  to  pay  us,  and  always  said  she  would  pay 
us.  We  were  satisfied  as  things  were,  because  we  did  not 
know  any  other  way.  We  thought  we  would  get  the 
money."  There  was  other  testimony  tending  to  the  effect 
that  Mrs.  Lupinski  advised  against  troubling  the  mother  in 
her  last  days,  saying  she  would  pay  whatever  she  owed. 

In  the  light  of  this  evidence,  we  are  constrained  to  the 
conclusion  that  the  finding  of  the  trial  court  is  wholly  un- 
supported by  any  evidence  or  legitimate  inference  from  the 
evidence.  The  intentional  execution  of  the  deed,  absolute 
in  form,  is  fully  established  by  the  evidence  of  disinterested 
witnesses,  of  whose  credibility  no  doubt  is  suggested  by 
anything  in  the  record.  But  were  this  otherwise,  and  the 
deed  unsupported  by  such  express  evidence,  according  to 
the  rule  of  many  authorities  it  could  not  be  reformed  upon 
the  evidence  offered  by  plaintiffs,  which  contains  not  even 
an  intimation  from  the  lips  of  Mrs.  Hoj^er  that  she  did  not 
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intend  to  execute  the  deed  in  the  form  in  which  it  appears. 
Solemnly  executed  instruments  are  not  to  be  set  aside  or 
reformed  except  upon  evidence  suiBcient  to  establish  mistake 
or  fraud  so  clearly  as  to  leave  no  substantial  doubt.  Ktr- 
cheval  v,  Doty^  31  Wis.  476 ;  FiUingJiam  v.  Nichols^  a/fUe^  p.  49, 
and  cases  cited.  The  utmost  effect  of  any  of  the  testimony 
is  that  Mr,  Baumann  suggested  to  Mrs.  LupinsTd  a  deed 
containing  these  reservations,  and  that  Mtb.  Lupinski  had 
received  this  deed  with  some  understanding  or  agreement 
on  her  part  to  pay  the  various  sums  to  her  sisters,  aggregat- 
ing $2,000, — an  understanding  that  may,  perhaps,  be  easily 
enforceable  against  her;  for  there  is  no  showing  that  Mrs. 
Iloyer  did  not  leave,  besides  this  homestead,  abundant  estate 
which  by  the  terras  of  the  will  was  to  pass  to  Mrs.  Lujpinski 
charged  with  the  duty  on  her  part  to  pay  her  three  sisters 
the  sums  mentioned.  Indeed,  affirmative  evidence  drawn 
out  by  plaintiffs  tends  to  establish  existence  of  a  recognized 
debt,  the  property  of  the  estate,  more  than  sufBcient  to  ac- 
complish this  result.  Declarations  consistent  with  a  mere 
promise  on  the  part  of  the  grantee  that  certain  sums  shall 
be  paid  are  of  themselves,  alone,  insufficient  to  establish  that 
a  reservation  or  condition  to  such  effect  was  intended  to 
have  been  incorporated  in  a  deed.  Further  than  this  the 
evidence  does  not  go.  The  finding  recited  in  the  statement 
of  facts  is  therefore  not  only  contrary  to  the  clear  prepon- 
derance of  the  evidence,  but  wholly  without  evidence  to 
support  it. 

By  Hie  Court, —  Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  dismissing  the  complaint. 

Bardeen,  J.,  took  no  part. 
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MiLWAUKBB  Beiok  &  Cement  Company,  Respondent,  vs, 

ScHOKNECHT,  Appellant.  J^| 

December  7, 1900  —  January  S,  190L  "  ' 

Corparationa:  Subscriptions  to  stock:  Right  of  action:  Fraudulent  rep- 
resentations: Powers  of  directors, 

1.  In  an  action  by  a  corporation  to  recover  a  balance  due  upon  a  sub- 
scription to  its  capital  stock,  the  complaint  alleged  and  the  answer 
admitted,  in  effect,  that  at  the  time  of  such  subscription  plaintiff 
was  a  duly  organized  corporation,  authorized  to  issue  shares  of  its 
capital  stock  and  to  receive  subscriptions  therefor.  Held,  that  this 
authorized  the  court  to  assume  that  at  least  one  half  of  the  capital 
stock  had  been  duly  subscribed  and  at  least  twenty  per  cent, 
thereof  actually  paid  in,  as  required  by  sea  1773,  Stats.  1898;  and 
that  an  action  on  the  subscription  agreement  could  be  maintained. 
AnvU  M.  Co.  V.  Sherman,  74  Wia  226,  distinguished. 

2l  No  statement  as  to  what  a  corporation  will  do  or  intends  to  do  in 
the  future,  made  to  induce  a  subscription  to  its  capital  stock,  con- 
stitutes a  fraud  which  will  be  a  defense  to  an  action  on  the  sub- 
scription contract 

S.  A  director  has  no  power,  unless  specially  authorized,  to  bind  the 
corporation  by  false  and  fraudulent  representations,  or  even  by  an 
express  promise. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  Orben  T.  Williams,  Judge.     Affirmed. 

For  the  appellant  there  was  a  brief  by  JVat/i.  Perdes  t& 
8on%^  and  oral  argument  by  O.  D.  Gaff.  They  contended, 
inter  alia^  that  until  the  whole  number  of  shares  contem- 
plated and  specified  in  the  contract  of  subscription  have 
been  taken,  no  call  can  be  made,  and  the  contract,  whatever 
it  may  be,  is  immature.  1  Cook,  Corporations,  §  176;  Salem 
M.  D.  Corp.  V.  Ropea^  6  Pick.  23;  Newburypori  Bridge  v. 
Story ^  6  Pick.  45;  Sloneham  B.  li.  Co.  v.  Goidd^  2  Graj', 
278;  Cahhot  <&  W.  S.  Bridge  v.  Chapin,  6  Cush.  50;  ^Yar- 
wick.  R.  Co.  V.  Cady,  11  R.  I.  131, 137;  Banty  v.  Buckha,  C8 
Ind.  49;  AUman  v.  II,,  R.  <&  K  R.  Co.  88  111.  521;  Peoria 
<&  R.  I.  R.  Co.  V.  Prestony  35  Iowa,  115;  Hughes  v.  Antietam 
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Mfff,  Co.  34  Md.  318,  332;  Shurts  v.  S.  cfe  T.  R.  R.  Co.  » 
Mich.  2G9;  New  York,  H.  <&  N.  R.  Co.  v.  Eunt,  39  Conn. 
75;  Kiton  v.  Pacific  Nat.  Bank,  144  Mass.  260;  Rockland^ 
Mt.  D.  cfe  S.  S.  B.  Co.  V.  SeweU,  78  Me.  167.  This  common- 
law  rule  has  been  changed  by  sec.  1773,  Stats.  1898;  but 
compliance  with  that  statute  is  a  condition  precedent  to  the 
right  of  the  plaintiEF  to  recover.  Anvil  M.  Co.  v.  Sherman, 
74  Wis.  226.  A  subscriber  does  not  waive  this  defense  by 
paying  assessments  for  several  years  in  ignorance  of  the 
fact  that  the  governing  statute  has  not  been  fully  observed. 
1  Cook,  Corporations,  §  181 ;  Morris  v.  Doraey,  48  Md.  461 ; 
Pitchford  V.  Davis^  5  Mees.  &  W.  2. 

For  the  respondent  there  was  a  brief  by  McElroy  dk  &chr 
weiler,  and  oral  argument  by  F.  C.  Eschweiler.  They  argued, 
among  other  things,  that  this  case  is  distinguishable  from 
AnvU  M.  Co.  V.  Sherman,  74  Wis.  226,  in  that  defendant 
here  agreed  to  pay  to  an  already  organized  corporation  the 
sum  of  $100  November  28,  1892,  and  $50  per  month  until 
he  had  paid  a  full  $1,000.  There  is  no  possible  opportunity 
for  calls  or  assessments;  he  has  waived  all  these  by  his 
agreement.  1  Cook,  Corporations,  §  106;  Eatell  v.  KnighU- 
town  <&  M.  T.  P.  Co.  41  Ind.  174;  Breedlove  v.  M.  dk  F.  R. 
Co.  12  Ind.  114;  Morrison,  'o.  Dorsey,  48  Md.  461;  Phcenix 
^Y.  Co.  V.  Badger,  67  N.  Y.  294.  In  Anvil  M.  Co.  v.  Sh^ 
man  the  subscription  was  made  at  the  time  of  incorporation; 
in  the  case  at  bar,  at  a  time  when  the  plaintiff  was  a  "going" 
and  existing  corporation.  In  that  case  the  subscriber  had 
only  paid  the  first  or  preliminary  instalment;  here  defend- 
ant paid  a  number,  for  a  long  period  of  time.  There  the 
agreement  was  expressly  conditioned  upon  calls  or  special 
action  by  the  plaintiff;  here  nothing  of  that  kind.  Shick  v. 
Citizens'  E.  Co.  15  Ind.  App.  329. 

Cassoday,  C.  J.  This  action  is  brought  to  recover  the 
balance  due  on  a  subscription  to  the  capital  stock  in  the 
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plaintiff  corporation.  The  complaint  alleges,  in  effect,  that 
November  28,  1892,  the  plaintiff  was  a  duly  organized  cor- 
poration, organized  and  existing  under  the  laws  of  this  state, 
and  authorized  to  issue  shares  of  its  capital  stock  and  to  re- 
ceive subscriptions  in  payment  therefor,  and  to  do  business 
in  the  manufacture  of  clay  arid  cement  products  and  in  buy- 
ing and  selling  real  estate  and  doing  all  other  acts  and  things 
necessary  and  proper  for  the  carrying  on  of  the  business 
aforesaid,  and  has  existed  as  such  ever  since;  that  Novem- 
ber 28,  1892,  the  defendant  executed  and  delivered  to  the 
plaintiff  his  certain  subscription  for  four  shares,  each  of  the 
par  yalue  of  $250,  of  the  capital  stock  of  the  plaintiff;  that 
in  and  by  such  subscription  the  defendant  further  agreed  to 
pay  $100  November  28,  1892,  and  the  further  sum  of  $50 
per  month  until  the  full  amount  of  $1,000  had  been  paid; 
that  thereafter,  and  on  November  28,  1892,  the  plaintiff  ac- 
cepted such  subscription  for  four  shares  of  the  capital  stock 
of  the  company,  amounting  in  all  to  $1,000,  and  in  pursuance 
of  such  contract  and  agreement  and  subscription  the  defend- 
ant paid  on  account  thereof  $150  November  28,  1892,  $50 
January  31, 1893,  and  $100  March  21, 1893,  but  had  paid  no 
other  or  further  sum  on  account  thereof;  that  although  $700 
became  due  and  payable  in  such  instalments  on  the  28th  day 
of  each  and  every  month  subsequent  to  March  28, 1893,  until 
the  balance  should  be  paid,  making  the  last  payment  thereof 
due  and  payable  May  28,  1894,  there  was  and  is  due  and 
unpaid  on  account  of  such  subscription  $700,  with  interest 
thereon  from  the  several  dates  therein  stated.  Judgment 
was  demanded  for  that  amount  with  interest,  costs,  and  dis- 
bursements. 

The  defendant,  by  his  answer,  admitted  that  the  plaintiff 
is  a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  this  state,  as  set  out  in  the  complaint; 
that  the  plaintiff  was  a  corporation,  existing  as  such,  No- 
vember 28,  1892;  that  it  has  continued  to  be,  and  now  is,  a 
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corporation  organized  and  existing,  as  more  specifically  set 
out  and  alleged  in  tiie  complaint;  that  he  agreed  to  pay  the 
sum  of  $100  November  28, 1892, —  but  expressly  denies  that 
he  agreed  to  pay  the  further  sum  of  $50  per  month  until 
the  full  amount  of  $1,000,  or  any  other  amount,  was  fully 
paid;  that  he  paid  to  the  plaintiff  $100  November  28, 1892, 
$50  January  31,  1898,  and  $100  March  21,  1893;  and,  ex- 
cept as  so  admitted,  the  defendant  denies  each  and  every 
allegation  therein  contained.  For  a  separate  defense,  em- 
bodying all  the  allegations  of  the  preceding  defense,  the 
answer  alleged,  in  eflfect,  that  on  and  before  November  28, 
1892,  the  plaintiflf  did  represent  to  the  defendant  that  it 
was  a  corporation  organized  and  existing,  amongotherthings, 
for  the  purpose  of  manufacturing  clay  and  cement,  and  ex- 
pressly represented  to  the  defendant  that  the  plaintiff  in- 
tended to  erect,  build,  and  complete  a  plant  or  works  suitable 
for  the  manufacture  of  cement,  and  that,  to  fully  equip  and 
complete  such  plant,  it  would  be  necessary  to  engage  the 
services  of  a  mason  contractor  to  do  certain  work  in  and 
about  the  erecting,  completing,  and  equipping  such  works 
and  certain  cement  and  limekilns  connected  therewith;  that 
it  was  expressly  understood  and  agreed  by  and  between  the 
plaintiff  and  the  defendant  that  the  plaintiff  would  erect, 
build,  and  equip  such  plant  as  aforesaid  if  the  defendant 
would  subscribe  to  its  capital  stock  to  the  amount  of  four 
shares  thereof;  that  the  plaintiff,  in  order  to  induce  him  to 
subscribe  to  its  capital  stock,  submitted  to  him,  before  he 
had  subscribed  or  agreed  to  subscribe,  certain  plans  and 
drawings  of  such  proposed  cement  plant  or  works,  designed 
and  drawn  for  it  by  its  architectural  engineers;  that  in  con- 
sequence of  such  representations,  and  in  reliance  thereon,  he 
subscribed  for  such  four  shares  of  capital  stock,  and  paid  his 
subscriptions  thereto,  in  the  several  amounts  and  on  the 
several  dates  stated:  that  it  was  understood  and  agreed,  as 
a  part  of  such  subscription  agreement,  that  the  payment  of 
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the  same  was  conditioned  upon  the  erection,  building, 
equipping,  and  operating  such  plant;  that  the  plaintiff  never 
erected,  built,  or  equipped  such  cement  works,  or  engaged 
at  any  time  in  the  business  of  manufacturing  cement,  but 
has  wholly  abandoned  its  plans  of  erecting  and  operating 
such  cem.ent  works,  though  frequently  requested  so  to  do. 

The  answer  also  contains  two  counterclaims,  each  based 
upon  the  defensive  matter  so  admitted  and  alleged, —  one 
for  $300  damages,  based  upon  a  representation  and  promise 
made  by  the  plaintiff  before  the  defendant  subscribed  for 
such  stock  to  the  effect  that  if  he  would  so  subscribe  the 
plaintiff  would  build,  erect,  equip,  and  operate  a  plant  for 
cement  works  according  to  the  plans  and  drawings  thereto- 
fore made,  but  which  the  plaintiff  failed  to  perform;  and 
the  other  for  $1,500  damages,  based  upon  the  representa- 
r  tions  made  by  the  plaintiff  before  the  defendant  signed  such 
subscription  to  the  effect  that  it  intended  to  erect  and  operate 
such  plant,  and  that  if  the  defendant  would  so  subscribe  the 
plaintiff  would,  in  consideration  thereof,  award,  let,  and  give 
to  the  defendant  the  contract  for  doing  the  mason  work,  but 
which  the  plaintiff  failed  to  perform. 

The  plaintiff,  replying,  denies  each  and  every  allegation 
of  the  respective  counterclaims. 

Upon  the  trial  the  plaintiff,  with  leave  of  the  court, 
amended  its  complaint  by  alleging  that  in  addition  to  the 
amounts  alleged  to  have  been  paid  by  the  defendant  there 
was  a  further  sura  of  $200  paid  November  17,  1894,  and 
amended  the  prayer  for  judgment  by  making  the  same  for 
$500,  with  interest  thereon  from  November  17,  1894.  At 
the  close  of  the  trial  the  jury,  by  direction  of  the  court,  re- 
turned a  verdict  in  favor  of  the  plaintiff  for  $500,  with  in- 
terest thereon  from  November  17, 1894.  From  the  judgment 
entered  thereon  for  that  amount  and  costs  the  defendant 
brings  this  appeal. 

Error  is  assigned  because  at  the  close  of  the  testimony 
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the  court  refused  to  direct  a  verdict  in  favor  of  the  defend- 
ant. This  is  urged  upon  the  ground  that  the  complaint  fails 
to  state  a  cause  of  action,  and  that  such  defect  is  not  cared 
by  the  evidence.  The  defendant  contends  that,  until  the 
Avhole  number  of  shares  contemplated  and  specified  in  the 
contract  of  subscription  have  been  taken,  no  call  can  be 
made.  In  the  early  case  in  Massachusetts  which  counsel 
for  the  defendant  cites  as  the  leading  case  on  the  subject, 
the  act  creating  the  corporation  provided  that  the  capital 
stock  should  be  divided  into  5,000  shares,  not  exceeding  $100 
each,  and  that  after  1,000  shares  should  be  subscribed  a 
meeting  of  the  proprietors  might  be  called,  at  which  any 
acts  might  be  done  "for  the  purpose  of  organizing  the  cor- 
poration and  arranging  its  affairs,"  and  it  was  "  held  that 
no  legal  assessment  could  be  made  for  the  general  objects  of 
the  act  of  incorporation  until  all  the  shares  should  have 
been  subscribed  for,  but  that  an  assessment  laid  to  defray 
preliminary  expenses  incurred  in  obtaining  the  act  of  incor- 
poration and  ascertaining  the  practicability  and  utility  of 
the  enterprise  would  be  valid,"  and  that  the  subscribers 
were  personally  liable  for  such  assessment.  Salem  Mill  Dam 
Corp.  V.  Hopes,  6  Pick.  23.  The  subscription  in  that  case 
required  the  subscribers  "  to  pay  all  such  legal  assessments 
on  each  of  said  shares  as  shall  be  made  by  the  future  gov- 
ernment of  said  corporation,  after  the  same  shall  have  been 
organized  according  to  said  act."  The  decision  is  to  the 
effect  that  defendant  was  only  liable  according  to  the  terms 
of  his  subscription  and  the  act  creating  the  corporation.  In 
another  case  cited  by  the  defendant  it  was  held  that "  when 
the  number  of  shares  in  the  stock  of  a  corporation  is  fixed 
by  its  charter,  an  assessment  made  before  the  whole  number 
of  shares  is  subscribed  for  is  invalid."  Stoneham  B.  R.  Co. 
V.  Gould,  2  Gray,  277.  These  cases  fairly  illustrate  the  po- 
sition of  the  defendant's  counsel.  But  it  has  also  been  held 
in  that  state  that  "a  railroad  corporation  authorized  by  its 
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charter  to  commence  the  construction  of  its  road  whenever 
a  given  number  of  shares  has  been  subscribed  for,  can  assess 
the  shares  when  the  subscriptions  have  reached  that  num- 
ber, although  the  whole  number  of  shares  has  not  been  de- 
termined. Bostouy  B,  cfe  O.  R.  Co,  v,  Wellington^  113  Mass.  79. 
And  that  rule  has  been  expressly  sanctioned  by  the  same 
court  in  the  later  case  cited  by  the  defendant's  counsel. 
Eaton  V,  Pacific  Nat  Bank^  144  Mass.  274,  275,  citing  other 
cases.  So  in  another  case  cited  by  counsel  for  the  defend- 
ant it  is  held  that  "  where,  in  a  subscription  to  the  stock  of 
a  corporation,  a  subscriber  promises,  without  any  condition, 
to  take  and  pay  for  a  certain  number  of  shares  at  the  par 
value  therein  named,  the  promise  is  binding,  even  though 
the  amount  of  the  capital  stock  was  not  fixed  and  the  min- 
imum number  of  shares  named  in  the  charter  were  not  sub- 
scribed for."  Skowhegan  cjB  A.  R.  Co.  v.  Kinsman^  77  Me. 
370. 

The  diflBculty  with  the  defendant's  contention  is  that  it  is 
not  supported  by  any  adjudication  cited  by  him  and  appli- 
cable to  the  facts  of  this  case.  Here  the  complaint  expressly 
alleges  that  November  28,  1892,  the  plaintiff  was  a  duly 
organized  corporation  and  existing  under  the  laws  of  this 
state,  and  authorized  to  issue  shares  of  its  capital  stock  and 
to  receive  subscriptions  in  payment  therefor,  and  to  do  the 
business  stated,  and  do  all  other  acts  and  things  necessary 
and  proper  for  the  carrying  on  of  such  business;  that  the 
defendant  subscribed  as  stated,  and  that  the  plaintiff  ac- 
cepted such  subscription ;  and  that  the  defendant  had  paid 
thereon  one  half  of  the  amount  of  such  subscription.  The 
answer  not  only  fails  to  deny  the  corporate  existence  of  the 
plaintiff  as  provided  by  statute  (sec.  4199,  Stats.  1898),  but 
expressly  admits  that  November  28,  1892,  the  plaintiff  was 
a  corporation  duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  this  state,  and  that  it  continued  to  be  and 
now  is  a  corporation  organized  and  existing,  as  more  spe- 
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cifically  set  oat  and  alleged  in  the  complaint.  Of  course, 
the  statute  applicable  necessarily  enters  into  the  contract 
and  binds  the  parties.  Counsel  for  the  defendant  cite  and 
seem  to  rely  upon  Anvil  M.  Go.  v.  Shernumy  74  Wis.  226, 
where  it  is  held  that  "  No  call  or  assessment,  subsequent  to 
the  preliminary  one,  upon  the  subscription  to  the  capital 
stock  of  the  corporation  can  be  made  unless,  in  compliance 
with  sec.  1773,  R.  S.,at  least  one  half  of  the  stock  has  been 
subscribed,  and  at  least  twenty  per  cent,  thereof  actually 
paid  in.  And  this  is  so  even  though  the  subscriber  agreed 
'  to  pay  the  balance  on  each  share  at  such  times  and  in  such 
instalments  as  the  same  aJvall  he  coiled  for  by  said  corpora- 
tion.' In  an  action  to  recover  a  call  or  assessment  the  com- 
plaint must  aver  compliance  with  said  sec.  1773,  R.  S.*'  But 
that  case  is  clearly  distinguisliable  from  the  case  at  bar, 
since  this  is  not  an  action  to  recover  a  call  or  assessment^ 
but  an  action  upon  an  express  contract.  JSstell  v,  K7iights- 
tow7i  dk  M.  T,  P.  Co,  41  Ind.  174;  Morrison  v.  Dorsey^  48 
Md.  461 ;  Phcenix  TT.  Co.  v.  Badger,  67  N.  Y.  294;  Shick  i\ 
Citizens^  E,  Go,  15  Ind.  App.  329,  True,  the  statute  re- 
ferred to  in  that  case  declares  that  "  no  such  corporation 
shall  transact  business  with  any  others  than  its  members 
until  at  least  one  half  of  its  capital  stock  shall  have  been 
duly  subscribed,  and  at  least  twenty  per  centum  thereof 
actually  paid  in ;  and  if  any  obligation  shall  be  contracted 
in  violation  hereof  the  corporation  offending  shall  have  no 
right  of  action  thereon."  R  S.  1878,  sec.  1773.  The  alle- 
gations of  the  complaint,  raised  in  the  manner  indicated, 
must  be  liberally  construed ;  and  such  allegations,  with  the 
admissions  in  the  answer,  take  the  case  out  from  the  pro- 
hibition of  the  statute,  and  authorized  the  court  to  assume 
that  at  least  one  half  of  the  capital  stock  had  been  duly  sub- 
scribed, and  at  least  twenty  per  cent,  thereof  actually  paid 
in.  We  must  hold,  upon  the  admitted  facts,  that  the  de- 
fendant is  liable  on  his  subscription. 
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Error  is  assigned  because  the  court  held  that  the  burden 
was  upon  the  defendant  to  prove  that  the  single  director  in 
the  plaintiff  company,  mentioned,  had  authority  to  bind  the 
plaintiff  in  the  representation  alleged  in  the  counterclaim,  to 
the  effect  that  the  plaintiff  would  construct  a  certain  plant 
or  works.  Counsel  for  the  defendant  contend  that  such  rep- 
resentation was  a  fraud  upon  the  defendant.  But  no  state- 
ment as  to  what  would  be  do^e  or  was  intended  to  be  done 
in  the  future  constitutes  a  fraud.  To  be  such,  it  must  relate 
to  a  present  or  past  state  of  facts.  Patterson  v.  Wright^  64 
Wis.  289;  Sheldon  v.  Davidson,  85  Wis.  138;  Zouis  F.  Fromer 
&  Go,  V.  Stanley,  96  Wis.  64;  Fidd  v,  Siegel,  99  Wis.  609.  But 
a  director  had  no  power,  unless  specially  authorized,  to  bind 
the  corporation  by  false  and  fraudulent  representations,  or 
even  by  an  express  promise.  (7.  cfe  iV^.  W.  li.  Co,  v.  Jamen, 
22  Wis.  194;  Mixrris  v.  Griffith  <&  W.  Co.  69  Fed.  Eep.  131; 
Bradlee  v.  Warren  F.  G.  S.  Bank,  127  Mass.  107;  Ilolden  v. 
Fhelpsy  135  Mass.  61.  There  is  nothing  in  the  record  to  war- 
rant a  recovery  by  the  defendant  upon  either  of  his  counter- 
claims. We  must  hold  that  the  verdict  was  properly  directed 
in  favor  of  the  plaintiff. 

By  the  Court, —  The  judgment  of  the  superior  court  of  Mil- 
waukee county  is  affirmed. 

Bardebn,  J.,  took  no  part. 


GoBEs,  Administrator,  Eespondent,  vs.  Eluott,  imp.,  Ap- 
pellant. 
December  7, 1900  — January  5, 1901, 
Banks  and  hanking:  Negligence  and  fraud  of  officers:  Pleading, 
In  an  action  by  a  creditor  of  a  bank  against  its  officers  to  recover 
property  aUeged  to  have  been  lost  by  their  negligent  and  fraud- 
ulent mismanagement  of  its  business,  the  complaint  must  allege 
as  to  each  defendant  that  he  was  an  officer  of  the  bank  when  the 
acts  complained  of  took  places 
Vol.108  — 80 
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Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  James  J.  Diok,  Judge.     Beversed. 

This  is  an  appeal  from  an  order  overruling  a  separate  de- 
murrer of  the  defendant  EUioU  to  the  same  complaint  which 
was  passed  upon  by  this  court  in  the  case  of  Gores  v.  Day^ 
99  Wis.  276.  As  stated  in  the  opinion  in  that  case,  the  ac- 
tion is  an  equitable  action,  brought  by  a  creditor  of  the 
Plankinton  Bank,  an  insolvent  state  banking  corporation, 
to  recover  from  the  directors  of  said  bank  moneys  and  prop- 
erty of  the  corporation  alleged  to  have  been  lost  by  the  neg- 
ligence and  fraud  of  defendants,  as  officers  of  the  corpora- 
tion, in  their  management  of  the  corporate  business.  'So 
more  extended  statement  of  the  complaint  here  is  deemed 
to  be  necessary.  The  demurrer  of  the  defendant  EUiott 
assigned  several  grounds,  and,  among  others,  the  general 
ground  that  no  sufficient  facts  were  stated  in  the  complaint 
to  constitute  a  cause  of  action  as  to  the  defendant  EUiott, 

G,  T.  llickox^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Moch^  RUey^  Wit- 
tig  dk  Sohim  and  G.  J.  Cox^  attorneys,  and  Moritz  WUtigy  of 
counsel,  and  oral  argument  by  Maritz  Wittig  and  J.  B.  Doe. 

WiNSLow/  J.  This  is  an  action  against  the  officers  of  a 
bank  to  recover  property  lost,  as  alleged,  by  their  negligent 
and  fraudulent  mismanagement  of  its  business.  IN^ecessarily, 
it  must  be  alleged  in  such  a  complaint  that  any  party  who 
is  made  a  defendant  was  an  officer  of  the  bank  when  the 
acts  complained  of  took  place.  Careful  reading  of  this  com- 
plaint shows  that  nowhere  is  it  alleged  that  the  defendant 
EUiott  was  at  any  time  an  officer  of  the  insolvent  bank. 
His  name  appears  nowhere  in  the  complaint  save  in  the 
title.  It  may  be  reasonably  inferred,  perhaps,  from  the  alle- 
gations, that  Mr.  EUiott  was  a  stockholder  of  the  bank,  al- 
though that  fact  is  not  directly  alleged;  but  it  cannot  be 
inferred  that  be  was  a  director,  because  the  directors  are 
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specifically  named  and  JUr.  EUiott^s  name  does  not  appear 
in  the  list;  nor  is  it  alleged  that  he  was  an  oflBcer  of  any 
kind.  All  the  acts  and  defaults  charged  against  the  defend- 
ants are  necessarily  official  acts,  and  consequently  the  gen- 
eral allegation,  frequently  repeated  in  the  complaint,  that 
"  the  defendants,  as  directors  and  officers  *'  of  the  bank,  did 
or  omitted  to  do  certain  acts,  can  only  be  reasonably  con- 
strued as  referring  to  the  defendants  who  are  alleged  to 
have  been  directors  or  officers  of  the  bank.  These  consid- 
eration^ render  necessary  the  sustaining  of  Mr.  EUiotffa  de- 
murrer, without  reference  to  other  questions  raised ;  and, 
as  these  questions  are  considered  and  decided  in  the  case  of 
Gores  v.  Fidd  (decided  herewith),  109  Wis.  000,  it  is  unnec- 
essary to  discuss  them  here.  '^ 

By  the  Court. —  Order  reversed,  and  action  remanded  with 
-directions  to  sustain  the  demurrer. 


Babdbbn,  J.,  took  no  part. 


Thb  Milwaukee  Eleotbio  Eailway  &  Light  Company,  Ap- 
pellant, vs.  Bbadley  and  others,  Eespondents. 

December  7, 1900  —  January  8, 190 t 

Injunetional  order:  Dissolution:  Appeal:  Stay:  Discretion. 

1  Seo&  8069,  8042,  Stats.  1898,  give  the  right  of  appeal  from  an  order 
granting,  refusing,  modifying,  or  dissolving  an  injunction,  and  limit 
the  time  for  taking  the  appeal  to  thirty  days  from  the  date  of  the 
service*  hy  either  party  to  the  action  upon  the  other,  of  a  copy  of 
the  order  with  a  written  notice  of  the  entry  of  the  same. 

:&  Sea  8061,  Stats.  1898,  permits  the  trial  court  to  stay  the  effect  of  an 

"order  of  the  kind  above  referred  to  on  an  appeal  therefrom  if,  upon 

the  making  of  the  order,  immediate  notice  of  the  appeal  be  given 

and  within  three  days  thereafter  the  appellant  serves  an  undertake 

ing  upon  the  adverse  party  as  therein  provided. 
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8.  Sea  3061,  Stata  18d8»  relates  to  the  oondition  upon  which  an  order 
appealed  from  may  be  continued  pending  the  appeal,  and  does  not 
affect  the  right  of  appeal  or  the  time  within  which  such  right  must 
be  exercised. 

4  Punch  V.  New  Berlin,  20  Wis.  189,  was  overruled  by  Covldren  «i 
Caughey,  39  Wis.  817,  which  is  in  harmony  herewith. 

Ck  It  is  a  general  but  not  a  universal  rule  that  where  all  the  equities  of 
the  complaint  upon  which  a  temporary  injunction  has  been  granted 
are  specifically  and  positively  denied  by  verified  answer,  the  in- 
junction will  be  dissolved. 

6.  Such  general  rule  does  not  apply  where  a  continuance  of  the  injunc- 

tion is  reasonably  necessary  for  the  protection  of  the  rights  of 
either  party  to  the  litigation  during  the  pendency  thereof. 

7.  If  it  be  clear  that  the  plaintiff  may  probably  recover,  and  that  if  he 

be  left  at  the  mercy  of  his  adversary  pending  the  litigation  the 
purpose  of  such  litigation  may  be  defeated  or  he  may  probably 
suffer  irreparable  loss,  it  is  within  judicial  discretion  to  so  control 
the  situation  as  to  prevent  that  result  so  far  as  practicable,  having 
regard  for  the  probable  rights  of  the  defendant  as  well  as  those  of 
the  plaintiff. 

8.  There  is  no  arbitrary  rule  that  displaces  judicial  discretion  to  con- 

trol the  conduct  of  parties  to  litigation  so  the  purpose  thereof  will 
not  be  materially  jeopardized.    A  refusal  to  exercise  such  power 
where  there  is  clear  necessity  for  it  is  either  a  misconception  of 
judicial  duty  or  an  abuse  of  it 
[Syllabus  by  Mabshai^  J.] 

Appeal  from  orders  of  the  circuit  court  for  Milwaukee 
county :  Eugene  S.  Elliott,  Circuit  Judge.     Heversed. 

Action  to  restrain  defendants  from  interfering  with  plaint- 
iff's business  by  endeavoring  to  ride  upon  its  street  cars 
without  paying  the  fare  demanded  pursuant  to  its  lawful 
regulations,  and  to  judicially  establish  the  validity  of  such 
regulations;  also  to  enjoin  the  prosecution  of  numerous  suits 
brought  against  the  plaintiff  growing  out  of  its  enforcing 
such  regulations,  and  to  enjoin  the  commencement  of  farther 
suits  of  the  same  character. 

The  facts  stated  in  the  complaint  are  in  substance  as  fol- 
lows: 

Plaintiff  is  a  duly  organized  and  existing  corporation  under 
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the  laws  of  the  state  of  Wisconsin  and  as  sach  possesses  all 
the  usual  powers  of  a  street-car  company,  in  respect  to  own- 
ing, maintaining,  and  operating  a  street-car  line  from  a  point 
at  the  western  limits  of  the  city  of  Milwaukee  to  and  through 
the  city  of  Wauwatosa,  and  to  determine  the  compensation 
to  be  charged  for  services  rendered,  within  reasonable  limits 
and  according  to  public  franchises  upon  which  its  rights 
depend.  Pursuant  to  franchises  which  plaintiff  was  and  is 
empowered  to  exercise,  it  has  operated  and  is  operating  a 
railway  line  from  the  western  limits  of  the  city  of  Milwaukee 
westerly  on  Wells  street  through  the  town  of  Wauwatosa 
to  the  corporate  limits  of  the  city  of  that  name,  thence  in  a 
west,  north,  and  northwest  course  in  such  city  to  the  center 
line  of  Main  street  therein,  and  to  a  point  beyond  and  west 
of  the  limits  of  such  city. 

Pursuant  to  such  franchise  plaintiff  has  established  a  rea- 
sonable compensation  to  be  paid  by  persons  receiving  the 
benefits  of  travel  by  means  of  its  cars  on  the  road  mentioned, 
to  wit:  Five  cents  for  a  trip  from  any  point  on  the  line  in 
the  city  of  Wauwatosa  to  the  Hawley  road,  which  crosses 
plaintiff's  railway  line  about  seventy  rods  east  of  the  easterly 
limits  of  said  city,  and  a  second  fare  of  five  cents  for  a  con- 
tinuation of  the  trip  to  any  point  in  the  city  of  Milwaukee 
reached  by  the  plaintiff's  system  of  street-railway  lines;  five 
cents  for  the  passage  from  any  point  on  the  Wells  street  line 
in  the  city  of  Milwaukee  to  the  Hawley  road,  and  an  addi- 
tional fare  of  five  cents  for  a  continuation  of  the  passage  to 
any  point  west  of  said  road  reached  by  either  of  plaintiff's 
lines  in  the  city  of  Wauwatosa;  five  cents  for  the  passage 
from  any  point  on  the  line  at  or  west  of  the  westerly  limits 
of  the  city  of  Milwaukee  to  the  Hawley  road,  and  an  addi- 
tional fare  of  five  cents  for  a  continuation  of  the  passage  to 
any  point  on  said  route  west  of  such  road;  five  cents  for  the 
passage  from  any  point  on  the  line  between  the  division 
point  at  the  Hawley  road  and  the  westerly  limits  of  the  city 
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of  Milwaukee  to  the  westerly  limits  of  the  city  of  Milwau- 
kee, and  an  additional  fare  of  five  cents  for  a  continuation  of 
the  passage  to  any  point  within  the  city  of  Milwaukee.  The 
Hawley  road  crossing  was  determined  by  plaintiff  to  be  the 
most  convenient  and  just  division  point  for  making  an  addi- 
tional charge  of  five  cents,  having  regard  to  the  convenience 
of  its  customers  and  the  orderly  conduct  of  its  business. 

On  September  18,  1899,  defendant  Bradley^  while  a  pas- 
senger on  one  of  plaintiff's  cars,  refused  to  pay  the  addi- 
tional fare  of  five  cents  after  reaching  the  point  of  division 
mentioned,  and  was  thereupon  compelled  to  leave  the  car, 
no  unnecessary  violence  being  used  to  that  end.  On  Octo- 
ber 20,  1899,  said  Bradley  commenced  an  action  in  justice's 
court  against  plaintiff  to  recover  damages  for  his  ejection 
from  the  car,  upon  the  theory  that  plaintiff  had  no  right  to 
charge  him  the  additional  fare,  and  such  proceedings  were 
thereafter  had  in  such  action  that  on  December  6, 1899^ 
judgment  was  rendered  in  his  favor  for  $49.43,  from  which 
an  appeal  was  duly  taken  to  the  superior  court  of  Milwau- 
kee county,  where  the  action  is  now  pending.  On  Decem- 
ber 21, 1899,  said  Bradley  was  again  ejected  from  one  of 
plaintiff's  cars  under  circumstances  the  same  as  in  the  first 
instance,  and  on  December  29th  he  commenced  an  action 
before  a  second  justice  of  the  peace,  founded  on  a  second 
alleged  violation  of  his  rights,  which  action  is  still  pend- 
ing. On  December  27,  1899,  said  Bradley  was  a  third  time 
ejected  from  one  of  plaintiff's  cars  under  circumstances  the 
same  as  before,  and  he  thereupon  commenced  a  third  action 
for  damages  before  a  third  justice  of  the  peace,  which  action 
is  still  pending;  and  he  also  instituted  criminal  actions  be- 
fore the  same  justice,  against  the  conductor  of  the  car  and 
the  motorman  thereof,  for  assault  and  battery,  which  said 
actions  are  still  pending. 

AH  of  the  actions  mentioned  except  the  first  were  insti- 
tuted for  the  purpose  of  vexing  and  annoying  the  plaintiff. 
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8ach  first  action  was  amply  sufficient  to  test  the  right  of 
the  controversy  between  plaintiff  and  its  patrons  in  respect 
to  the  lawfulness  of  the  additional  fare  demanded  by  it. 

Since  December  27, 1899,  defendant  Bradley  has  refused 
to  pay  the  disputed  fare  for  being  carried  as  a  passenger  on 
plaintiflTs  cars,  and  has  given  and  is  giving  out  that  he  will 
not  pay  the  same,  and  that  each  time  plaintiflPs  servants  deny 
him  the  privilege  of  riding  without  paying  such  fare  he  will 
institute  an  action  for  damages  in  justice's  court,  or  institute 
criminal  proceedings  against  plaintiff's  servants,  or  both,  as 
the  facts  from  his  standpoint  may  warrant.  Neither  the 
actions  already  commenced  nor  such  actions  and  any  others 
that  may  be  commenced  can  be  consolidated,  from  the  fact 
that  such  pending  actions  are  in  different  jurisdictions. 
Plaintiff  will  be  put  to  great  and  useless  expense  and  annoy- 
ance in  trying  a  large  number  of  independent  actions  each 
involving  the  same  question,  and  will  suffer  great  and  irrep- 
arable loss  if  compelled  to  do  so.  A  single  action  is  all 
that  is  necessary  to  settle  the  entire  controversy. 

Plaintiff  is  informed  and  believes  that  Bradley  justifies  his 
conduct  upon  the  claim  that  some  ordinance  or  ordinances 
passed  by  the  city  or  the  town  of  Wauwatosa,  granting  cer- 
tain rights  to  the  Milwaukee  Heat,  Light  &  Traction  Cona- 
pany  or  some  other  company,  upon  which  plaintiff's  right  to 
operate  the  railway  line  in  question  depends,  require  the 
plaintiff  to  dharge  but  a  single  fare  for  a  single  trip  over  its 
entire  line  west  of  the  westerly  limits  of  the  city  of  Mil- 
waukee. 

The  conduct  of  said  Bradley  has  caused  the  other  defend- 
ants mentioned  to  refuse  to  pay  the  fare  demanded  in  ac- 
cordance with  plaintiff's  regulations.  All  the  defendants 
have  confederated  and  agreed  together  to  refuse  to  pay  the 
additional  five-cent  fare,  and  have  accordingly  so  refused, 
and  such  refusals  have  in  some  cases  resulted  in  the  persons 
refusing  being  ejected  from  the  cars.     The  defendants  have 
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given  out  that  they  will  continue  refusing  to  comply  with 
plaintiff's  regulations  as  to  the  additional  fiVe-cent  fare,  and 
if  ejected  from  its  oars  will  follow  the  example  of  Bradley 
as  to  the  commencement  of  civil  and  criminal  actions.  Such 
conduct,  if  allowed  to  continue  as  threatened,  will  so  disturb 
plaintiff's  business,  and  cause  persons  otherwise  willing  to 
pay  the  additional  fare  demanded  to  refuse  to  do  so,  as  to 
inflict  upon  it  irreparable  injury. 

The  relief  prayed  for  was  as  indicated  in  the  stated  pur- 
pose of  the  action.  The  complaint  was  verified,  and  upon  a 
bond  being  given  to  secure  the  defendants  from  injury  in 
case  it  should  finally  be  determined  that  plaintiff  was  not 
entitled  to  the  relief  prayed  for  in  the  complaint,  a  tempo- 
rary injunction  was  granted  by  a  circuit  court  commissioner, 
restraining  each  and  all  of  such  defendants  from  doing  any 
of  the  things  complained  of,  including  the  prosecution  of  any 
of  the  actions  for  damages  mentioned  and  the  criniinal  ac- 
tions, pending  the  final  determination  of  this  action. 

Defendants  Bradley^  Story,  Perry,  Wheeler^  Laflin,  Morse, 
and  Gregg  answered  jointly,  admitting  that  plaintiff  was 
lawfully  operating  a  railroad  line  as  alleged,  but  denied  that 
it  had  the  right  to  collect  the  disputed  five-cent  fares.  The 
answer  alleged  in  detail  that  plaintiff's  rights  as  to  fares  are 
so  limited  that  it  cannot  lawfully  collect  more  than  one 
five-cent  fare  for  a  single  trip  over  any  part  of  its  line  west 
of  the  westerly  limits  of  the  city  of  Milwaukee;  that  its  in- 
sistence upon  the  right  to  collect  two  such  fares  is  a  viola- 
tion of  the  rights  of  defendants;  that  the  conduct  of  defend- 
ant Bradley  was  according  to  his  legal  rights;  and  that  the 
actions  commenced  by  him  were  commenced  solely  to  vindi- 
cate such  rights  and  not  for  the  purpose  of  harassing  or 
vexing  plaintiff.  The  circumstances  alleged  as  to  the  com- 
mencement of  actions  and  the  status  thereof  were  all  ad- 
mitted, except  it  was  said  that  the  ejection  from  the  car  the 
last  time  was  not  preceded  by  any  demand  for  the  payment 
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of  an  additional  fire-cent  fare  or  any  refusal  to  pay  such 
fare.  It  was  admitted  that  each  of  the  defendants  had  in- 
sisted and  did  insist  that  he  possessed  the  right  to  use  plaint- 
iffs cars  for  travel  without  paying  the  disputed  fare,  and  it 
was  alleged  that,  except  as  to  Bradley  and  Stot^^  defendants 
had  been  permitted  to  ride  without  paying  such  fare  upon 
their  asserting  to  plaintiff's  servants  in  charge  of  the  car  the 
right  so  to  do.  It  was  further  admitted,  in  effect,  as  to  each 
him  the  disputed  fare  or  to  deny  him  the  right  to  ride  on 
defendant,  that  he  considered  that  any  attempt  to  collect  of 
plaintiff's  cars  unless  he  paid  according  to  its  demand  for 
such  fare  was  an  invasion  of  his  rights  and  gave  him  a 
cause  of  action  for  damages  and  justified  him  in  commenc- 
ing a  criminal  action  in  the  event  of  his  being  forcibly  ejected 
from  the  car.  It  was  further  admitted  that  plaintiff  had 
been  compelled  to  employ  men  for  the  sole  purpose  of  en- 
abling it  to  operate  its  cars  and  enforce  the  payment  of  the 
additional  five-cent  fares. 

To  support  the  allegations  that  the  conduct  of  plaintiff  in 
refusing  the  use  of  its  cars  except  upon  condition  of  the  pay- 
ment of  the  disputed  fare  was  unlawful,  the  answer  alleged 
that  plaintiff's  rights  are  measured  by  a  franchise  formerly 
owned  by  the  Milwaukee  &  Wau  watosa  Motor  Railway  Com- 
pany, covering  that  part  of  its  route  between  the  westerly 
limits  of  the  city  of  Milwaukee  and  the  easterly  limits  of  the 
city  of  Wauwatosa,  and  a  franchise  granted  by  the  city  of 
Wauwatosa  to  the  Milwaukee  Light,  Heat  &  Traction  Com- 
pany, September  5,  1899,  for  that  part  of  its  line  in  the  city 
of  Wauwatosa,  the  road,  however,  having  been  theretofore 
constructed  and  put  in  operation.  The  terms  of  the  first- 
mentioned  franchise,  as  regards  railway  fares,  do  not  appear 
by  the  answer.  A  copy  of  the  last-mentioned  franchise  was 
made  a  part  of  the  answer,  but  it  contained  no  provision  lim- 
iting the  authority  of  the  grantee  in  respect  to  railway  fares 
unless  there  was  such  limitation  in  this  clause:  "The  rights 
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hereby  granted  are  expressly  granted  subject  to  all  the  da- 
ties  and  obligations  mentioned  and  described  in  an  ordinance 
of  the  town  board  of  Wauwatosa  dated  May  11, 1891,  to  the 
Milwaukee  &  Wauwatosa  Rapid  Transit  Company."  A  copj' 
of  the  ordinance  of  May  11,  1891,  was  made  a  part  of  the 
answer.  It  contained  this  provision:  "The  rate  of  fare  for 
any  distance  upon  the  railroad  of  said  company  from  the  city 
limits  of  the  city  of  Milwaukee  to  the  terminus  of  said  com- 
pany in  the  town  of  Wauwatosa  shall  not  exceed  five  cents." 
That  franchise  covered  a  route  connecting  with  one  of  the 
Milwaukee  city  street-car  lines  now  part  of  plaintiff  s  sys- 
tem, running  westerly  from  the  westerly  boundary  line  of 
the  city  of  Milwaukee,  for  most  of  the  way  parallel  with  and 
about  one  half  mile  north  of  the  route  particularly  involved 
in  this  action,  to  a  point  on  the  westerly  side  of  the  city  of 
Wauwatosa.  The  road,  as  operated,  bends  southwesterly 
before  reaching  the  terminus,  so  as  to  reach  a  point  a  few 
rods  from  the  terminus  of  the  southern  route.  The  branches 
reach  the  point  of  intersection  of  franchise  rights,  but  no  con- 
nection between  the  two  lines  as  constructed  exists. 

It  was  alleged  that  the  fare  on  the  entire  northern  line 
has  always  been  five  cents  and  no  more,  except  for  a  short 
interval  when  there  was  an  attempt  to  make  a  division  for 
the  collection  of  an  additional  five-cent  fare  at  a  point  about 
one  quarter  of  a  mile  west  of  the  westerly  limits  of  the  city 
of  Milwaukee  instead  of  at  said  limits;  but  that  upon  plain t< 
iff's  attention  being  called  to  the  quoted  language  in  its 
franchise  it  desisted  from  such  attempt  as  to  all  persons 
using  only  the  line  or  a  part  of  it  west  of  the  westerly  limits 
of  the  city  of  Milwaukee. 

It  was  further  alleged  that  the  regular  fare  was  five  cents 
on  the  entire  southern  route  up  to  September  11,  1899,  at 
which  time  plaintiff  arbitrarily  changed  the  rate  by  fixing 
a  division  point  at  the  intersection  of  the  route  with  the 
Ilawley  road,  as  indicated  in  the  complaint.     There  were 
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further  allegations  to  the  effect  that  there  was  no  good  rea- 
son for  making  such  change;  that  it  does  not  serve  any  vain- 
able  purpose  to  plaintiff  and  is  very  prejudicial  to  the  patrons- 
of  the  railway  line  in  the  town  and  city  of  Wanwatosa,  as  it 
makes  all  who  desire  to  travel  on  the  line  from  any  point 
east  of  the  Hawley  road  to  a  point  west  of  it,  or  from  a  point 
west  of  it  to  a  point  east  of  it,  without  in  either  case  cross- 
ing the  westerly  boundary  of  the  city  of  Milwaukee,  pay 
two  five-cent  fares;  and  there  o^e  many  persons  so  circum- 
stanced that  they  are  required  to  so  travel,  and  that  snch  is- 
the  case  with  defendants.  The  answer  closed  with  a  prayer 
for  affirmative  relief,  including  a  dissolution  of  the  tempo- 
rary injunction  and  a  permanent  injunction  against  plaint- 
iff's denying  to  defendants  the  use  of  its  cars  for  travel 
without  paying  the  disputed  fare,  and  for  temporary  relief 
to  that  effect  to  l^t  during  the  pendency  of  the  action. 

Defendants  TomMji8,  Laiidolt^  and  Wright  answered  sepa- 
rately in  all  essential  particulars  the  same  as  Bradley  and 
his  associates.  Defendant  Nether<yat  answered  to  the  effect,, 
among  other  things,  that  he  had  not  refused  to  pay  the  dis- 
puted fare  nor  had  any  dispute  with  plaintiff  in  regard  to- 
the  matter  in  controversy,  and  that  he  had  no  interest  in  the 
litigation  other  than  that  of  the  citizens  generally  of  the 
town  and  city  of  Wauwatosa.  He  further,  by  his  answer, 
maintained  the  right  of  persons  to  refuse  to  pay  the  dis- 
puted fare,  and  the  rights  of  the  other  defendants  as  alleged 
in  their  answers. 

Five  motions  were  made,  corresponding  to  the  five  an- 
swers, to  dissolve  the  temporary  injunction.  On  such  mo- 
tions, in  addition  to  the  pleadings  referred  to,  the  following 
affidavits  were  read : 

Affidavits  by  several  members  of  the  common  council  of 
the  city  of  Wauwatosa  and  the  mayor  thereof,  to  the  effect 
that  in  granting  the  franchise  of  September  5,  1899,  they 
each  and  all  believed  that  it  required  the  grantee  to  permit 
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the  use  of  its  cars  for  a  single  five-cent  fare  for  a  trip  over 
any  part  of  the  route  either  way  between  the  westerly  line 
of  the  city  of  Milwaukee  and  the  westerly  terminus  of  such 
route  near  the  entrance  to  the  Milwaukee  county  hospital 
for  the  insane  west  of  the  westerly  boundary  of  the  city  of 
Wauwatosa. 

The  motions  were  opposed  on  the  verified  complaint,  the 
several  answers,  and  the  following: 

An  affidavit  by  T.  E.  Mitten,  superintendent  of  the  oper- 
ating department  of  plaintiff's  business,  to  the  effect  that 
the  change  in  the  place  of  collecting  the  additional  five-cent 
fare,  from  the  westerly  boundary  line  of  the  city  of  Milwau- 
kee to  the  Hawley  road,  was  a  judicious  change,  having 
regard  to  the  best  interests  of  the  patrons  of  the  line  in  a 
general  way,  and  the  most  reasonable  arrangement  for  the 
conduct  of  that  branch  of  its  business,  as  well.  Further, 
that  the  Milwaukee  &  Wauwatosa  Motor  Railway  Company 
originally  built  the  railway  line  which  forms  a  part  of  the 
route  in  question,  and  that  plaintiff  is  maintaining  and  oper- 
ating that  part  of  its  route  under  the  rights  formerly  pos- 
sessed by  such  company  and  not  under  any  franchise  from 
the  town  or  city  of  Wauwatosa. 

An  affidavit  by  Mitten  to  the  effect  that  defendant  Nether- 
cut  was  joined  as  defendaat  because  plaintiff  was  credibly 
informed  that  he  was  active  in  promoting  the  idea  that  its 
conduct  in  collecting  the  additional  fares  was  illegal  and 
need  not  be  submitted  to  by  its  patrons,  and  that  he  made 
a  statement  which  was  published  in  one  of  the  city  news- 
papers, to  the  effect  that  the  charter  granting  the  right  of 
way  for  the  railway  line  expressly  specified  that  the  com- 
panj'^  could  not  collect  more  than  one  five-cent  fare  between 
the  westerly  limits  of  the  city  of  Milwaukee  and  the  west- 
erly terminus  of  the  line;  that  he  had  stated  that  the  people 
of  the  community  of  which  he  was  a  member  were  fighting 
for  a  principle  and  actuated  by  the  same  spirit  that  led  the 
colonists  to  throw  tea  overboard  in  Boston  Harbor. 
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An  affidavit  by  F.  H.  Whitney,  secretary  of  plaintiff,  pre- 
sentiDg  a  map  of  plaintiff's  two  lines  of  street  railroad  in 
the  city  and  town  of  Wauwatosa,  and  copies  of  papers  show- 
ing that  its  right  to  operate  a  continaous  line  of  railroad  from 
the  westerly  limits  of  the  city  of  Milwaukee  on  Wells  street 
to  the  city  of  Wauwatosa  is  based  on  a  franchise  granted  by 
the  town  board  of  Wauwatosa,  June  4, 1891,  to  the  West 
Side  Railway  Company,  to  extend  what  is  now  the  Wells 
street  line  in  the  city  of  Milwaukee  from  the  westerly  limits 
of  the  city  a  very  short  distance  to  an  intersection  with 
Thirty-Sixthstreet ;  that  such  franchise  obligated  the  grantee 
to  include  such  extension  in  the  line  of  railway  of  which 
it  was  to  form  a  part,  charging  the  same  fare  for  a  trip  on 
any  part  of  the  continuous  line;  that  the  balance  of  the  line, 
forming  a  continuous  line  to  the  city  limits  of  Wauwatosa, 
was  covered  by  a  franchise  acquired  by  the  Milwaukee  & 
Wauwatosa  Motor  Railway  Company  to  construct  and  oper- 
ate a  railway  line  under  the  general  railroad  laws  of  the 
state. 

An  affidavit  by  John  I.  Beggs,  plaintiff's  manager,  to  the 
effect  that  plaintiff  has  not  at  any  time  charged  to  its  pa- 
trons a  greater  fare  than  five  cents  for  a  trip  from  any  point 
in  the  city  of  Wauwatosa  to  any  other  point  in  said  city; 
nor  from  any  point  on  the  route  covered  by  the  franchise 
of  Septenvber  6, 1899,  to  any  other  point  on  said  line,  or  any 
point  on  the  line  covered  by  the  franchise  of  May  11,  1891, 
or  the  extension  of  such  franchise  by  the  franchise  of  July 
2,  1896,  or  the  franchise  of  April  24,  1899;  that  it  was  his 
understanding  of  the  franchise  of  September  6, 1899,  that  it 
was  to  have  the  effect  of  extending  the  franchise  of  May  11, 
1891,  so  as  to  make  the  line  covered  by  the  two  franchises 
in  effect  one  line  for  the  collection  of  a  single  five-cent  fare; 
and  that,  in  accordance  therewith,  at  the  terminus  of  the 
line  as  mentioned  in  the  franchise  of  September  6, 1899,  a 
transfer  point  had  been  established  so  that  passeno:ers  could 
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be  transferred  from  the  northern  route  to  the  southern  route, 
taking  the  benefit  of  both  routes  for  a  single  fare  of  five 
cents. 

,  The  several  motions  to  vacate  the  temporary  injunction 
were  granted,  and  such  proceedings  were  thereafter  had 
that  the  orders  accordingly  entered  were  brought  to  this 
court  on  appeal  for  review,  and  the  temporary  injunction 
was  continued  pending  such  appeal. 

For  the  appellant  there  was  a  brief  by  Miller^  Noye%  db 
Miller^  and  oral  argument  by  Geo.  H.  Noyes.  They  argued, 
among  other  things,  that  equitable  jurisdiction  can  be  in- 
voked to  protect  a  franchise  or  other  valuable  right  as  against 
those  who  deny  such  franchise  or  right  of  who  seek  to  in- 
jure or  destroy  it.  Milwaukee  E.  B,  <&  Z.  Co.  v.  Milwaukee, 
95  Wis.  39;  Fox  River  F.  dfe  P.  Go.  v.  KeUey,  70  Wis.  287; 
Grand  Rapids  F.  P,  Co.  v.  Bensley^  75  Wis.  399;  Kau- 
kauna  W,  P.  Co.  v.  Green  Bay  cfe  M.  G.  Go.  75  Wis.  385; 
Mobile  V.  L.  dfe  N.  R.  Go.  84  Ala.  115;  Croton  T.  P.  Co.  t?. 
Ryder,  1  Johns.  Ch.  611;  Burlington  v.  Schwa/rzman,  52 
€onn.  181;  Keystone  B.  Co.  v.  SummerSy  18  W.  Va.  476; 
Williams  v.  Citizens^  R.  Co.  130  Ind.  71.  As  to  the  rights 
of  railway  companies  and  the  proper  course  to  be  pursued 
by  passengers  when  disputes  like  this  arise,  see  Torton  v. 
M.,  L.  S.  db  W.  R.  Co.  54  Wis.  234;  S.  C.  62  Wis.  367; 
Ellis  V.  Milwaukee  City  R.  Ch.  67  Wis.  185;  Chicago,  B.  <fe 
Q.  R.  Co.  V.  Griffin,  68  111.  499;  HaU  v.  M.  <&  G.  R.  Co.  15 
Fed.  Rep.  57;  Euford  v.  G.  R.  cfe  I.  R.  Co.  53  Mich.  118; 
Bradshaw  v.  South  Boston  R.  Co.  135  Mass.  407;  Lake  Shone 
'<&  M.  S.  R.  Co.  V.  Pierce,  47  Mich.  277.  Jurisdiction  in 
equity  will  be  sustained  when  time,  expense,  and  a  multi- 
plicity of  suits  will  be  saved  by  it  and  the  rights  of  all  con- 
cerned will  be  settled  in  one  litigation.  GulUckson  v.  Mad- 
sen,  87  Wis.  19;  Fox  River  F.  cfe  P.  Co.  v.  KeUey,  70  Wis. 
287;  1  Pomeroy,  Eq.  Jur.  §  245  et  seq  ;  Third  Ave.  R.  Co. 
•V.  New  York,  54  N.  T.  159;  mrfolk  cfc  N.  B.  H.  Go.  «.  Jr- 
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ncld,  143  N.  Y.  265;  De  Forest  v.  Thompson,  40  Fed.  Kep. 
375;  Osborne  v.  Wis.  Cent  B.  Co.  43  Fed.  Kep.  824;  Sang 
Lung  V.  Jackson,  85  Fed.  Eep.  502.  The  principle  that  a 
bill  in  equity  will  lie  to  prevent  a  multiplicity  of  suits  ap- 
plies as  well  to  proceedings  of  a  criminal  nature.  Mayor  v. 
PUkintonj  9  Mod.  273;  Louisiana  S,  L.  Co.  v.  Fitzpatrick, 
Z  Woods,  222;  ShinUe  v.  CovirvgtoUy  83  Ky.  420;  Atlanta  v. 
OaU  City  O.  L.  Co.  71  Ga.  106;  Spink  v.  Francis,  19  Fed. 
Kep.  670;  S.  C.  20  Fed.  Kep.  567;  Klein  v.  Livingston  Club, 
177  Pa.  St.  224;  Vegelahn  v.  Gunther,  167  Mass.  92;  Mobile 
V.  L.  cfe  iT.  B.  Co.  84  Ala.  115 ;  Forcheimer  cfe  Co.  v.  Mobile, 
84  Ala.  126;  Montgomery  v.  L.  cfe  N.  R.  Co.  84  Ala.  127. 

For  the  respondents  there  was  a  brief  by  Wlieeler  cfe  Perry, 
attorneys  for  Bradley,  Story,  Perry,  Wheeler,  Laflin,  Morse, 
and  Gregg;  a  brief  by  Turner,  Pea^e  <6  Turner,  attorneys 
for  Tompkins,  Landolt,  and  Wright;  and  a  brief  by  Nicker- 
son,  Boemer  <&  Aarons,  attorneys  for  Nethercut;  and  the 
oause  was  argued  orally  by  Lynn  S.  Pease  and  C.  B.  Perry. 

Makshall,  J.  A  jurisdictional  question  is  presented  on 
facts  that  do  not  appear  in  the  foregoing  statement.  Subd. 
3,  sec.  3069,  Stats.  1898,  which  in  the  beginning  was  sec.  10, 
<5h.  264,  Laws  of  1860,  gives  the  right  of  appeal  frqm  an 
order  granting,  refusing,  modifying,  or  dissolving  an  injunc- 
tion. Sec.  8042,  Stats.  1898,  which  in  the  beginning  was 
part  of  sec.  9  of  said  ch.  264,  limits  the  time  for  taking  an 
appeal  from  such  an  order  to  thirty  days  from  the  date  of 
the  service  by  either  party  to  the  action  upon  the  adverse 
party  of  a  copy  thereof  with  a  written  notice  of  the  entry 
of  the  same.  Sec.  3061,  Stats.  1898,  which  in  the  beginning 
was  sec.  l9  of  said  ch.  264,  and  sec.  2,  ch.  139,  Laws  of  1861, 
provides  that  when  a  party  shall  give  immediate  notice  of 
appeal  from  an  order  dissolving  or  modifying  an  injunction 
he  may,  within  three  days  thereafter,  serve  an  undertaking 
•on  the  adverse  party,  containing  certain  specified  provisions, 
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executed  on  his  part  by  at  least  two  sureties,  in  such  sum 
as  the  court  or  presiding  judge  thereof  shall  direct,  and  that 
thereupon  he  shall  be  entitled  to  an  order  continuing  the 
injunction.  In  this  case  the  notice  of  appeal  was  not  given 
till  nine  days  after  the  making  of  the  orders  appealed  from. 
Because  of  that  delay  respondents'  counsel  say  the  require- 
ments of  sec.  3061  were  not  satisfied  and  therefore  this  court 
has  not  obtained  jurisdiction  and  should  dismiss  the  appeal. 
Reliance  is  placed  on  Punch  v.  New  Berlin^  20  "Wis.  189, 
which  fully  supports  counsel's  contention.  However,  the 
case  was  wrongly  decided,  as  was  very  soon  discovered.  It 
pretty  satisfactorily  appears  that  the  motion  there  to  dis- 
miss the  appeal  was  not  based  on  the  ground  upon  which 
the  dismissal  took  place,  but  on  the  fact  that  the  appeal  was 
from  a  chambers  order.  We  find  the  case  several  times 
cited  in  the  reports  on  that  subject,  but  not  cited  in  any  sub- 
sequent opinion  rendered  to  support  the  proposition  that 
compliance  with  sec.  3061  is  jurisdictional.  The  court  evi- 
dently overlooked  the  fact  that  the  section  requiring  imme- 
diate notice  of  the  appeal  has  reference  mainly  to  the  con- 
dition upon  which  the  appellant  is  entitled  to  an  order 
continuing  the  injunction,  and  that  the  right  of  appeal  and 
the  termination  of  that  right  are  governed  by  other  and  en- 
tirely independent  sections.  In  Couldren  v.  Caiighey^  29  Wis. 
317,  the  jurisdictional  question  was  again  presented,  relying 
upon  Punch  v.  New  Berlin^  and  the  motion  to  dismiss  was  de- 
nied, such  case  being  squarely  overruled  though  without  any 
mention  of  it  in  the  opinion.  The  statement  made  by  the 
reporter  in  the  published  report  says  that  the  moving  party 
relied  upon  Punch  v.  New  Berlin,  One  would  suppose  by 
reading  the  opinion  that  the  court  was  dealing  with  an  orig- 
inal question.  That  probably  accounts  for  the  early  case 
appearing  in  the  various  existing  tables  of  cases  with  no  in- 
dication of  its  having  been  overruled.  Attention  is  called 
to  the  later  case  in  the  syllabus  to  the  early  case  in  the  an- 


WiB.]  JANUARY  TERM,  1901.  481 

The  Milwaukee  Electric  Railway  &  Light  Ckx  vs.  Bradley  and  others. 

notated  edition  of  the  reports,  but  not  in  such  a  way  as  to 
indicate  that  it  was  overruled.  What  has  been  said  suffi- 
ciently answers  the  suggestion  that  the  appeal  should  be 
dismissed  for  want  of  jurisdiction.  Punch  v.  New  Berlin 
is  not,  but  Couldren  v,  Caughey  is,  the  law  of  this  state  on 
the  subject  considered. 

From  the  statement  of  facts  it  will  be  observed  that  the 
legal  right  of  plaintiff  to  demand  the  disputed  fares,  as  a 
condition  of  travelers'  enjoying  the  benefits  of  its  railway 
service,  turns  on  the  meaning  of  the  ordinance  of  September 
5, 1899.  While  such  ordinance  does  not  in  terras  cover  or 
in  any  way  refer  to  that  part  of  the  Wells  street  line  west 
of  the  westerly  limits  of  the  city  of  Milwaukee  and  east  of 
the  easterly  limits  of  the  city  of  Wauwatosa,  the  claim  is 
put  forth  as  we  understand  it,  as  the  justification  for  defend- 
ants' conduct,  that  the  purpose  of  such  ordinance,  among 
other  things,  was  to  limit  the  right  of  the  grantee  of  the 
franchise  to  a  single  five-cent  fare  for  a  continuous  trip  one 
way  over  any  part  of  the  entire  line  in  the  city  and  town  of 
Wauwatosa.  Proof  was  made  on  the  motion  to  dissolve  the 
temporary  injunction,  as  indicated  in  the  statement,  that 
the  members  of  the  common  council  of  the  city  of  Wauwa- 
tosa so  understood  the  ordinance  when  it  was  adopted,  and 
that  the  officers  of  the  plaintiff  had  a  far  different  under- 
standing and  one  entirely  consistent  with  the  regulation  for 
the  collection  of  fares,  of  which  defendants  complain.  Obvi- 
ously, neither  the  understanding  upon  the  one  side  nor  that 
upon  the  other,  independent  of  the  intent  of  the  parties  to 
the  ordinance  as  disclosed  by  it  and  the  acceptance  thereof, 
in  the  light  of  such  circumstances  as  may  properly  be  re- 
sorted to  in  aid  of  a  judicial  construction  of  the  papers,  if 
they  need  such  construction,  can  have  any  bearing  upon  the 
rights  of  the  litigants  in  this  case.  Plaintiff's  rights  and 
those  of  the  public  as  well  must  be  measured  by  the  fran- 
chises under  which  the  railroad  is  uiaiutained  and  operated. 
Vol.  108—31 


482  SUPREME  COURT  OF  WISCONSIN.         [108 

The  Milwaukee  Electric  Railway  &  light  Ca  v&  Bradley  and  othera. 

Upon  the  face  of  the  ordinance  of  September  5th,  there  is 
no  warrant  that  we  can  discover  for  defendants'  position 
that  it  limits  or  refers  in  any  way  to  plaintiff's  rights  as  to 
charges  for  service  on  that  part  of  its  line  east  of  the  city 
of  Wauwatosa.  It  limits  the  fares  that  may  be  charged  for 
that  part  of  the  line  west  of  the  easterly  limits  of  said  city, 
and  no  claim  is  made  that  the  ordinance  in  that  regard  has 
been  violated.  In  fact  it  appears  that  plaintiffs  officers 
have  construed  the  ordinance  so  as  to  make  that  part  of  the 
line  covered  by  it  and  the  entire  northern  line,  covered  by 
the  ordinance  of  May  11, 1891,  a  single  line,  entitling  a  per- 
son to  a  trip  one  way  over  the  whole  or  any  part  of  it  for  a 
single  fare  of  five  cents.  So,  if  defendants'  contention  be 
correct,  that  the  ordinance  limits  the  fare  to  five  cents  for 
a  trip  one  way  over  the  whole  or  any  part  of  the  Wells  street 
line  west  of  Thirty-Sixth  street,  that  result  must  be  reached 
by  broadening  out  the  letter  thereof  by  judicial  construction. 

We  do  not  intend  at  this  time  to  decide  the  case  on  its 
merits;  but  in  order  to  apply  correct  principles  to  the  ques- 
tion of  whether  the  trial  court  exercised  sound  judicial  dis- 
cretion, or  any  discretion  at  all,  in  dissolving  the  temporary 
injunction,  we  must  look  into  the  merits  of  the  case,  as  dis- 
closed by  the  record,  sufficiently  to  see  whether  the  right 
claimed  by  plaintiff  may  probably  be  vindicated  by  the  final 
decree  in  the  case.  It  is  considered  that  enough  has  been 
said  to  make  such  probability  apparent  and  to  bring  out 
clearly  that  only  disputed  questions  of  law  are  involved. 

It  follows  from  the  preceding  that  there  was  presented, 
on  the  motions  to  vacate  the  temporary  injunction,  this  situ- 
ation: The  right  of  plaintiff  to  collect  the  disputed  fares 
depended  upon  questions  of  law  arising  on  undisputed  facts. 
It  was  engaged  in  quasi-puhViG  work  that  could  not  be  dis- 
turbed by  daily  contests  with  patrons  over  its  right  to  the 
fares  demanded,  without  great  and  irreparable  injury  to  its 
interests  if  it  was  acting  in  the  right,  and  great  prejudice 
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to  the  traveling  public  desiring  the  benefit  of  its  service,  aB 
well.  There  was  no  way  for  plaintiff  to  avoid  such  disturb- 
ances pending  a  judicial  determination  of  the  controv^ersy, 
nor  to  avoid  being  harassed  with  a  multitude  of  suits,  civil 
and  criminal,  which  were  entirely  useless  as  regards  reach- 
ing such  determination,  except  either  by  an  appeal  to  a 
court  of  equity  for  protection  or  to  temporarily  surrender 
what  it  believed  to  be  its  rights.  To  avoid  the  mischief  by 
submission,  or  to  allow  the  disturbances  to  continue,  could 
not  fail  to  result  in  irreparable  damage  to  plaintiff.  ISo 
proposition  was  made  to  protect  plaintiff  from  loss  by  a 
bond;  no  requirement  to  that  effect  was  made  by  the  trial 
court  as  a  condition  of  dissolving  the  injunction,  and  the 
situation  was  such  that  there  was  no  practical  way  of  pro- 
tecting plaintiff  against  probable  loss  by  that  means.  The 
damages  that  might  probably  result  to  defendants  by  reason 
of  the  injunction,  in  case  plaintiff  finally  failed  in  the  liti- 
gation, were  trifling  and  easily  indemnified  against  by  a  bond 
on  its  part  given  as  a  condition  of  the  injunction;  and  the 
defendants  were  so  protected.  The  primary  right  sought 
to  be  established  was  the  right  to  a  permanent  injunction 
restraining  defendants  from  doing  the  things  in  respect  to 
which  their  liberty  was  restrained  by  the  temporary  injunc- 
tion. In  such  situation  the  trial  court  dissolved  the  injunc- 
tion unconditionally,  leaving  plaintiff  the  alternatives  of 
temporarily  surrendering  what  it  believed  to  be  its  legal 
rights  and  suffering  the  irreparable  loss  reasonably  certain 
to  follow,  or  suffering  as  great  or  still  greater  loss  by  con- 
tinuing the  daily  contest  with  defendants  over  the  subject 
of  fares  by  reason  of  its  endeavors  to  enforce  its  regulations; 
or  of  appealing  to  this  court  with  an  interim  continuance  of 
the  temporary  injunction.    It  chose  the  latter. 

Did  the  trial  court  do  right  under  the  circumstances 
stated?  That  inquiry  leads  to  this  other:  Why  does  power 
in  equity  exist  to  control  situations  pending  litigation  in  re- 
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gard  to  the  rights  involved?  The  ansvFer  to  that  may  be 
found  written  in  the  judicial  records  of  every  court  and  the 
works  of  every  standard  text  writer,  to  the  effect  that  the 
pow^er  is  given  to  be  exercised  so  as  to  promote  the  ends  of 
justice.  It  is  a  broad  discretionary  power,  essential  to  a 
proper  administration  of  justice,  and  to  be  used  with  judg- 
ment and  consideration  for  the  interests  of  both  parties,  and 
with  good  common  sense,  to  the  end  that  irreparable  loss 
and  useless  litigation  may  be  prevented,  so  far  as  that  can 
justly  be  done  in  advance  of  a  final  determination  of  the 
rights  of  the  parties. 

We  are  told  that  the  reason  for  dissolving  the  temporary 
injunction  in  this  case  is  because  defendants,  by  their  an- 
swers, denied  all  the  equities  of  the  complaint,  and  the  trial 
court  understood  that  in  such  a  case  a  temporary  injunction, 
granted  before  answer,  should  be  dissolved.  If  that  were 
an  absolute  rule  it  would  result  in  a  mere  denial  of  the  equi- 
ties of  the  plaintiff's  complaint,  regardless  of  the  probability 
yet  remaining  of  his  recovering  in  the  litigation,  displacing^ 
the  discretionary  power  of  the  court  to  protect  the  plaintiff 
from  the  conduct  of  his  adversary  pending  the  litigation. 
That  would  be  absurd.  The  general  rule  is  as  stated ;  but 
courts  should  not  be  misled  into  thinking  that  it  is  the  uni- 
versal rule.  The  idea  that  a  denial  by  answer  of  all  the 
equities  of  the  complaint  entitles  the  defendant,  as  a  matter 
of  right,  to  a  dissolution  of  a  temporary  injunction,  is  un- 
sound, though  there  are  so  many  unguarded  judicial  expres-' 
sions  in  legal  opinions,  well  calculated  to  induce  a  contrary 
view  unless  one  keeps  well  in  mind  the  underlying  princi- 
ples of  equity  power  in  such  situations,  that  it  is  not  strange 
that  courts  sometimes  act  upon  the  erroneous  theory  that  a 
denial  of  all  the  equities  of  the  complaint  displaces  judicial 
discretion.  Such  principle  recognizes  that  the  judicial  power 
to  act  by  temporary  injunction  is  designed  to  be  used  in  aid 
of  judicial  administration  in  equity,  and  that  it  should  be 
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exercised  to  that  end  in  the  soand  discretion  of  the  coart  or 
judge.  The  general  rule  always  gives  way  when  the  cir- 
cumstances are  such  as  to  require  it,  rather  than  that  a  liti- 
gant shall  be  subjected  to  serious  danger  of  suffering  irrep- 
arable loss.  That  was  really  the  old  chancery  rule,  and  our 
statute  (sec.  2774,  Stats.  1898),  in  expressly  conferring  in- 
terim injunctive  power  on  the  courts,  is  supposed  to  have 
gone  somewhat  further  than  the  rule  of  the  old  practice.  It 
provides  that,  "  when  it  shall  appear  by  the  complaint  that 
the  plaintiff  is  entitled  to  the  judgment  demanded,  and  such 
judgment,  or  any  part  thereof,  consists  in  restraining  the 
commission  or  continuance  of  some  act  the  commission  or 
continuance  of  which,  during  the  litigation,  would  produce 
injury  to  the  plaintiff;  or  when,  during  the  litigation,  it  shall 
appear  that  the  defendant  is  doing,  or  threatens,  or  is  about 
to  do,  or  is  procuring  or  suffering  some  act  to  be  done  in 
violation  of  the  plaintiff's  rights  respecting  the  subject  of 
the  action  and  tending  to  render  the  judgment  ineffectual, 
a  temporary  injunction  may  be  granted  to  restrain  such  act." 
In  Trustees  Oervian  Evangelical  Congregation  v.  Hoessliy  13 
"Wis.  348,  it  was  remarked  that  such  section  "seems  to  en- 
large the  former  chancery  power  over  the  remedy  by  in- 
junction." So  if  there  has  been  ingrafted  upon  the  old 
equity  rule  in  recent  years  exceptions  not  formerly  known, 
which  we  are  not  ready  to  admit,  the  statute  is  ample  war- 
rant for  it. 

We  reaffirm  what  was  said  in  VaUey  L  W,  Mfg.  Co.  v. 
Goodrich^  103  Wis.  436,  on  this  subject:  The  general  rule, 
so  often  stated,  that  on  the  coming  in  of  the  answer  deny- 
ing all  the  equities  of  the  complaint  the  temporary  injunc- 
tion should  be  dissolved,  ought  to  be  stated  with  such 
qualifications  as  will  preclude  an  understanding  that  it  is 
universal,  leaving  no  room  to  exercise  judicial  power,  re- 
gardless of  the  necessities  of  the  case,  except  to  dissolve  the 
injunction.    If  such  were  not  the  case  the  court  would  be 
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vested  with  discretionary  power,  yet  be  so  shackled  by  an 
arbitrary  judicial  rule  as  to  take  from  it  every  element  of 
discretion.  Thus  would  the  arm  of  equity  be  paralyzed^ 
though  it  is  reputed  to  be  long  enough,  when  properly  used, 
to  lay  hold  of  every  situation  where  legal  remedies  fail,  pre- 
venting irreparable  mischief  and  remedying  wrongs.  It  is 
more  accurate  and  less  liable  to  mislead  to  state  the  rule  in 
regard  to  dissolving  a  temporary  injunction  on  the  coming 
in  of  an  answer  with  this  qualification:  Notwithstanding 
the  conflict  between  complaint  and  answer  as  to  the  facts 
or  the  law,  it  is  still  within  the  discretionary  power  of  the 
court,  by  a  temporary  injunction,  to  preserve  the  status  quo 
between  the  parties  pending  the  final  decree  and  to  prevent 
the  doing  of  the  acts  complained  of  during  such  pendency 
if  that  be  necessary  to  save  the  plaintiff  or  the  defendant 
from  irreparable  injury  by  the  conduct  of  his  adversary  in 
the  meantime.  Not  only  does  the  discretionary  power  exist 
to  protect  a  party  against  such  danger,  but  the  duty  exists 
to  exercise  it  by  making  some  reasonable  provision  to  pre- 
vent such  injury.  In  snoh  cases,  necessarilyi  the  court  should 
proceed  with  care,  neither  arbitrarily  refusing  to  grant  or 
continue  an  injunction,  nor  the  reverse.  The  situation  of 
the  respective  parties  should  receive  careful  consideration. 
If  restraint  upon  the  defendant  will  not  subject  him  to 
danger  of  any  serious  loss  and  he  can  be  amply  secured 
against  that  danger  by  a  bond,  and  withont  such  restraint 
the  plaintiff  will  be  in  danger  of  suffering  serious  loss  that 
cannot  be  adequately  guarded  against  by  a  bond,  good  judg- 
ment may  require  such  restraint  with  proper  conditions.  Id 
other  situations,  a  wise  administration  may  demand  a  differ- 
ent course;  but  whatever  the  situation  may  be,  it  is  in  the 
power  of  a  court  of  equity  to  so  shape  its  administration  as 
to  reduce  the  danger  of  a  miscarriage  of  justice  as  low  as 
human  foresight  can  do  it.  A  failure  to  exercise  judicial 
power  to  protect  litigants  so  far  as  practicable  from  probable 
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loss,  upon  the  theory  that  there  is  some  arbitrary  rule  that  dis- 
places such  power  under  certain  circumstances,  is  error,  and 
an  unreasonable  exercise  of  such  power  by  refusing  tempo- 
rary restraint,  where  there  is  a  clear  necessity  therefor,  is 
an  abuse  of  such  power. 

It  seems  that  if  the  first  error  mentioned  did  not  lead  to 
the  orders  appealed  from  the  other  did.  The  temporary  in- 
junction should  have  been  allowed  to  stand  to  the  extent 
necessary  to  prevent  useless  litigation  and  a  continuance  of 
the  conditions  complained  of  pending  the  trial  of  this  case. 
Notwithstanding  all  the  equities  of  the  complaint  were  de- 
nied, no  serious  loss  to  defendants  in  any  event  was  probable, 
and  the  reverse  was  true  as  to  plaintiff.  If  authorities  were 
needed  to  this,  the  following  amply  sustain  all  that  has  been 
said:  VaUey  I.  W.  Mfg.  Co.  v.  Ooodrick,  103  Wis.  436; 
Beach,  Injunctions,  §  307;  Hicks  v.  Com/pton^  18  Cal.  206; 
10  Ency.  of  PI.  &  Pr.  1029;  B(ymm  v.  Haakin-a,  45  Miss.  183; 
High,  Injunctions,  §  1491 ;  Clum  v.  Brewer^  2  Curt.  506;  Mor- 
ris G.  dk  B.  Co.  V.  MaUhiesm,  17  N".  J.  Eq.  385. 

In  the  foregoing  we  have  considered  only  the  action  of 
the  court  in  unconditionally  vacating  the  temporary  injunc- 
tion. The  conclusion  reached  does  not  go  to  the  extent  of 
holding  that  the  injunction,  in  its  entire  scope,  was  proper. 
On  the  case  made  by  the  record  presented  on  the  motions 
to  dissolve  the  injunction  it  would  have  been  proper  to  have 
modified  the  injunction  in  one  particular  at  least.  That 
subject  need  not  necessarily  be  considered  here,  though  it  is 
deemed  proper  to  indicate  the  views  of  the  court  in  aid  of 
further  proceedings  that  may  be  had. 

Respondents'  counsel  say  it  is  an  established  principle  of 
equity  jurisprudence  that  the  jurisdiction  of  equity  does  not 
extend  to  barring  the  privilege  of  a  person  to  vindicate  his 
legal  rights  at  law.  That  is  a  general  but  by  no  means  uni- 
versal rule.  There  are  many  exceptions  to  it,  sufficient  to 
meet  all  situations  where  wrongs  cannot  be  adequately  pre- 
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vented  or  redressed  otherwise  than  by  putting  restraint  upon 
the  liberty  of  the  person  to  use  legal  remedies.  The  case 
upon  which  respondents'  counsel  chiefly  rely  {Third  Ave. 
li.  Co.  V.  New  Yorky  54  N.  T.  159)  amply  shows  the  limita- 
tion of  the  rule.  It  is  there  said,  in  substance,  that  *  the  ju- 
risdiction of  a  court  of  equity  to  prevent  by  injunction  a 
multiplicity  of  suits  is  unquestionable  aad  it  may  well  be 
exercised  for  temporary  restraint  where  there  are  a  large 
number  of  actions  pending,  instituted  by  the  same  person 
in  different  courts  to  vindicate  the  same  right,  so  as  to  pre- 
vent the  prosecution  of  all  but  one  of  such  actions,'  Equity 
jurisprudence  goes  as  far  as  reason  will  permit,  under  the 
circumstances  of  each  particular  case,  to  discountenance  use- 
less litigation  and  prevent  irreparable  injury.  With  that 
familiar  principle  in  view  one  need  not  feel  bound  in  every 
case  to  test  the  right  of  a  person  to  proceed  by  injunction, 
by  precedents.  If  the  case  falls  clearly  within  the  principle, 
there  is  no  room  to  doubt  the  jurisdiction.  In  the  case  to 
which  we  have  referred  the  opinion  closes  with  language 
which  quite  well  fits  this  case  except  for  the  scope  of  the 
injunction  hero  granted:  '^The  prosecution  of  all  the  suits 
referred  to  ki  the  complaint  at  one  and  the  same  time  would 
be  unnecessarily  oppressive  by  having  costs  incurred  which 
it  is  said  in  the  complaint  would  be  ^  onerous  and  oppress- 
ive;'  and  the  case  is  one,  under  all  the  facts  disclosed,  where 
the  interference  of  a  court  of  equity  was  properly  invoked 
and  exercised." 

It  is  particularly  insisted  by  respondents'  counsel  that  the 
court  should  not  have  restrained  the  proceedings  in  the 
criminal  actions.  Here  again  a  general  principle  is  in- 
voked,—  the  rule  that  equity  will  not  interfere  by  injunc- 
tion to  prevent  the  exercise  by  courts  of  their  criminal 
jurisdiction,  nor  to  prevent  the  commission  of  crime, —  with- 
out recognizing  the  exceptions,  which  are  as  well  defined  in 
the  books  as  the  rule  itself,  that  such  rule  does  not  apply 
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where  the  ends  of  justice  require  restraint  upon  the  liberty 
of  a  person  to  commit  minor  offenses  or  to  institute  criminal 
prosecutions  therefor  as  a  means  of  invading  and  violating 
property  or  civil  rights,  thereby  preventing  the  legitimate 
enjoyment  thereof.  High,  Injunctions,  §  68;  Atlanta  v. 
Gaie  City  Gas  L.  Co,  Tl  Ga.  106;  O'Brien  v.  Harris,  105 
Ga.  732;  Casey  v.  Cincinnati  T.  Union^  45  Fed.  Eep.  135; 
Comr  d'Alen^  C  dk  M.  Co,  v.  Miners*  Union^  51  Fed.  Rep. 
260;  Td^do,  A.  A.  cfe  JST,  M,  R.  Co.  v.  Pennsylvania  Co.  54 
Fed.  Rep.  730,  746.  An  examination  of  the  cases  cited  will 
demonstrate  that  the  jurisdiction  of  equity  is  frequently  and 
successfully  invoked  to  prevent  misdemeanors  and  prosecu- 
tion for  such  offenses  where  the  commission  and  the  prose- 
cution thereof  is  resorted  to  or  threatened  as  a  means  of 
preventing  the  enjoyment  of  property  rights  and  there  is  no 
other  way  of  adequately  remedying  the  mischief,  either  by 
way  of  preventing  the  damage  that  might  otherwise  result 
or  repairing  such  damage  thereafter.  We  conclude  this 
branch  of  the  case  by  saying  that  if  the  trial  court  had  re- 
lieved Bradley  from  incapacity  to  proceed  in  the  first  civil 
case  for  damages,  leaving  full  opportunity  to  test  the  right 
of  the  controversy  in  that  one  case,  he  would  have  had  no 
good  ground  for  complaint.  The  other  cases  did  not  serve 
any  useful  purpose.  Their  commencement  was  ill-advised 
and  useless.  Assuming  that  the  parties  were  acting  in  good 
faith,  one  case  was  as  good  as  a  multitude  for  all  practical 
purposes. 

It  is  insisted  on  behalf  of  respondent  Nethercut  that  his 
position  is  different  from  that  of  his  associates,  because  he 
has  never  refused  to  pay  the  extra  fare  upon  plaintiff's  cars; 
that  he  has  only  insisted  that  the  collection  of  it  is  illegal ; 
that  the  only  active  connection  he  has  had  with  the  con- 
troversy involved  in  this  suit,  as  shown  by  the  record,  is  to 
insist  publicly  and  privately  that  plaintiff  is  in  the  wrong. 
If,  when  Nether(yiit  answered  the  complaint,  he  had  stood 
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upon  his  individual  record  in  the  matter  instead  of  joining 
actively  with  the  other  defendants  in  their  defense,  there 
would  be  strong  and  perhaps  unanswerable  reasons  for  say- 
ing that  as  to  him  the  dissolution  of  the  injunction  was 
proper.  When  we  take  his  answer  as  a  whole,  it  clearly  ap- 
pears that  he  thereby  chose  to  take  an  active  part  in  the 
legal  contest  to  maintain  the  right  of  his  associates  to  do 
the  things  complained  of.  That  being  the  case,  since  a  con- 
tinuance of  the  injunction  as  to  him  cannot  in  any  way  in- 
jure him  materially,  we  see  no  very  good  reason  why  he 
should  be  excepted  from  the  restraint  put  upon  his  associates 
till  the  final  termination  of  the  cause.  If  he  shall  not  be 
held  by  the  final  decree,  he  will  find  ample  protection  for 
his  damages  in  the  bond  given  for  that  purpose  and  the  costs 
which  he  will  recover. 
By  the  Court. —  The  orders  appealed  from  are  reversed. 

Bardbbit,  J.,  took  no  part. 


Habt  and  others,  Bespondents,  vs.  Fratbbnal  Alliance^ 

Appellant. 

December  7, 1900  —  January  ^,  190L 

Life  insurance:  Suicide:  Evidence:  Admieeions  in  proofs  of  death:  Court 
and  jury:  Beaaonable  atiptUationa  as  io  proofs  of  death:  Waiver  by 
denial  of  liability, 

1.  In  an  action  upon  a  certificate  of  insurance  the  proofs  of  death  fur- 
nished by  the  beneficiaries  to  the  insurer  and  showing  that  de- 
ceased came  to  his  death  by  suicide,  were  competent  prima  facie 
evidence  of  that  fact  against  the  beneficiariea 

2l  Upon  the  evidence  in  this  case,  including  an  admission  of  suicide  in 
the  proofs  of  death,  it  is  held  that  the  fact  of  suicide  was  conclu- 
sively proven  and  that  a  verdict  to  the  contrary  was  wholly  un- 
supported. 
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8.  By  the  terms  of  a  certificate  of  insurance  the  insurer  was  not  liable 
in  case  of  saicide,  except  for  the  amount  of  premiums  paid  by  the 
insured;  and  it  was  stipulated  that  in  case  of  an  inquest  a  certified 
copy  of  the  evidence,  yerdict»  and  proceedings  therein  should  be 
attached  to  the  proofs  of  death.  Held,  that  such  stipulation  was 
reasonable,  and  compliance  therewith  was  necessary  to  give  a 
right  of  recovery. 

i,  A  denial  of  liability  by  an  insurer,  made  after  the  expiration  of  the 
time  for  furnishing  proofs  of  death  and  when  it  could  not  in  any 
way  have  influenced  the  action  of  the  beneficiaries  with  respect  to 
such  proofs,  does  not  operate  as  a  waiver  of  defects  in  the  proofs 
furnished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

Action  on  a  benefit  certificate  of  $2,000,  issued  by  the  de- 
fendant on  the  life  of  Eichard  H.  Hart.  The  beneficiary 
being  dead,  the  action  is  brought  by  children  of  deceased. 
The  certificate  was  issued  upon  condition  that  the  member 
should  comply  with  all  existing  laws,  rules,  and  regulationa 
of  the  order,  and  such  as  might,  from  time  to  time  there- 
after, be  adopted,  and  which  should  be  and  form  a  part  of 
the  contract.  At  the  time  of  Mr.  Hart's  death,  Law  24  pro- 
vided, among  other  things,  as  follows:  "In  case  of  death  by 
suicide,  whether  sane  or  insane,  except  where  Insanity  of 
such  member  shall  have  been  prior  thereto  judicially  deter- 
mined, the  entire  and  only  liability  under  the  contract  shall 
be  the  amount  of  premiums  paid  thereon  to  the  association 
by  the  insured,  as  shown  by  the  records  of  the  association^ 
with  interest  thereon  at  six  per  cent,  per  annum,  and  the 
same  shall  be  received  by  the  beneficiary  in  full  settlement 
of  his  policy."  Law  29  required  that  satisfactory  proofs  of 
all  claims  should  be  filed  within  ninety  days  from  date  of 
death;  that  true  answers  should  be  made  to  all  questions 
asked  relating  to  the  health  and  death  of  insured ;  and  that, 
in  case  of  an  inquest,  there  should  be  attached  to,  and  made 
a  part  of,  such  proofs,  "  certified  copies  of  the  evidence,  ver- 
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diet,  and  proceedings  on  such  inquest."  The  answer  alleged 
noncompliance  with  Law  29,  and  also  that  Hart  died  from 
suicide. 

Upon  the  trial  the  plaintiffs  offered  in  evidence  the  proofs 
of  deatli,  which  included  the  instructions  of  the  supreme 
lodge;  the  report  of  the  committee  of  the  subordinate  loJge 
of  which  deceased  was  a  member;  a  recommendation  by  the 
lodge  of  payment  of  the  claim;  a  certificate  of  the  coroner 
that  he  had  investigated  the  cause  of  death  and  that  the 
cause  of  death  was  suicide  by  carbolic  acid;  a  certificate  of 
a  friend,  who  also  stated  that  the  cause  of  death  was  suicide; 
and  a  certificate  of  the  undertaker  of  the  interment.  The 
death  occurred  January  9,  1899.  A  demand  for  payment 
of  the  claim  was  mad©  March  22d,  and  on  April  28th  the  de- 
fendant, by  its  attorney,  denied  liability  on  the  ground  that 
Hart  died  by  his  own  hand,  and  offered  to  pay  the  amount 
of  premiums  paid  by  deceased,  with  interest.  Other  formal 
proofs  were  made,  and  plaintiffs  rested  their  case. 

A  motion  for  a  nonsuit  was  overruled,  and  duly  excepted 
to.  The  defendant  attempted  to  prove  that  objections  to 
proofs  of  death  were  made  on  the  ground  that  they  were 
not  accompanied  by  a  certified  copy  of  the  testimony  taken 
by  the  coroner,  but,  under  objection,  the  court  ruled  out  the 
testimony.  The  defendant  showed  by  the  coroner  that  sev- 
eral witnesses  were  sworn  on  the  inquest,  and  by  the  doctors 
who  made  the  examination  of  the  body  that  death  resulted 
from  carbolic  acid  poisoning. 

A  motion  for  direction  of  a  verdict  for  the  defendant  was 
denied,  and  the  court  instructed  the  jury  that  the  failure  to 
attach  copies  of  the  testimony  taken  at  the  inquest  was  not 
a  material  omission;  that  the  statement  in  the  proofs  of 
death  that  Hart's  death  was  from  suicide  "  raises  a  presump- 
tion against  the  beneficiaries; "  and  that  the  burden  of  proof 
was  on  them  "to  establish  to  a  reasonable  certainty  that  the 
deceased  came  to  his  death  from  some  other  cause  than  sui- 
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cide.'*  A  verdict  was  found  for  plaintiffs  for  the  amount  of 
the  certificate,  less  the  amount  of  premiums  paid  by  deceased, 
which  had  been  paid  into  court  by  defendant.  A  motion  for 
a  new  trial  was  denied,  and  from  a  judgment  for  plaintiffs 
the  defendant  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Quarlss^  Spence  <J& 
Quarles^  and  oral  argument  by  George  Lines.  They  argued, 
among  other  things,  that  the  statements  contained  in  the 
proofs  of  death  were  competent  evidence  as  to  the  cause  of 
death.  Ilanna  v.  Conn,  M,  L.  Ins,  Co.  150  N.  T.  526;  Buf- 
falo  Z.,  T.  cfe  D.  S.  Co.  v.  Knights  Templar  A  M.  M.  A.  Asso. 
126  N.  Y.  450;  Insurance  Co.  v.  Newton,  22  Wall.  32;  Insur- 
ance Co.  '0.  Higginhotham,  95  U.  S.  380;  Keds  v.  Mut.  R.  F. 
L.  Asso.  29  Fed.  Rep.  198 ;  Bachmeyer  v.  Mut,  R,  F,  L,  Asso. 
82  Wis.  255;  S.  C  87  Wis.  325;  Jolm  Hancock  M.  L.  Ins. 
Co,  V.  Dick,  44  L.  R.  A.  846,  note. 

M,  N,  Lando,  for  the  respondents,  contended,  hiter  alia, 
that  the  proofs  of  death  were  admissible  only  to  show  com- 
pliance with  the  condition  of  the  policy,  but  not  to  show 
that  death  was  by  self-destruction.  Travelers^  Ins.  Co.  v. 
Nicldas,  88  Mtl.  470;  Leman  v.  Manhattan  L,  Ins,  Co,  46  La. 
Ann.  1189;  Home  B,  Asso.  v.  Sargent,  142  U.  S.  691.  It  was 
incumbent  upon  defendant  to  prove  suicide.  Mut.  B,  L,  Ins. 
Co.  V,  Daviess^  Fx\  87  Ky.  541 ;  Mut  L,  Ins,  Co,  v.  Wiswell, 
56  Kan.  765;  Leman  v.  Manhattan  L.  Ins,  Co,  46  La.  Ann. 
1189;  Fisher  v.  Fidelity  M,  L.  Asso.  188  Pa.  St.  1. 

Ba&deex,  J.  The  certificate  in  suit  provided  that  in  case 
of  suicide  the  only  liability  under  the  contract  should  be  the 
amount  of  the  premiums  paid  by  the  insured,  with  six  per 
cent,  interest.  The  proofs  of  death  showed  that  deceased 
came  to  his  death  by  suicide.  The  doctors  who  made  the 
post  mortem  examination  testified  that  they  found  a  quan- 
tity of  carbolic  acid  in  the  stomach  of  deceased ;  that  the 
entire  lining  of  the  stomach  was  "  eaten  off  and  burned  up; " 
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and  that  it  was  congested  and  swollen.  Their  conclusion 
was  that  death  was  caused  by  carbolic  acid  poisoning.  Con- 
cerning this  fact  the  evidence  does  not  admit  of  reasonable 
-controversy.  As  already  noted,  the  proofs  of  death  fur- 
nished by  plaintiffs  showed  that  the  death  of  the  insured 
was  from  suicide.  Such  proofs,  when  offered  by  defendant, 
were  admissible  as  tending  to  prove  the  fact  of  suicide.  They 
operated  as  admissions  against  interest,  and,  while  not  con- 
clusive, were  comipetent  jprima  facie  evidence  against  the 
beneficiaries.  Bachmeyer  v.  Mut  R.  F.  L.  Asso.  82  Wis.  255 ; 
S.  C.  87  Wis.  826;  Ilanna  v.  Conn.  M.  Z.  Ins,  Co,  150  K  Y. 
526;  Insurance  Co,  v,  Newton^  22  Wall.  32.  These  admis- 
sions, taken  in  connection  with  the  testimony  of  the  doctors 
as  to  the  cause  of  death,  absolutely  barred  a  recovery  in  this 
oase,  unless  it  was  shown  that  such  poison  was  not  taken 
with  suicidal  intent.  No  such  showing  was  made.  What 
little  evidence  there  is  seems  to  point  to  the  fact  of  suicide. 
On  the  day  of  his  death  deceased  went  to  his  business  as 
usual  about  6:80  o'clock  in  the  morning.  He  returned  home 
for  breakfast,  and  again  went  to  his  shop.  Between  9  and 
10  o'clock  he  returned  home,  and  complained  of  a  headache. 
He  went  upstairs,  and  lay  down  on  the  bed.  He  ate  no  din- 
ner. About  3  o'clock  he  went  downstairs  to  the  basement, 
to  the  room  where  the  bottle  of  carbolic  acid  was  kept,  stayed 
a  few  minutes,  and  again  went  upstairs.  About  a  half  hour 
afterwards  he  was  discovered  unconscious,  and  soon  died. 
He  made  no  outcry  The  bottle  of  acid  was  but  partlj'  full. 
The  odor  of  the  acid  was  discovered  in  the  room.  The  evi- 
dence of  the  doctors  showed  that  no  one  could  take  a  suffi- 
cient quantity  of  carbolic  acid  to  cause  death  without  know- 
ing it;  that  a  person  taking  it  could  move  about, —  make  an 
outcry  or  noise  to  attract  attention.  The  acid  was  taken 
either  intentionally  or  by  mistake.  As  soon  as  it  passed  into 
his  mouth  the  deceased  must  have  felt  the  effect  of  the  burn- 
ing liquid.     The  instinct  of  self-preservation  would  have  at 
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once  prompted  some  outcry  or  noise  to  attract  attention  if 
it  had  been  taken  by  mistake.  Nothing  of  this  kind  oc- 
curred. The  fact  that  no  noise  or  outcry  was  made  is  strong 
proof  against  the  theory  of  mistake  or  accident.  These  facts, 
coupled  with  the  admission  of  suicide  in  the  proofs  of  death, 
were  so  conclusive  that  the  court  should  have  granted  de- 
fendant's motion  for  direction  of  a  verdict.  The  verdict 
rendered  was  founded  on  mere  speculation,  and  is  against 
every  reasonable  probability  in  the  case. 

There  is  also  another  error  committed  by  the  court  fatal 
to  the  judgment.  Under  the  certificate,  the  insured  and  his 
beneficiaries  were  bound  by  the  laws  of  the  association  in 
force  at  the  time  of  his  death.  One  of  the  regulations  was 
that,  in  case  of  an  inquest,  a  certified  copy  of  the  evidence, 
verdict,  and  proceedings  therein  should  be  attached  to  the 
proofs  of  death.  No  attempt  was  made  to  comply  with  this 
rule  any  further  than  to  attach  thereto  a  certificate  of  the 
coroner  that  he  had  investigated  the  cause  of  death.  The 
trial  court  held  and  instructed  the  jury  that  such  failure  was 
immaterial  and  was  no  defense  to  the  action.  It  was  com- 
petent for  the  parties  to  stipulate  such  reasonable  conditions 
as  they  pleased  in  regard  to  proofs  of  death.  Generally, 
such  conditions  must  be  complied  with,  unless  performance 
has  been  waived  or  the  insurer  is,  by  some  act  of  its  own, 
estopped  from  setting  up  the  condition.  Bacon,  Ben.  Soc. 
§  403.  The  following  cases  in  this  state  illustrate  the  neces- 
sity of  strict  compliance  with  reasonable  stipulations  kindred 
to  the  one  under  consideration:  Bonner  v.  Home  In%,  Co.  13 
Wis.  677;  BlaJcdey  v.  Phomix  Ins,  Go.  20  Wis.  205;  Cat/on 
V.  Dwelling  House  Ins.  Co.  68  Wis.  510;  Oshkosh  31.  Works 
V.  Manchester  K  A.  Co.  92  Wis.  510.  No  attempt  is  made 
by  plaintiffs'  counsel  to  justify  the  ruling  of  the  trial  court 
that  such  stipulation  was  immaterial.  From  our  point  of 
view  this  would  be  a  difficult  undertaking.  The  stipulation 
was  certainly  reasonable.    Its  purpose  is  evident.    In  case 
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of  suicide  the  company  was  not  liable  except  for  premiums 
as  before  stated.  The  provision  requiring  the  proceedings 
on  the  inquest  to  be  certified  was  substantial  and  important, 
and  designed  to  enable  the  insurer  to  investigate  the  cause 
of  death  and  to  ascertain  whether  it  occurred  under  circum- 
stances that  would  free  it  from  liability. 

Plaintiffs'  counsel  suggest  that  this  requirement  has  been 
waived  by  the  defendant.  This  contention  is  based  upon  the 
fact  that,  under  date  of  March  22d,  he  made  a  written  de- 
mand for  payment  of  the  loss.  To  this  Mr.  Charles  Quarles, 
as  attorney  for  defendant,  made  answer,  April  28th,  deny- 
ing liability  on  the  ground  of  suicide.  Hart's  death  occurred 
January  9th,  and  proofs  were  required  within  ninety  days. 
Mr.  Quarles's  letter  was  written  some  days  after  the  expira- 
tion of  the  time  for  filing  proofs.  There  can  be  no  doubt 
about  the  general  proposition  that  a  denial  of  liability  by  an 
insurance  company  may  operate  as  a  waiver  of  defects  in 
proofs  of  loss  or  excuse  the  failure  to  furnish  any  proofs 
whatever.  But,  to  have  that  effect,  the  current  of  authority 
is  that  there  must  be  shown  some  act  or  declaration  by  the 
company  during  the  currency  of  the  time  within  which  the 
beneficiaries  were  required  to  act,  from  which  they  might 
reasonably  infer  that  the  insurer  did  not  intend  to  rely  upon 
failure  to  so  furnish  proper  proofs.  May,  Ins.  §  605;  Killips 
V.  Putnam  K  Ins.  Co.  28  Wis.  472;  Engebretson  v,  HeJda  F. 
Ills,  Co.  58  Wis.  301;  Ermenirout  v.  Qirard  F.  <&  M.  Ins. 
Co.  63  Minn.  305;  Westchester  F.  Ins.  Co.  v.  Coverddl^y  9  Kan. 
App.  661.  This  doctrine  of  waiver  is  only  another  name  for 
the  doctrine  of  estoppel.  It  cannot  be  invoked  unless  the 
conduct  of  the  company  has  been  such  as  to  induce  action 
or  to  prevent  action  in  reliance  upon  it,  where  it  would 
operate  as  a  fraud  upon  the  other  party  if  it  should  be  al- 
lowed to  disavow  its  conduct  and  enforce  the  conditions. 
Insurance  Co.  v.  Wolff,  95  U.  S.  326.  The  denial  of  liability 
in  this  case  on  the  ground  stated  was  made  after  the  plaint- 
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iflfs  were  in  default,  and  could  not  in  any  way  have  influenced 
their  action  with  respect  to  furnishing  proofs  of  death. 
EiigehreUon  v.  Eekla  F.  Im.  Co,  58  Wis.  301.  The  evidence 
fails  to  show  any  proper  ground  of  waiver.  The  failure  to 
comply  with  so  important  a  requirement  not  being  excused, 
it  afforded  an  additional  ground  why  the  verdict  and  judg- 
ment in  this  case  should  not  stand. 

By  the  Court, —  The  judgment  is  reversed,  and  ^he  cause 
is  remanded  for  a  new  trial. 
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1.  Under  sees.  2204,  2242,  Stats.  1898,  there  are  no  implied  covenants  in 

a  lease  for  a  term  exceeding  three  years.  A  statement  to  the  con- 
trary in  Shaft  v,  Carey^  107  Wi&  273,  not  necessary  to  the  decision 
of  that  case,  is  withdrawn. 

2.  An  attorney  who  has  received  from  his  client  authority  as  an  agent 

to  enter  into  a  contract  with  a  third  person  and  has  acted  thereon 
may  testify  to  the  giving  of  such  authority  if  it  comes  in  question. 
Sea  4076,  Stats.  1898,  has  no  application  to  such  a  casa 

3.  A  party  is  not  protected  by  any  privilege  from  testifying  as  to 

whether  he  received  from  his  attorneys  moneys  paid  to  them  by 
the  adverse  party  in  accordance  with  a  settlement  of  the  demand 
in  suit  made  by  said  attorneys  with  such  adverse  party. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwiq,  Judge.     Reversed, 

On  August  25,  1893,  defendant  leased  to  plaintiff  for  five 
years,  at  the  rate  of  $83.33  per  month,  "  the  certain  two-story 
frame  building  known  and  numbered  261  West  Water  street, 
and  the  real  estate  upon  which  the  same  is  situated."  The 
building  was  a  somewhat  dilapidated  frame  building  of  ad- 

VoL.  108  —  32 
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vanced  age,  consisting  of  a  store  and  an  imperfect  second 
story,  twenty  feet  front.  At  the  time  of  the  leasing  an  equally 
dilapidated  frame  building  belonging  to  one  Lange  stood 
about  six  feet  south  of  the  leased  building,  and  between  the 
two  was  an  old  stairway,  used  in  common  to  reach  the  sec-* 
ond  floor  of  both  buildings.  These  steps  were  supported  on 
one  side  by  cleats  nailed  to  the  leased  buiWing  and  on  the 
other  by  uprights  a  foot  or  two  from  Lange's  building.  At 
the  top  was  a  platform  extending  from  building  to  building, 
and  giving  access  to  both.  In  May,  1895,  Lange  proceeded 
to  tear  down  his  building,  and  to  excavate  for  the  erection 
of  a  new  one  up  to  his  line,  which  was  about  one  foot  south 
of  the  leased  building,  thus  necessitating  the  removal  of  the 
stairs.  Thereafter  plaintifif  continued  to  occupy  the  ground 
floor  as  a  store,  making  no  use  of  the  second  story,  and  paid 
his  rent  without  objection  or  protest  up  to  the  end  of  the 
lease.  He  brings  this  suit  alleging  the  removal  of  the  stairs 
by  other  parties,  his  resulting  deprivation  of  the  use  of  the 
upper  story,  and  damage  in  the  sum  of  $1,000.  The  jury 
allowed  him  $8.33  per  month  for  the  remainder  of  his  lease- 
hold term,—  $333.20. 

It  appeared  that  plaintiff,  in  January,  1896,  caused  suit 
to  be  commenced  by  his  then  attorneys,  Felker,  Goldberg 
&  Felker,  against  this  defendant,  for  damages  resulting  from 
the  partial  eviction,  predicated  upon  breach  of  an  implied 
covenant  for  quiet  enjoyment.  Defendant  offered  in  evi- 
dence a  written  acknowledgment  from  Felker,  Goldberg  & 
Felker  of  settlement  of  said  action  for  the  sum  of  $25,  paid 
December  10,  1896.  In  order  to  qualify  it  for  admission, 
defendant  offered  Mr.  Felker  as  a  witness,  and  having  by 
him  established  the  fact  that  he  was  attorney,  and  that  the 
written  agreement  was  made  and  delivered,  and  the  amount 
therein  specified  paid^  asked  him  whether  or  not  plaintiff 
authorized  the  making  of  that  settlement.  He  replied  that 
he  could  not  give  that  information  except  as  the  result  of 
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commanications  between  plaintiff  and  himself  in  the  capacity 
of  client  and  attorney,  and  submitted  to  the  court  whether 
he  should  state  it.  The  question  being  objected  to  by  plaint- 
iff, the  court  ruled  that  it  called  for  privileged  communica- 
'tions,  and  sustained  the  objection.  Plaintiff  was  asked  if 
he  received  the  $25  so  paid  Felker,  Goldberg  &  Felker,  op 
any  part  of  it,  and  objection  thereto  was  sustained.  The 
evidence  was'  conflicting  as  to  whether  plaintiff  consented 
to  the  removal  of  the  stairs. 

Upon  the  verdict,  judgment  was  rendered  for  plaintiff, 
from  which  defendant  appeals. 

Jdred  Thompsony  Jr.^  for  the  appellant,  to  the  point  that 
the  questions  asked  of  plaintiff's  former  attorneys  with  ref- 
erence to  their  authority  to  settle  the  former  action  were 
not  within  the  privilege  secured  by  the  common  law  and 
the  statute,  especially  after  the  execution  of  the  written  set- 
tlement, cited  Thayer  v,  McEweriy  4  111.  App.  416,  418,  419; 
Snow  V.  Gouldy  74  Me.  540,  43  Am.  Eep.  604;  Henderson  v.- 
Terry y  62  Tex.  281;  Burnside  v.  Terry,  51  Ga.  186;  Wyland 
V.  Oriffithy  96  Iowa,  24;  Todd  v,  MunsoUy  53  Conn.  579; 
MoffoU  V.  Ha/rdin,  22  S.  0.  9;  Home  v.  House,  61  Mich.  69; 
Ripon  V.  Davies,  2  Nev.  &  M.  310;  19  Am.  &  Eng.  Ency.  of 
Law  (1st  ed.),  136-141;  Day  v.  Moore,  13  Gray,  622;  Oower 
V.  Emery,  18  Me.  79;  KeUy  v.  Wright,  65  Wis.  236,  238,  239; 
HanXon  v.  Doherty,  109  Ind.  37;  Weeks,  Att'ys  at  Law  (2d 
^.),  323,  326,  338,  364;  Meohem,  Agency,  §§  881, 882;  Mur- 
phy V.  Waterhouse,  113  Cal.  467;  liosseau  v.  Bleau,  131  N.  Y. 
177. 

For  the  respondent  there  was  a  brief  by  Turner,  Pease  c6 
Turner,  and  oral  argument  by  W.  J.  Tuimer.  They  con- 
tended, inter  alia,  that  plaintiff's  former  attorneys  had  no 
right,  without  his  express  consent,  to  compromise  the  claim 
for  a  small  portion  thereof.  Weeks,  Att'ys  at  Law,  380- 
385,  458,  471 ;  KeUy  v.  Wright,  65  Wis.  236;  Hoolcer  v.  Bran- 
<lon,  75  Wis.  8.    The  exclusion  of  their  testimony  as  to  their 
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authority  was  proper.    Dudley  v.  Bech^  3  "Wis.  274;  Oetdaff 
V.  Seliger,  43  Wis.  297;  Bacoii  v.  Frislie,  80  N.  Y.  394. 

Dodge,  J.  Two  interesting  and  important  questions  are 
presented  which  go  to  the  ultimate  question  of  liability  and 
obviate  necessity  for  considering  other  assignmpnts  of  error 
which  reach  only  to  the  correctness  of  the  trial  and  pro- 
cedure. Those  questions  are:  First,  the  existence  of  any 
covenant  by  defendant  for  plaintiffs  quiet  enjoyment  of  the 
demised  premises;  second,  the  right  of  defendant  to  prove^ 
by  testimony  of  plaintiff's  former  attorney,  the  giving  to 
him  of  authority  to  make  a  settlement  of  plaintiffs  demand^ 
which  he  did  in  fact  make. 

1.  At  common  law,  as  is  elementary,  from  the  ordinary 
words  of  grant  or  demise  in  an  instrument  relating  to  real 
estate  were  implied  certain  covenants;  among  others,  that 
the  grantor  had  the  right  to  convey,  and  that  he  would  pro- 
tect the  grantee  from  lawful  interference  by  others  in  enjoy- 
ing the  demised  premises.  This  is  called  a  coveYiant  for 
quiet  enjoyment.  Eldred  v,  Ledhy^  31  Wis.  546.  Our  stat- 
ute, however  (sec.  2204,  Stats.  1898),  reversed  the  rule  of  the 
common  law,  and  provided  that  "  no  covenant  shall  be  im- 
plied in  any  conveyance  of  real  estate."  This  would  seem 
final  but  for  certain  decisions  in  Kew  York,  whence  we  took 
the  words  above  quoted,  and  but  for  the  declaration  very 
recently  made  by  this  court  in  Shaft  v,  Carey^  107  Wis.  273, 
that:  "The  statute  (sec.  2204,  Stats.  1898)  to  the  effect  that 
no  covenant  shall  be  implied  in  any  conveyance  of  real  estate, 
whether  such  conveyance  contains  special  covenants  or  not, 
does  not  apply  to  Leasehold  estates.  This  is  the  rule  now 
established  in  New  York,  from  which  our  statute  was  taken, 
although  a  diflferent  conclusion  was  at  first  arrived  at.  3W 
Tork  V.  Mabie,  13  K  Y.  151." 

On  examining  the  authority  there  cited,  we  find  it  to  re- 
late to  a  lease  for  only  three  years,  but  to  adopt  the  reason- 
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iDg  of  Chancellor  Walworth  in  Tone  v.  Brace^  11  Paige,  566, 
which  related  to  a  lease  for  five  years.  In  those  cases  it  was 
held  that  the  term  "  conveyance  "  did  not  include  leases  for 
years,  repudiating  the  reasoning  of  an  earlier  case,  where  it 
was  held  that  a  lease  for  five  years  was  a  "conveyance  of 
real  estate,"  because  another  statute  of  that  state  (sec.  36, 
ch.  3,  p.  T62,  I  R.  S.  K  T.  1829)  provided  that  the  term 
"real  estate"  should  include  all  interests  in  land  except  a 
leasehold  for  not  exceeding  three  years.  The  subject  has 
received  no  elaboration  or  discussion  in  later  New  York  de- 
cisions. In  some  cases  I^ew  York  v.  Mahie  has  beeti  cited 
merely  to  support  the  proposition  that  implied  covenants 
exist  in  leases  for  less  than  three  years.  Vernam  v.  Smithy 
15  N.  Y.  327;  Edgerton  v.  Page,  20  K.  Y.  281;  Boreel  v. 
Lawton,  90  N.  Y.  293;  Yann  v.  Rouse,  94  K  Y.  401.  In 
others  it  is  assunied  that  no  lease  for  years,  though  exceed- 
ing three,  is  within  the  statute  excluding  such  covenants. 
Graves  v.  Berdan,  26  N.  Y.  498;  Mack  v.  Patchin,  42  N.  Y. 
167;  Gkoveb,  J.,  in  Burr  v.  Stenton,  43  N.  Y.  462,  464. 
While  in  still  others,  including  the  latest  utterance  we  have 
found  on  the  subject,  the  statute  is,  without  argument,  as- 
sumed to  exclude  implied  covenants  from  leases  longer  than 
three  years.  Church,  J.,  in  Burr  t;.  Stenton,  supra;  Coffin 
V.  Brooklyn,  116  N.  Y.  159. 

Thus  it  is  by  no  means  clear  that  Tone  v.  Brace  and  Neto 
York  V.  Mahie  correctly  declare  the  law,  even  of  New  York, 
as  to  their  statute.  Whether  they  do  or  not,  however,  the 
views  expressed  in  them  are  in  direct  conflict  with  sec.  2242 
of  our  statutes,  which  clearly  includes  within  th6  term  "  con- 
veyance "  all  leases  for  more  than  three  years,  and  has  been 
so  treated  whenever  referred  to.  Eldred  v.  Leahy,  31  Wis. 
546;  Topping  v.  Parish,  96  Wis.  378,  382.  It  provides: 
"  The  term  '  conveyance,'  as  used  in  this  chapter,  shall  be 
construed  to  embrace  every  instrument  in  writing  by  which 
any  estate  or  interest  in  real  estate  is  created,  aliened,  mort- 
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gaged  or  assigned  or  by  which  the  title  to  any  real  estate 
may  be  affected  in  law  or  eqaity,  except  wills  and  leases 
for  a  term  not  exceeding  three  years."  New  York  had  no 
such  section  in  the  chapter  containing  the  original  of  oar 
sec.  2204  (sec.  140,  ch.  1,  p.  Y38,  1  R.  S.  N.  T.  1829).  True, 
there  existed  a  section  in  the  same  words,  bat  in  another 
chapter,  devoted  to  the  recording  of  conveyances  (sec.  38, 
ch.  3,  p.  762,  1  R.  S.  N.  Y.  1829);  bat  it  was  never  re- 
ferred to  as  affecting  the  interpretation  of  sec.  140,  ch.  1. 
It  is,  therefore,  apparent  that  decisions  of  New  York  courts 
are  not  controlling  as  to  the  scope  of  sec.  2204,  so  far,  at 
least,  as  they  conflict  with  the  interpretation  expressly  and 
without  ambiguity  given  it  by  the  legislature  in  sec.  2242. 
Considering  our  own  statute,  then,  as  an  original  propo- 
sition, there  is  no  ambiguity.  The  words  and  the  intent  of 
the  legislature  are  clear  to  the  effect  that  no  covenant  shall 
he  implied  in  any  conveyance  of  real  estate,  and  that  a  lease 
for  more  than  three  years  is  such  a  conveyance.  This  court 
cannot  properly  change  or  ignore  that  legislation.  Our 
declaration  in  Shaft  v.  Carey^  107  Wis.  273,  above  quoted, 
if  adhered  to,  would  have  that  effect,  and  we  hasten  to 
avail  ourselves  of  this  early  opportunity  to  withdraw  it; 
the  more  readily  because  in  the  few  months  since  it  was 
uttered  it  cannot  have  become  so  established  as  a  rule  of 
property  as  to  affect  in  very  considerable  degree  vested 
rights;  certainly  not  the  rights  of  the  parties  now  under 
consideration,  for  they  had  become  fully  settled  —  nay,  had 
been  tried  in  the  superior  court  —  before  the  decision  of 
Shaft  V,  Carey.  The  result  reached  in  that  case  did  not 
necessarily  depend  on  the  rule  of  law  so  announced,  for  that 
was  not  an  action  to  recover  for  breach  of  any  implied  cov- 
enant, but  was  a  suit  to  enjoin  one  holding  under  and  in 
the  right  of  the  lessor  from  doing  acts  invasive  of  rights 
granted  by  the  lease  itself.  The  duty  of  the  lessor  to  re- 
frain from  voluntarily  and  unnecessarily  interfering  with 
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the  possessioR  he  himself  has  granted  stands  on  very  differ- 
ent ground  from  his  liability  to  respond  in  damages  when 
that  possession  is  disturbed  by  another  under  a  superior 
title.  The  rights  of  the  lessee  were  not  predicated  upon 
implied  covenant,  nor  did  the  briefs  of  counsel  discuss  the 
subject,  nor  did  the  court  have  its  attention  called  to  sec. 
2242  as  affecting  sec.  2204. 

We  hold,  therefore,  that  in  the  lease  from  defendant  to 
plaintiff  there  was  no  implied  covenant  to  defend  the  latter 
from  interruption  of  his  use  of  a  portion  of  the  premises  by 
the  acts  of  Lange  upon  his  adjoining  premises,  under  his 
superior  title,  and  that  plaintiff  cannot  maintain  his  action 
for  damages  founded  upon  breach  of  such  covenant.  The 
refusal  of  instructions  requested  by  defendant  substantially 
to  this  effect  was  error  necessitating  reversal. 

2.  The  proposition  advanced  by  respondent  and  adopted 
by  the  trial  court,  that  one,  after  fully  authorizing  his  at- 
torney," as  his  agent,  to  enter  into  contract  with  a  third 
party,  and  after  such  authority  has  been  executed  and  relied 
on,  may  effectively  nullify  his  own  and  his  duly  authorized 
agent's  act  by  closing  the  attorney's  mouth  as  to  the  giving 
of  such  authority,  is  most  startling.  A  perilous  facility  of 
fraud  and  wrong,  both  upon  the  attorney  and  the  third 
party,  would  result.  The  attorney  who,  on  his  client's  au- 
thority, contracts  in  his  behalf,  pledges  his  reputation  and 
integrity  that  he  binds  his  client.  The  third  party  may 
well  rely  on  the  assurance  of  a  reputable  lawyer  that  he  has 
authority  in  fact,  though  such  assurance  be  given  only  by 
implication  from  the  doing  of  the  act  itself.  It  is  with  grati- 
fication, therefore,  that  we  find  overwhelming  weight  of 
authority  against  the  position  assumed  by  the  court  below, 
both  in  states  where  the  privilege  protecting  communica- 
tions with  attorneys  is  still  regulated  by  the  common  law 
and  in  those  where  it  is  controlled  by  statute,  as  in  Wiscon- 
sin. A  few  of  the  more  direct  decisions  are  the  following: 
Bumside  v.  Terry y  51  Ga.  186;  Rochester  Bank  v.  Suydam^ 
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5  IIow.  Pr.  254;  BarOett  v.  Btmn,  56  Hun,  507,  509;  Mtd- 
ford  V.  MuUer,  3  Abb.  Dec.  330;  Havipton  v.  Boylan^  46 
Hun,  151;  Rosseau  v.  Bleau,  131  K  Y.  177,  183;  Nave  v. 
Baird^  12  Ind.  318;  Mitchell  v.  Bromberger,  2  Nev.  345; 
Widdo  V.  Bechcith,  1  N.  M.  182;  TIager  v.  Shindler,  29  Cal. 
63 ;  Jeanes  v.  FHdenberg^  3  Pa.  Law  J.  65,  71 ;  Ilendersan 
V.  Terry ^  62  Tex.  281;  Ooioet^  v.  Emery ^  18  Me:  79;  Snow  v. 
Gould,  74  Me.  54D;  Day  v.  Moore,  13  Gray,  522;  Dudley  v. 
Beck,  3  Wis.  274;  DeWitt  v,  Perkitis,  22  Wis.  473;  C.  Ault- 
mail  i&  Co,  V.  Bitter,  81  Wis.  395;  Weeks,  Att'ys  at  Law, 
§§  151,  152;  Greenl.  Ev.  §§  245,  246. 

Our  statute  (sec.  4076)  on  this  subject  is  adopted  from 
New  York,  and  has  been  declared  to  be  but  re-enactment 
of  the  common  law.  Jlurliiirt  v,  Ihi^rlhurt,  128  N.  Y.  420, 
424;  State  ex  rel.  Hardy  v,  Gleason,  19  Oreg.  159, 162.  It 
provides:  "An  attorney  or  counselor  at  law  shall  not  be 
allowed  to  disclose  a  communication  made  by  his  client  to 
him  or  his  advice  given  thereon  in  the  course  of  his  profes- 
sional employment." 

The  rule  of  the  common  law  and  of  this  statute  within  its 
proper  limits  is  most  salutary.  It  is  essential  to  the  ends  of 
justice  that  clients  should  be  safe  in  confiding  to  their  coun- 
sel the  most  secret  facts,  and  to  receive  advice  and  advocacy 
in  the  light  thereof  without  peril  of  publicity.  Disclosures 
made  to  this  end  should  be  as  secret  and  inviolable  as  if  the 
facts  had  remained  in  the  knowledge  of  the  client  alone. 
Bruley  v.  Garvin,  105  Wis.  625.  But  there  are  necessary 
limits  to  the  broad  rule  that  all  communications  between 
him  who  is  client  and  him  who  is  attorney  are  thus  privi- 
leged. One  limitation  bearing  upon  the  question  in  hand 
grows  out  of  the  words  of  the  statute  itself.  To  be  privi- 
leged, the  communications  to  the  attorney  must  have  been 
in  the  course  of  his  professional  employment.  The  field  of 
services  performed  by  men  who  are  attorneys  at  law  and  of 
the  transactions  between  them  and  those  whom  they  serve 
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is  continually  extending.  Many  things  are  done  by  thera 
in  other  capacities  than  as  attorneys  at  law.  They  may  be 
constituted  agents  or  trustees,  mediums  of  transfer  of  title, 
or  they  may  enter  into  various  contracts  with  their  clients 
upon  the  validity  of  which  their  own  rights  or  rights  of 
others  may  depend,  and  where  such  validity  can  be  proved 
only  by  testimony  of  the  attorney  and  client.  A  multi- 
tude of  such  transactions  which  might  as  well  be  had  by  the 
client  with  one  not  an  attorney  at  law  are  held  not  to  be 
within  the  professional  employment. 

One  of  the  earliest  cases  recognizing  this  limitation  is 
Jeanea  v.  Fridenherg^  3  Pa.  Law  J.  65,  where  the  court,  by 
Sharswood,  J.,  after  speaking  of  certain  limitations  where 
the  relation  was  clearly  professional,  said :  "  These  are  all 
cases  in  which  the  attorney  is  but  a  witness,  but  there 
is  a  class  which  stands  upon  higher  and  still  clearer  and 
more  unequivocal  ground,  where  the  line  is  distinctly  and 
broadly  marked ;  that  is,  where  the  attorney  is  himself  a 
party  to  the  transaction  or  agreement  which  he  is  called 
upon  to  disclose.  If  the  privilege  were  suflfered  to  be  applied 
to  such  cases,  a  wide  door  would  be  opened  for  the  success- 
ful perpetration  of  fraud  and  crime.  Attorneys  would  be 
selected  as  the  agents  or  trustees  wherever  a  cover  of  dark- 
ness would  be  needed,  and,  though  but  few  might  be  found 
base  enough-  to  prostitute  their  high  and  honorable  profes- 
sion, yet  the  character  of  the  whole  bar  would  be  injured 
and  degraded  by  the  conduct  of  those  few."  In  that  case 
the  attorney  was  held  obliged  to  testify  to  the  receipt  from 
his  client  of  moneys  in  trust  to  pay  to  certain  creditors.  In 
Rochester  Bank  v.  Saijdam^  5  How.  Pr.  254,  the  attorney, 
having  indorsed  commercial  paper  of  his  client  and  stated 
at  the  time  of  his  indorsement  that  he  held  in  his  possession 
certain  property  as  security,  was  held  obliged  to  disclose  the 
dealings  with  his  client  as  to  the  transfer  to  him  of  such 
property,  and  what  he  had  done  with  it,  on  the  ground,  as 


506  SUPREME  COURT  OF  WISCONSIN.         [108 

Koeber  y&  Somers. 

stated  by  the  court,  that  sach  commanications  would  not 
seem  to  have  been  '^communicated  to  him  with  a  particular 
view  to  any  legal  business  to  be  done  by  him  either  as  at- 
torney or  counsel,  but  to  have  come  to  his  knowledge  from 
time  to  time  during  employment,  sometimes  as  attorney  and 
constantly  as  agent,  and  to  have  related  as  much  to  his 
business  in  the  latter  capacity  as  in  the  former."  In  Hager 
V.  ShindLer^  29  Cal.  63,  where  the  attorney  received  a  volun- 
tary deed  from  his  client  in  order  to  borrow  money  on  the 
property,  and  then  made  a  voluntary  deed  to  another  at  the 
direction  of  his  client,  he  was  required  to  testify  thereto 
partly  on  the  ground  above  suggested, —  that  the  transac- 
tions were  extra-professional  and  might  as  well  have  been 
with  a  layman  as  with  the  attorney.  This  is  the  principle 
at  the  foundation  of  Dudley  v.  Beok^  3  Wis.  274,  where  the 
inquiry  was  as  to  the  agreement  between  the  client  and  his 
attorney  as  to  payments  of  commissions,  etc.,  as  affecting 
the  question  of  usury,  and  the  attorney  was  required  to  tes- 
tify. The  court  said:  "If  the  mortgagee  made  an  agree- 
ment like  that  mentioned  in  the  interrogatory,  it  cannot, 
with  any  propriety,  be  claimed  that  it  was  the  result  of  the 
employment  of  Mr.  Case  as  his  attorney.  Nor  can  it  be 
contended  that  the  acts  of  Mr.  Case  which  were  sought  to 
be  proved  resulted  from  such  employment,  .  .  •  It  was 
an  act  done  by  the  attorney  and  client  in  pursuance  of  an 
agreement  entered  into  b3tween  them,  and  not  a  communi- 
cation from  the  latter  to  the  former." 

In  the  light  of  this  principle  and  these  holdings  it  would 
seem  that  the  transaction  as  to  which  Mr.  Felker  was  in- 
terrogated fell  clearly  outside  of  a  proper  limit  of  commu- 
nications to  the  attorney  in  the  course  of  his  jprofesaional 
employmervt.  An  instruction  to  one,  though  an  attorney,  to 
perform  an  act  as  agent,  is  a  contract.  The  very  fact  that, 
as  shown  by  authorities  cited  by  respondent,  such  authority 
cannot  be  presumed  from  the  mere  retainer  as  an  attorney 
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at  law,  certainly  tends  to  the  conclusion  that  it  was  extra- 
professional;  and,  since  it  requires  proof  of  authority,  the 
attorney  must,  of  necessity,  be  at  liberty  and  be  required  to- 
testify  as  to  the  giving  of  such  authority.  The  purpose  of 
the  privilege  and  of  the  limitation  thereon  will  be  a  suffi- 
cient guide  to  trial  courts  to  prevent  the  invasion  of  either. 
Some  other  rules  of  examination  of  witnesses  may  well  yield 
to  those  purposes.  It  is  not  improbable  —  nay,  more  than 
probable  —  that  in  the  same  conversation  in  which  author- 
ity is  given  to  the  attorney  to  act  for  his  client  as  an  agent 
there  will  be  disclosure  of  facts  and  circumstances  and  ad- 
vice and  counsel  which  should  be  held  secret.  An  intelli- 
gent appreciation  of  the  reasons  involved,  however,  will 
enable  courts  to  control  the  examination  so  that,  while  the 
proper  fact  of  the  granting  of  authority  or  of  the  making  of 
a  contract  may  be  disclosed  by  the  attorney,  other  commu- 
nications, confidential  and  professional  in  their  character, 
will  be  withheld.  See  Chirac  v.  Rdnickery  11  Wheat.  280, 
294;  Dudley  v.  Beck,  3  Wis.  284. 

Another  limitation  upon  the  privilege  of  secrecy  in  com- 
munications between  attorney  and  client  arises  from  the 
fact  that  such  privilege  is  personal,  and  may  be  waived 
either  by  express  words  or  by  conduct.  McMastera  v.  Scriveuy 
85  Wis.  162,  167.  By  a  great  number  of  authorities,  only  a 
few  of  which  are  cited  above,  it  has  been  held  that  no  priv- 
ilege of  secrecy  exists  over  communications  which  the  at- 
torney, for  his  own  protection  or  the  protection  of  those 
with  whom  he  deals,  needs  to  divulge,  or  which  were  made 
to  him  for  the  express  purpose  of  being  communicated  to 
another  or  of  being  made  public,  for  the  reason  that  from 
the  very  nature  of  the  communications  and  the  purpose  with 
which  they  are  made  the  conclusion  is  irresistible  that  the 
client  intended  to  authorize  the  attorney  to  communicate 
them,  and  waived  his  privilege  to  have  them  preserved  in 
secrecy. 
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Thus,  in  Mitchell  v.  Bromherger^  2  Nev.  345,  in  a  suit  by 
the  attorney  for  fees,  where  the  defense  was  inefficiency  of 
service,  he  was  permitted  to  show  fully  not  only  directions 
given,  but  facts  communicated,  to  him  by  his  client;  the 
court  saying-  "It  would  be  manifest  injustice  to  allow  the 
client  to  take  advantage  of  the  privilege  to  the  prejudice  of 
his  attorney,  or  that  it  should  be  carried  to  the  extent  of 
depriving  the  attorney. of  the  means  of  obtaining  or  defend- 
ing his  own  rights.  It  is,  therefore,  held  that  in  such  cases 
he  is  exempted  from  the  obligation  of  secrecy.  ,  .  ,  "We 
think  it  safe  to  say  that  whenever  in  a  suit  between  the  at- 
torney and  client  the  disclosure  of  privileged  communica- 
tions becomes  necessary  to  the  protection  of  the  attorney's 
own  rights,  he  is  released  from  those  obligations  of  secrecy 
which  the  law  imposes  upon  him."  In  Nave  v.  Beard^  12 
Ind.  318,  misconduct  of  the  attorney  was  set  up  by  way  of 
counterclaim  to  a  note  given  for  fees.  Communications  and 
instructions  to  the  attorney  were  held  not  privileged.  In 
Rochester  Bank  v.  Suydam,  5  How.  Pr.  254,  already  described, 
the  court  said :  "  Where  the  attorney  or  counsel  has  an  in- 
terest in  the  facts  communicated  to  him,  and  when  his  disclos- 
ure becomes  necessary  to  protect  his  own  personal  rights,  he 
must,  of  necessity  and  reason,  be  exempted  from  the  obliga- 
tion of  secrecy.  .  .  His  clients,  by  giving  him  a  direct 
interest  in  the  facts  from  time  to  time  communicated  to  him, 
and  by  dealing  with  him  upon  the  footing  of  those  facts, 
have,  as  it  strikes  me,  voluntarily  waived  their  right  to  con- 
cealment between  themselves  and  the  attorney."  In  that 
case  disclosure  was  allowed  in  a  suit  by  one  who  had  dealt 
with  the  attorney,  because  his  rights  depended  on  those  of 
the  attorney. 

In  Burmide  v.  Terry ^  51  6a.  186,  where  the  agreement 
accompanying  a  conveyance  was  made  through  the  medium 
of  Terry's  attorney,  and  he  was  called  to  prove  his  authority, 
the  court  said :  "  If  the  fact  of  the  attorney's  having  this  au- 
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thority  was  communicated  by  him  to  Burnside,  and  Barnside, 
through  him,  made  the  contract,  and  acted  on  it,  and  it  was 
accordingly  carried  out,  it  could  not  be  that  the  giving  of 
such  authority  was  such  a  communication  by  client  to  at- 
torney that  it  is  protected  by  law  against  being  proven  by 
the  attorney.  If  a  party  holds  out  his  attorney  as  one  hav- 
ing authority  from  him  to  make  a  special  contract  respect- 
ing pending  litigation,  and  the  attorney  acts  upon  it,  treats 
with  his  antagonist,  and  thereby  secures  important  rights  to 
his  client,  he  cannot  deny  the  right  9f  the  attorney  or  of  the 
opposite  party  to  prove  by  the  attorney  th#  contract  and 
the  authority  to  make  it."  In  IlenderBon  v.  Terry ^  62  Tex. 
281,  where  propositions  were  made  by  the  adverse  party  to 
the  attorney,  by  him  communicated  to  his  client,  and  in- 
structions given  him  with  reference  to  accepting  the  same, 
the  court  held  that  he  should  testify;  saying:  "Obviously 
Terry  intended  that  his  attorney  should  make  known  to 
Henderson  his  reply  to  the  proposition ;  hence  it  will  be  seen 
that  it  was  not  a  proposition  made  to  the  attorney  for  the 
purpose  of  securing  from  him  professional  aid  or  advice,  but 
was  made  by  Terry  with  the  intention  that  it  should  be 
communicated  to  the  other  party.  Clearly,  the  court  erred 
in  excluding  the  evidence."  In  Waldo  v,  Bechioith^  1 N.  M. 
182,  where  the  question  of  plaintiff's  partnership  was  ma- 
terial, defendant  called  a  former  attorney  to  testify  that 
instructions  had  been  given  him  to  commence  a  previous 
suit  on  behalf  of  the  plaintiff  and  two  others  as  copartners. 
The  court  held  the  communication  not  privileged,  saying: 
"  The  attorney  was  informed  of  the  names  of  the  members 
of  the  firm  for  what  purpose?  For  the  express  purpose  of 
being  published.  He  was  to  institute  suits  for  them,  and 
the  publication,  in  legal  form,  was  to  enable  them  to  prose- 
cute them.  ...  It  was  made  known  to  the  attorney,  and 
at  the  same  time  in  the  same  acts  to  third  persons,  courts, 
and  the  public.    It  was  not,  in  its  nature,  private,  and  could 
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in  no  sense  be  termed  the  subject  of  a  confidential  commu- 
nication." 

In  Ba/rOett  v.  Bunn,  56  Han,  507,  where  the  defense  was 
that  money  had  been  paid  out  by  defendant  on  the  direction 
of  plaintiff,  given  through  the  medium  of  plaintiff's  attor- 
ney, the  attorney  was  required  to  give  evidence  of  the  com- 
munication of  such  directions  to  him  by  his  client.    The 
court  said,  after  stating  the  general  rule  as  to  privileged 
communications:  "But  this  prohibition  may  be  waived  by 
the  client,  and,  when  the  communication  is  made  for  the 
purpose  of  its  publication  or  communication  to  another,  it 
necessarily  loses  its  privileged  character.     It  follows,  there- 
fore, that  when,  from  the  very  nature  of  the  communication, 
it  was  designed  by  the  author  for  another,  and  to  be  com- 
municated to  such  other,  it  loses  its  character  as  privileged." 
In  Roaseau  v.  Bleauy  131  N.  Y.  177,  where  it  was  claimed 
that  a  deed  had  been  delivered  by  the  client  to  his  attorney 
for  a  third  person,  the  attorney  was  held  competent  and  re- 
quired to  testify  to  the  instructions  given  him  by  his  client. 
The  court  said:  "  Such  communication  from  client  to  attor- 
ney is  not  within  the  prohibition  of  the  section  of  the  Code, 
and  the  attorney  was  always  competent  to  prove  it,  as  from 
its  very  nature  it  was  not  made  in  professional  confidence, 
nor  intended  to  be  confidential,  but,  on  the  contrary,  im- 
parted to  another.    It  has  never  been  held  that  a  verbal 
message  communicated  from  client  to  attorney  to  be  deliv- 
ered to  a  third  person  cannot  be  proved  in  behalf  of  the 
person  to  whom  the  message  was  sent  by  the  testimony  of 
the  attorney.    .    .    .    When  the  deceased  commissioned  the 
witness  to  deliver  the  deed  to  the  grantee  named  therein, 
she  necessarily  waived  all  the  objection  that  she  might  other- 
wise make  to  proof  of  that  fact  by  the  attorney."  It  is  upon 
this  same  principle  of  waiver,  inferred  from  the  purpose  of 
publication  or  communication  to  another,  that  attorneys  who, 
at  the  request  of  grantors  or  testators,  become  subscribing 
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witnesses,  are  allowed  and  required  to  testify  to  the  trans- 
action. Matter  of  Colemcm's  WiUy  111  N.  Y.  220;  McMoMera 
V.  Scriven,  85  Wis.  1C2. 

The  transaction  here  between  Felker  and  plaintiff,  if  it 
took  place,  would  fall  obviously  within  all  of  the  reasons  of 
the  cases  above  quoted  to  justify  inference  of  an  implied  au- 
thority to  him  to  testify  with  reference  thereto,  and  waiver 
of  any  privilege  of  secrecy.  The  attorney's  own  interests 
are  vitally  affected,  for,  if  he  may  not  prove  that  he  had  au- 
thority to  settle  the  claim  of  plaintiff  against  the  defend- 
ant, and  to  receive  from  the  latter  money  in  consideration 
thereof,  he  is  placed  in  an  attitude  of  fraud,  and  his  stand- 
ing and  repute  in  the  business  world  must  suffer.  Again, 
the  irresistible  effect  of  the  granting  of  authority  to  one's 
attorney  to  deal  with  a  third  person  is  to  authorize  that  at- 
torney to  communicate  the  fact,  whether  he  does  it  by  words 
or  solely  by  executing  the  authority.  Indeed,  he  cannot 
perform  the  service  delegated  to  him  without  so  communi- 
cating. The  rule,  therefore,  outlined  by  the  above-cited  au- 
thorities, that  an  attorney  is  not  restrained  by  any  duty  of 
confidence  to  his  client  to  withhold  the  fact  that  he  has  re- 
ceived from  that  client  authority  as  an  agent  to  deal  with 
a  third  person,  certainly  after  the  authority  has  been  acted 
on,  is  founded  upon  the  soundest  reason,  and  is  absolutely 
necessary  to  prevent  the  privilege  of  secrecy  from  being 
made  an  implement  of  injustice  and  fraud.  The  ruling  of 
the  court  that  Mr.  Felker  could  not  testify  as  to  whether 
authority  was  given  him  by  his  client  to  make  the  written 
settlement  which  he  did  make  was  error. 

Even  more  obviously  erroneous  was  the  ruling  that  the 
plaintiff  was  protected  by  the  same  privilege  from  answer- 
ing the  question  whether  he  received  from  Felker,  Goldberg 
&  Felker  the  money  paid  them  by  defendant  upon  this  set- 
tlement. Slate  ex  rd.  Hardy  v.  Gleawriy  19  Oreg.  159, 162; 
Williams  Bros.  v.  Young^  46  Iowa,  1^0,  143;  C.  Au  tman  db 
Co.  V.  Rittery  81  Wis.  395. 
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For  these  errors  the  judgment  before  us  must  be  reversed. 
Other  assignments  need  not  be  discussed,  as  they  present 
questions  not  likely  to  arise  again  in  the  case  in  view  of  the 
rules  of  law  already  decided. 

By  the  Court—  Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

Bardeen,  J.,  took  no  part. 


LippEKT,  Respondent,  vs.  Saginaw  Milling  Company,  Ap- 
pellant. 

December  8, 1900 — January  8, 1901, 

Written  contract  of  sale:  Place  of  delivery:  Ambiguity:  Evidenee:  Dam- 
ages for  delay. 

L  A  written  contract  for  the  sale  of  beans  "delivered  East  St  Louis  *• 
is  plain  and  unambiguous^  and  parol  evidence  as  to  the  meaning  of 
the  word  "  delivered  "  is  not  admissible. 

2.  Defendant  sold  to  plaintiff  a  car  load  of  beans,  to  be  shipped  imme- 
diately and  delivered  at  East  St  Louis,  and  on  the  same  day  plaint- 
iff contracted  to  sell  them  to  another  person  at  said  place.  Three 
weeks  later  plaintiff's  vendee  canceled  his  contract  because  of  de- 
fendant's delay  in  delivering  the  beans,  and  defendant  afterwards 
admitted  its  responsibility  for  such  delay*  but  declined  to  take  the 
beans  back  or  take  charge  of  their  sale  or  advise  what  should  be 
done  with  them.  Plaintiff  afterwards  sold  them  at  a  loea  Heid, 
that  defendant  was  liable  for  the  damages  caused  by  the  unneces- 
sary delay  in  delivering  the  beans. 

8.  The  recoverable  damages  in  such  a  case  do  not  include  traveling  ex- 
penses of  plaintiff,  lawyer's  fees,  or  money  paid  for  photograph& 
telegrams,  exchange,  eta.  but  are  limited  to  such  as  are  reasonably 
considered  to  have  been  in  contemplation  of  the  parties,  at  the 
time  of  making  the  contract,  as  the  probable  result  of  its  breach. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  p.  H.  Johnson,  Circuit  Judge.     Heversed. 
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For  the  appellant  there  was  a  brief  by  Boemer  cfe  AaronSy 
and  oral  argument  by  G.  L.  Aarona,  They  contended,  iriier 
aliaj  that  it  was  error  to  refuse  to  allow  defendant  to  show 
that  the  word  "  delivered,"  as  used  in  the  correspondence  of 
the  parties,  had  a  peculiar  significance  among  bean  deal- 
ers, and  that  it  signified  that  the  price  included  the  freight 
to  the  place  named  and  did  not  refer  to  the  place  where  title 
should  pass.  McLaughlin  v.  Marsion^  78  Wis.  670;  2  Jones, 
E7.  §§  461,  462;  Qamon  v.  Madigaii,  15  Wis.  144, 153;  Scott 
V,  JVeeveSj  77  Wis.  312;  JaiiesviUe  G.  MilU  v.  Fordy  82  Wis. 
416;  Becker  v.  Rolm^  89  Wis.  86;  OeU  v,  MihoauTcee  P.  Co. 
105  Wis.  580;  A.  J.  Ndmeyer  L.  Go,  v.  B.  dk  M.  B.  B.  Co. 
40  L.  R.  A.  534,  537;  Tregdles  v,  Seuodl,  7  Hurl.  &  N.  574. 
In  the  absence  of  an  express  agreement  to  the  contrary,  de- 
livery by  a  vendor  to  a  carrier  passes  the  property  to  the 
vendee.  21  Am.  &  Eng.  Ency.  of  Law,  528-530;  Doyle  v. 
Both  Mfg,  Go.  76  Wis.  48,  54;  Bamsey  <&  Gore  Mfg.  Go.  v. 
Kelseay  22  L.  R.  A.  415,  and  note.  The  consignment  of  the 
carload  of  beans  to  the  plaintiff,  and  his  acceptance  and 
indorsement  of  the  bill  of  lading,  certainly  passed  the  prop- 
erty to  him.  Doyle  v.  Both  Mfg.  Go.  76  Wis.  54;  Sarhecker 
V.  State,  65  Wis.  171;  Swanke  v.  McCarty,  81  Wis.  Ill; 
Usher,  Sales,  §  232;  Newmark,  Sales,  §  152;  2  Schouler, 
Personal  Prop.  (3d  ed.),  §§  264,273;  Thomas  Emery's  Son^ 
V.  Irving  Nat.  Ban\  25  Ohio  St.  360;  Merchamta^  Nat.  Bank 
V.  Bangs,  102  Mass.  291.  The  terms  of  the  bill  of  lading 
complied  with  plaintiff's  directions,  and  the  actual  payment 
by  the  plaintiff  of  the  draft  attached  to  the  bill  of  lading- 
removes  all  doubt  that  the  parties  intended  that  the  title  to 
the  goods  should  pass  to  the  plaintiff  at  the  time  of  shipment 
from  Saginaw,  Stock  v.  Inglisy  12  Q.  B.  Div.  564;  Dows  v. 
Nat.  Easch.  Bank,  91  TJ.  S.  618.  This  being  the  case,  the  de- 
fendant having  delivered  the  goods  in  accordance  with  the 
contract  to  the  carrier  at  Saginaw,  it  is  not  responsible  for 
the  delay,  if  any,  in  reaching  l^^st  St.  Louis,  and  instead  of 
Vol.  108  —  83 
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directing  a  verdict  for  the  plftiirtiff  it  should  have  been  di- 
rected for  the  defendant. 

For  the  respondent  there  was  a  brief  by  McElroy  c§  jEicA- 
weilePy  and  oral  argument  by-?*.  CEsohumler,  They  argued, 
among  other  thin^,  that  the  title  remained  in  the  defend- 
ant until  East  St.  Louis  was  reached.  Hoopei*  v.  G.  dk  If. 
W.  li,  Co.  27  Wis.  81,  91.  Oral  evidence  could  not  be  given 
of  the  meaning  of  the  word  **  delivered,^  Elofrson  «.  LinA- 
my,  90  Wis.  203;  2  Jones,  Ev.  §  400. 

Cassoday,  0.  J.  This  is  an  action  to  recover  1310.16,  with 
interest  on  $246  from  August  25,  1897,  as  damages  for  fail- 
ure to  ship  from  Saginaw,  Mich.,  and  deliver  to  East  St. 
Louis,  111.,  a  car  load  of  beans,  at  the  agreed  price  of  $450.50, 
according  to  the  contract,  whereby  the  plaintiff  lost  the  sale 
thereof.  The  defendant  answered  by  way  of  admissions, 
denials,  and  counter  allegations,  and  also  set  up  two  coun- 
terclaims, arising  out  of  other  transactions,  one  for  $38.60, 
and  the  other  for  $25.86.  At  the  close  of  the  trial  the  court 
directed  a  verdict  in  favor  of  the  plaintiflP  upon  the  defend- 
ant's counterclaims,  and  also  upon  the  cause  of  action  al- 
leged in  the  complaint,  except  as  to  the  amount  of  damages, 
and  the  question  of  the  amount  of  damages  was  submit- 
ted to  the  jury,  and  they  returned  a  verdict  in  favor  of  the 
plaintiff,  and  assessed  his  damages  at  $342.13.  From  the 
judgment  entered  thereon  for  that  amount  and  costs  the  de- 
fendant brings  this  appeal. 

The  following  facts  are  admitted  or  appear  from  the  un- 
disputed evidence,  consisting  of  correspondence  between  the 
parties: 

During  the  times  mentioned  the  plaintiff  resided  at  Mil- 
waukee, and  was  engaged  in  the  business  of  buying  and 
selling  beans  and  other  products.  The  defendant  was  and 
is  a  corporation  existing  under  the  laws  of  Michigan,  and  hav- 
ing its  principal  place  of  business  at  the  city  of  Saginaw,  in 
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that  State.  On  October  6,  1896,  the  plain tiflf  telegraphed 
the  defendant:  "Wire  immediately  lowest  car  hand*piciced 
pearbeans,  dtelivered  Altona,  Pa.;  also  car  delivered  East 
St.  Louis."  The  defendant  immediately  answered :  "Altona, 
one  five;  East  St.  Louis,  die  three."  On  the  same  day  the 
defendant  answered  by  letter  containing  this  statement: 
^*  Just  received  your  dispatch,  'Altona,  one  five ;  East  St. Louis, 
one  three.' "  On  October  7,  1896,  the  plaintiff  telegraphed 
the  defendant:  "  Ship  immediately  choice  new  hand-picked 
pea-beans.  East  St.  Louis,  your  quotation.  Make  me  con- 
signee and  consignor.  Draw  First  National,  Milwaukee. 
Bill  of  lading  attached."  On  the  same  day  the  plaintiff 
wrote  the  defendant,  reciting  such  telegram  and  order,  add- 
ing: "I  hereby  confirm  to  have  bought  of  you  car  same  as 
above,  at  $1.03  East  St.  Louis.  You  will  please  make  me 
consignee  and  consignor, —  that  is,  to  have  it  appear  as 
shipped  by  H.  H,  Lijpperty  and  consigned  to  H.  II.  Lippe7% 
East  St.  Louis, —  and  you  can  draw  with  these  bills  of  lading 
through  the  First  National  Bank  of  Milwaukee,  and  your 
<lraft8  will  be  duly  protected.  I  trust  the  goods  will  be 
first-class  stock,  and  I  wish  you  would  ship  them  imme- 
diately." On  the  same  day  the  defendant  wrote  the  plaint- 
iff: "We  have  your  two  wires  accepting  our  offers  on  beans 
to  Altona,  Pa.,  and  East  St.  Louis,  111.,  at  $1.05  and  $1.03, 
respectively.  We  have  entered  the  orders,  and  will  make 
shipment  as  early  as  possible.  The  shrinkage  on  beans  is 
unusually  large  this  year,  and  it  will  therefore  take  us  a 
little  longer  than  usual  to  do  the  picking.  We  will  be  un- 
able to  make  the  shipment  inside  of  a  week's  time,  but  we 
are  putting  on  more  pickers  daily,  and  by  the  first  of  next 
week  we  will  be  able  to  turn  out  a  car  each  day.  Thank- 
ing you  for  the  orders,  and  soliciting  your  further  favors, 
we  remain,"  etc.  On  the  same  day  the  plaintiff  sold  the 
flame  oar  load  of  beans  to  the  Meyer-Schmidt  Grocer  Com- 
pany, of  East  St.  Louis,  and  received  from  that  firm  on  that 


616  SUPEEME  COUKT  OF  WISCONSIN,         [105 

Lippert  vs.  Saginaw  Milling  Ckx 

same  day  a  dispatch  as  to  that  same  car  load  of  beans,  as 
follows:  "Accept  offer.     Please  ship  promptly." 

On  October  8,  1896,  the  plaintiff  wrote  the  defendant  to 
"  hurry  the  oar  along  for  Altona  and  East  St.  Louis."  The 
bill  of  lading  of  the  car  shipped  by  the  defendant  to  East 
St.  Louis  reads:  "October  12,  1896.  Michigan  Central. 
Received  from  H,  H,  Lippert  Shipped  from  Fergus  Falls, 
Michigan,  to  East  St.  Louis.  Consigned  to  the  order  of 
Ilenry  H.  Lippert^  of  East  St.  Louis,  Illinois,  200  bags  of 
beans,  to  stop  off  at  Saginaw.  The  car  is  30^011,  and  it  goes 
by  way  of  the  Clover  Leaf  Railroad."  Indorsed  on  the  back,. 
''Henry  H.  Lippert?'  On  October  16,1896,  the  plaintiff 
wrote  to  the  defendant  in  respect  to  the  same  oar  load  of 
beans:  "I  wish  you  would  hurry  the  East  St.  Louis  car 
along  now,  as  the  parties  have  written  me  for  this  car."  On 
October  17, 1896,  the  Meyer-Schmidt  Grocer  Company  wrote 
the  plaintiff  in  respect  to  this  car:  "  We  are  surprised  at  not 
receiving  invoice  and  papers  from  you  for  the  car  of  beans 
we  purchased  from  you  fully  two  weeks  ago.  We  are  need- 
ing the  stock,  and  think  the  car  should  have  been  shipped 
before  this.  Please  advise  us  immediately  why  the  stock  has 
not  been  forwarded,  and  if  the  car  was  shipped  to-day  please 
have  a  tracer  started  after  it."  On  October  19,  1896,  the 
defendant  drew  on  the  plaintiff  for  the  price  of  this  car  load 
of  beans  this  draft:  "Pay  to  the  order  of  G.  B.  Morley^ 
cashier,  $450.50,  value  received,  and  charge  to  account  of 
Saginaw  Milling  Company,'^'  That  draft  was  accepted  by 
the  plaintiff  October  21,  1896,  and  paid  b^^  him  October  22, 
1896.  On  October  28,  1896,  the  plaintiff  received  from  the 
Meyer-Schmidt  Grocer  Company  this  dispatch,  fn  respect  to 
this  same  car  load  of  beans:  "  Car  beans  not  here  yet.  Start 
wire  traceiri  for  it  quick."  On  October  29, 1896,  the  plaint- 
iff telegraphed  the  defendant:  "Wire  tracer  car  East  St. 
Louis.    Has  not  arrived  yet."    On  the  same  day  he  received 
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from  the  Meyer-Schmidt  Grocer  Company  this  dispatch: 
*' Account  delayed  shipment,  delayed  delivery,  improper 
method  shipping,  decline  take  car  beans*  No  notice  of  ar- 
rival." On  November  4,  1896,  the  Meyer-Schmidt  Grocer 
Company  wrote  to  the  plaintifif:  "We  are  in  receipt  of 
yours  of  the  3d  inst.  We  have  heard  nothing  from  the  car  of 
beans,  and  wired  you  October  29th  to  cancel  order  for  the 
beans.  We  trust  you  have  canceled  this  order,  as  we  can- 
not use  them  now,  under  any  consideration."  On  Novem- 
ber 5,  1896,  the  Meyer-Schmidt  Grocer  Company  wrote  to 
the  plaintiff:  "We  have  to-day  received  notification  from 
the  railroad  company  that  the  200  bags  of  beans  are  in  East 
St.  Louis.  We  wired  you,  also  wrote  you  two  letters,  de- 
clining to  take  the  car  when  it  arrived,  as  it  is  now  over  a 
month  since  we  sent  you  the  order." 

On  November  5,  1896,  the  plaintiff  wrote  to  the  defend- 
ant to  the  effect  that  he  was  having  more  trouble  with  beans 
shipped  from  the  defendant's  place  than  with  any  one  else; 
that  either  the  railroad  company  was  not  attending  to  things 
properly,  or  something  was  wrong  elsewhere;  that  up  to 
that  time  he  would  only  get  an  advance  of  two  cents  per 
bushel,  and  that  now  the  market  had  declined,  and  this  car 
of  beans  was  on  his  hands  in  another  market.  The  defend- 
ant wrote  to  the  plaintiff  November  6, 1896:  "  Yours  of  the 
5th  inst.  received,  and  contents  fully  noted.  The  delay  in 
arrival  of  your  car  certainly  warrants  you  in  making  com- 
plaint. The  St.  Louis  car  we  find  was  delayed  in  the  railroad 
yards  here  several  days  on  account  of  a  mistake  in  the  trans- 
fer number  of  the  car.  In  addition  to  this,  we  may  have 
been  somewhat  slow  in  making  the  shipment.  Of  course, 
the  whole  matter  lies  in  the  fact  that  beans  have  declined. 
In  regard  to  the  St.  Louis  car,  get  your  customer  to  take  the 
car  at  a  small  reduction,  and  we  will  pay  you  what  you  think 
right  in  the  matter.  Let  us  hear  from  you  when  you  have 
made  a  settlement." 
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On  November  24^  1896,  the  plaintijff  drew  on  the  defend- 
ant for  $450. 50,  and  sent  the  same  i»  the  defendant,  with  the 
original  bill  of  lading  attached.  On  November  25, 1896^ 
the  defendant  replied:  "  Tours  of  the  24th  is  rec5eived.  We 
do  not  quite  understand  your  advioe  in  regard  to  drawing 
on  us  for  the  amount  of  our  invodoe  of  0^x>ber  29tli.  We 
have  been  willing  to  meet  you  half  way  in  regard  to  this 
car,  and  allow  you  to  sell  to  oth^  parties  afid  draw  back 
on  us  for  the  difference.  The  beans  were  sold  and  shipped 
to  3'ou  in  good  faith,  and  cannot  understand  how  you  can 
positively  refuse,  under  the  circumstances,  to  carry  out  your 
part  of  the  agreement  We  have  no  one  in  St.  Louis  to 
whom  we  could  make  a  flalo.  We  would  ask  that  you  do 
what  you  can  to  dispose  of  the  car  at  once,  and  in  the  mean- 
time we  will  have  to  refuse  your  draft." 

The  plaintiff  received  from  the  carrier  at  Toledo,  Ohio, 
this  letter:  '^Will  you  please  advise  disposition  at  once  car 
of  beans  from  Chesaning,  Michigan,  October  13th,  to  your 
order  East  St.  Louis.  Shipment  is  in  our  way."  About  that 
time  the  plaintiff  learned  that  the  oar  was  in  the  ^^  Belt 
Warehouse,"  East  St.  Louis.  On  December  16,  1896,  the 
plaintiff  wrote  the  defendant:  "  The  car  of  beans  at  St.  Louis 
is  still  there,  and  I  have  ordered  same  into  a  warehouse,  as 
it  is  impossible  to  do  anything  with  the  declining  market." 
On  December  17, 1896,  the  defendant  answered:  "We  trust 
you  will  be  able  to  dispose  of  the  St.  Louis  oar  to  advantage 
a  little  later.**  The  plaintiff  replied  to  that  letter:  "If  no 
disposition  Saturday,  store ;  insure  500  my  account."  On 
February  12, 1897,  the  plaintiff  telegraphed  to  the  defend- 
ant: "  Am  offered  75  cents  St.  Louis  oar,  October  19;  advise 
what  to  do."  On  the  same  day  the  defendant  telegraphed 
to  the  plaintiff:  "Have  nothing  to  say  about  St  Louis  car." 

The  plaintiff  placed  the  beans  in  the  hands  of  Moore  Bros., 
of  St.  Louis,  Mo.,  for  sale  in  April,  1897.  They  tried  to  sell 
the  beans  from  that  time  until  August  25,  18  )7,  when  the 


Wis.]  JANUARY  TERM,  1901.  619 

Lippert  vs.  Saginaw  Milling  Ca 

car  load  was  sold  for  $848.60,  from  whioh  amount  was  to  be 
deducted  $131.10  warehouse  charges,  and  $10  brokerage, 
making  $144.10,  leaving  the  net  amount  realized  $204.50. 

The  contract  being  plain  and  unambiguous,  and  thus  in 
writing,  there  is  no  room  for  any  controversy  or  the  admis- 
sion of  parol  evidence  as  to  its  meaning.  The  defendant 
was  to  ship  the  beans  immediately.  The  plaintiflf  was  to 
pay  $1.03  per  bushel  for  the  beans,  to  be  delivered  at  East 
St.  Louis.  The  plaintiff  had  contracted  to^sell  the  beans  on 
the  same  day  he  contracted  to  buy  them.  The  next  day  the 
defendant  was  directed  to  hurry  up,  and  eight  days  after- 
wards that  the  purchaser  was  waiting.  Three  weeks  after 
the  plaintiff^s  contract  to  purchase  from  the  defendant  and 
his  contract  to  ftell  to  the  St.  Louis  party,  that  party  had 
canceled  his  contract  with  the  plaintiff  by  reason  of  the  de- 
fendant's delay  in  delivering  the  beans  at  St  Louis.  A  week 
afterwards  the  defendant  in  writing  admitted  its  responsi- 
bility for  such  delay.  The  defendant  declined  to  take  the 
beans  back,  or  to  take  charge  of  the  sale,  or  to  advise  what 
should  be  done  with  them.  The  trial  court  properly  held, 
in  effect,  that  if  it  could  be  shown  that  there  was  any  un- 
necessary delay  which  led  to  loss,  or  if  the  beans  were  dealt 
with  improperly,  that  might  be  considered  in  the  reduction 
of  damages;  that  if  the  defendant  had  any  evidence  tending 
to  reduce  the  damages  he  would  hear  it.  We  perceive  no 
error  in  holding,  as  a  matter  of  law,  that  the  defendant  is 
liable  for  such  damages  as  were  caused  by  the  unnecessary 
delay  in  delivering  the  beans  at  St.  Louis.  The  question 
whether  the  carrier  was  liable  for  such  delay  is  not  here  in- 
volved. 

But  the  damages  claimed  and  allowed  are  clearly  excess- 
ive. We  are  not  aware  of  any  rule  of  law  which  authorizes 
a  recovery  for  expenses  to  Saginaw,  for  a  lawyer  at  East  St 
Louis,  and  moneys  paid  for  photographs,  telegrams,  ex- 
change, and  sundries.    Actionable  damages  for  a  breach  of 
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a  contract  are  limited  to  such  as  are  reasonably  considered 
to  have  been  in  contemplation  of  the  parties,  at  the  time  of 
making  such  contract,  as  the  probable  result  of  its  breach. 
Bradley  v.  C,  M.  cfe  St  P.  H.  Co.  94  Wis.  46;  Kennedy  v. 
South  Shore  L,  Co,  102  Wis.  288.  Here  the  net  receipts  on 
the  final  sale  were  $204.50.  Deducting  this  from  the  amount 
paid  by  the  plaintiff  on  the  defendant's  draft,  October  22, 
1896,  $450.50,  with  $23.15  interest  thereon,  making  $473.65, 
leaves  $269.15,  with  interest  thereon  from  the  time  of  the 
recovery  of  the  verdict,  as  the  true  amount  which,  upon  this 
record,  the  plaintiff  is  entitled  to  recover. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial,  unless  the 
plaintiff,  within  thirty  days  after  filing  the  remittitur  herein, 
elects  to  remit  such  excess  and  take  judgment  for  the  true 
balance  as  stated,  in  which  case  judgment  is  to  be  entered 
for  that  amount  in  favor  of  the  plaintiff,  with  costs.  Eule 
XXXII  of  this  court. 


Basdebn,.J.,  took  no  part. 
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MoBKT,  Appellant,  vs.  Fish  Bros.  Wagon  Oompant  and  an- 
other. Respondents. 

December  8, 1900  —  January  8, 190L 

Corporations:  Sale  and  pledge  of  stock:  Equity:  Compelling  recogni- 
tion of  stockholder'' a  rights:  Declaration  of  dividends:  Fraiui:  Lim- 
itation of  actions:  Jurisdiction  of  circuit  a^id  county  courts:  Es- 
tates of  decedents, 

h  A  complaint  showing  that  a  contract  by  which  a  corporation  was 
to  sell  shares  of  its  stock  to  plaintifif  had  been  so  far  performed  as 
to  place  the  title  to  the  shares  in  plaintiff,  though  they  were  left 
in  the  hands  of  a  pledgee  to  secure  payment  of  plaintiff's  note  for 
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the  purchase  price,  and  that  the  action  was  brouglit  to  compel 
recognition  of  his  rights  as  a  stockholder,  which  had  been  fraudu- 
lently or  wrongfully  denied  him,  and  for  incidental  relief  by  way 
of  an  accounting  to  ascertain  the  profits  accruing  upon  his  stock 
which  should  have  been  declared  as  dividends  and  applied  upon 
his  said  note,  is  held  on  demurrer  to  state  an  equitable  cause  of  ac- 
tion against  the  corporation,  although  the  heirs  of  the  pledgee, 
who  are  alleged  to  hold  all  the  stock  of  the  corpomtion,  but  do 
not  appear  to  have  any  title  to  plaintiffs  shares,  are  not  made  par- 
ties to  the  action. 

2.  Although  the  action  was  not  commenced  until  more  than  nine  years 
after  the  making  of  the  contract  and  the  pledging  of  plaintiff's 
shares,  yet,  plaintiff's  right  to  the  shares  not  having  been  denied 
until  a  short  time  before  the  commencement  of  the  action,  and  his 
note  for  the  payment  of  which  they  were  pledged  not  having  been 
paid  by  the  application  of  declared  dividends  as  provided  in  the 
contract,  the  action  was  not  barred  either  by  the  six-year  statute 
of  limitations  (subd.  8,  sec.  4223,  Stata  1898)  or  by  laches. 

8.  Although  courts  will  not,  as  a  general  rule,  interfere  with  the  dis- 
cretion of  the  directors  of  a  corporation  as  to  the  declaration  of 
dividends,  yet  when  it  appears  that  they  are  guilty  of  fraud  or  bad 
faith  or  a  wilful  abuse  of  their  discretionary  powers  either  in  de- 
claring or  in  refusing  to  declare  a  dividend,  a  court  of  equity  will 
interfere  and  compel  the  proper  action.  [Whether  the  directors 
must  be  joined  as  parties  to  the  action,  in  order  to  obtain  such 
relief,  not  determined.] 

4  The  circuit  court  has  jurisdiction  of  an  action  for  equitable  relief 
which  is  obtainable  only  in  a  court  of  general  jurisdiction,  even 
though  the  interest  or  right  in  question  is  connected  with  the  es- 
tate of  a  deceased  person,  which  is  in  course  of  administration  in 
the  county  court 

Appea^l  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Eugene  S.  Elliott,  Circuit  Judge.     JReversed. 

This  is  an  action  in  equity  brought  by  the  plaintiff  against 
the  Fish  Bros,  Wagon  Company^  a  private  corporation  en- 
gaged in  the  manufacture  of  wagons  at  Racine,  Wis.,  and 
0,  W.  Johnson^  as  administrator  of  the  estate  of  O.  R.  John- 
son, deceased.     The  complaint  alleges,  in  substance: 

That  on  the  8th  of  May,  1889,  the  plaintiff  entered  into  a 
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written  contract  with  the  defendant  ./^A  Bros.  Wagon  Comr 
jpany^  of  which  the  following  is  a  copy : 

"Eacine,  Wisconsin,  May  8th,  1889. 
^^  Mr.  D. «/.  Morey  —  Deas  Sib:  In  accordance  with  our 
talk  with  you  the  other  day,  we  herewith  make  you  the  fol- 
lowing proposition:  For  your  services  in  our  employ  in  any 
capacity  as  may  hereafter  be  determined  upon,  we  will  pay 
you  a  salary  of  eighteen  hundred  ($1,800)  dollars  per  year, 
and  in  addition  we  will  agree  to  secure  for  you  one  hundred 
and  fifty  (150)  shares  of  stock  of  this  company;  you  to  pay 
us  for  the  same  out  of  the  earnings  or  dividends  of  the  com- 
I  pany,  as  rapidly  as  declared,  with  interest  at  the  rate  of 
'  seven  per  cent.  \l%)  per  annum  from  January  1st,  1889.  Evi- 
dence of  such  indebtedness  to  be  declared  on  your  part  by 
giving  us  your  note  dated  January  1st,  1889,  bearing  inter- 
est at  the  rate  of  seven  per  cent.  (^%)  per  annum,  payable 
annually,  for  six  thousand  (S6,000)  doUairs.  It  being  under- 
stood that  said  interest,  as  well  as  principal,  is  to  be  paid 
out  of  the  dividends  of  the  company,  and  not  deducted  from 
your  salary  or  expected  from  your  other  resources,  unless 
the  latter  furnish  you  with  sufficient  income  to  meet  such 
indebtedness,  which  is  to  be  determined  by  yourself.  As 
security  for  such  unpaid  stock,  you  are  to  leave  with  ns  the 
certificate  for  same  until  it  is  paid  for. 
"Tours  respectfully, 

"Fish  Bros.  Wagon  Compant, 
"  by  O,  W.  Johnson^  Treasurer. 
"  I  accept  the  above  proposition.    D.  J.  Morev." 
That  immediately  after  the  execution  of  said  contract,  and 
on  the  same  day,  the  plaintiff  executed  his  promissory  note, 
dated  January  1, 18S9,  for  the  sum  of  $6,0J0,  with  interest 
at  seven  per  cent,  payable  annually,  in  accordance  with  the 
conditions  of  said  contract,  and  delivered  said  note,  by  di- 
rection of  the  defendant  corporation,  to  said  O.  R.  Johnson, 
and  at  the  same  time  there  was  placed  in  the  hands  of  said 
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O.  B.  JohxL9on,  in  acoordanoe  with  said  coatract,  150  sbarea 
of  the  capital  stock  of  the  Fiah  Bros.  Wagon  Company^  of 
the  par  value  of  $100  per  share,  and  a  receipt  therefor  was 
delivered  to  the  plaintiff,  in  words  and  figures  as  follows: 
«  Kaciue,  Wisconsin,  May  8th,  1889. 

"  Due  D,  J,  Morey  150  shares  stock  of  Fish  Bros,  Wagon 
Co.,  held  by  me  zs  security  for  payment  of  a  certain  nota 
of  $6,000,  dated  January  1st,  1889,  as  per  terms  of  contract 
made  this  day  between  FUh  Bros.  Wagon  Co.  and  D.  J. 
Morey.  "  O.  R.  Johnson, 

"by  0.  W.Johnson.'' 

That  after  the  execution  of  said  papers. the  plaintiff  began 
to  work  for  the  defendant  corporation  on  the  same  day  aa 
general  superintendent  and  assistant  superintendent  of  cer- 
tain departments,  and  continued  so  to  work  until  about  the 
1st  day  of  November,  1893.  That  he  faithfully  discharged 
his  duties  during  all  of  said  time,  and  that  during  said 
time  the  business  of  said  defendant  corporation  was  prosper- 
ous and  successful,  and  that  it  earned  large  profits,  and  th£Lt 
on  the  1st  day  of  November,  1893,  his  services  were  tempora- 
rily dispensed  with  by  the  officers  of  the  corporation,  for  the 
reason,  as  they  alleged,  of  the  general  depression  in  business 
matters.  That  from  said  1st  day  of  November,  1893,  until  the 
bringing  of  this  action,  the  plaintiff  has  held  himself  in  readi- 
ness to  perform  the  duties  required  of  him  under  said  contract, 
and  frequently  tendered  his  services  to  said  corporation,  but 
has  been  refused  employment,  and  said  defendantcorporation 
still  refuses  to  employ  him.  That  said  Fish  Bros.  Wagon 
Company  is  a  domestic  corporation,  with  a  capital  stock  of 
$250,000,  divided  into  2,500  shares,  of  the  par  value  of  $100 
each,  and  that  such  stock,  by  reason  of  the  profits  arising 
from  said  business,  has  a  cash  value  largely  in  excess  of  its^ 
par  value,  but  that  th«  same  has  never  been  for  sale  upon 
the  market,  and  cannot  be  procured  except  by  private  sale, 
and  none  has  ever  been  offered  f^^  ^le.    That  said  defend- 
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ant  corporation  since  the  year  1889  has  manufactured  and 
sold  wagons  and  other  vehicles  to  the  following  amounts: 
In  the  year  1889,  about  $360,000;  in  the  year  1890,  about 
§550,000;  in  the  year  1891,  about  $550,000;  in  the  year  1892, 
about  $575,000;  in  the  year  1893,  about  $350,000;  in  the  year 
1894,  about  $300,000;  in  the  year  1895,  about  $325,000;  in  the 
year  1896,  about  $300,000;  in  the  year  1897,  about  $550,000; 
and  during  the  year  1898  more  than  during  any  other  year  of 
its  existence.  That  the  net  profits  arising  from  said  business 
during  the  years  aforesaid  have  been  largely  in  excess  of 
ten  per  cent,  of  the  gross  sales,  and  that  the  profits  accruing 
upon  the  stock  pupchased  by  the  plaintiff  have  more  than 
paid  the  plaintiff's  said  note  and  the  interest  thereon.  That 
the  plaintiff  on  three  occasions  prior  to  the  commencement 
of  this  action,  viz.  October  8,  1898,  and  in  November,  1898, 
and  on  December  28, 1898,  demanded  of  said  defendant  cor- 
poration and  of  the  defendant  O.  W,  Johnson^  as  administra- 
tor of  the  estate  of  O.  K.  Johnson,  deceased,  the  delivery  of 
said  150  shares  of  capital  stock,  and  also  demanded  an 
accounting  by  said  defendant  corporatiorf  of  the  profits  of 
said  business,  but  that  said  defendants  refused  to  deliver 
said  stock  and  make  said  accounting,  and  still  refuse  to  do 
y  so.  That  all  of  the  capital  stock  of  said  Fish  Bros,  Wagon 
Company  is  now  held  by  the  heirs  of  said  O.  R.  Johnson, 
deceased,  to  wit,  Emily  Johnson,  Otis  W.  Johnson,  Mary 
Johnson  Abbott,  Jennie  Johnson,  Charles  Johnson,  Thomas 
Johnson,  and  Frank  Johnson,  and  that  said  heirs  have  ab- 
sorbed all  the  earnings  and  profits  of  said  business,  and  that 
no  dividends  have  been  declared,  and  that  said  defendants 
refuse  to  account  with  the  plaintiff  or  declare  dividends 
earned  by  said  stock,  so  as  to  defraud  the  plaintiff  in  the 
premises,  and  seek  to  excuse  the  delivery  of  the  stock  so 
purchased  by  the  plaintiff  by  assuming  that,  because  there 
have  been  no  dividends  declared,  the  plaintiff  is  entitled  to 
nothing.    That  said  defendant  corporation  and  its  stock- 
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holders  are  using  all  of  the  funds  of  said  corporation,  and 
refuse  to  account  with  the  plaintiff  for  the  stock  purchased 
by  him,  and  that,  upon  a  just  and  true  settlement  and  ac- 
counting of  the  profits  of  the  business,  it  would  appear  that 
the  plaintiff's  stock  had  earned  a  sum  very  much  in  excess 
of  the  amount  of  said  note. 

The  relief  prayed  was  that  an  account  be  taken  of  the 
profits  of  the  business  of  the  defendant  corporation,  and  that 
the  profits  upon  the  stock  of  the  plaintifif  be  applied  upon 
the  plaintiff's  note,  and  that  the  same  be  canceled  (the  plaint- 
iff being  ready  to  pay  to  the  defendant  what,  if  anything, 
shall  appear  to  be  due  upon  said  note),  and  that  the  defend- 
ant corporation  be  decreed  to  specifically  perform  said  agree- 
ment with  the  plaintiff  and  deliver  said  150  shares  of  capital 
stock  to  the  plaintiff  (the  plaintiff  being  willing  to  pay  any- 
thing that  appears  to  be  due  said  defendant  upon  the  account- 
ing), and  that  the  defendant  corporation  pay  to  the  plaintiff 
all  earnings  and  profits  of  said  stock  in  excess  of  the  amount 
of  the  plaintiff's  note. 

To  this  complaint  the  defendant  Fish  Bros,  Wagon  Com- 
pany demurred  on  three  grounds:  first,  that  the  plaintiff 
has  an  adequate  remedy  at  law;  second,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action; 
and,  third,  that  the  action  was  not  commenced  within  the 
time  limited  by  law,  to  wit,  by  subd.  3,  sec.  4222,  Stats.  1898. 
The  defendant  O.  IF.  Johnson^  as  administrator  of  the  estate 
of  O.  R.  Johnson,  deceased,  demurred  upon  the  same  grounds, 
and  upon  the  additional  ground  that  the  court  has  no  juris- 
diction of  the  persoh  of  the  said  defendant  or  of  the  subject 
of  this  action.  The  demurrers  were  heard  together  and  sus- 
tained by  the  court,  and  the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  WiUiam  E.  Lee^  at- 
torney, and  Millard  R.  Powers^  of  counsel,  and  oral  argu- 
ment by  Mr.  Powers,  In  supp^j.^  of  the  complaint  they 
cited  Tucker  v.  Lovejoy^  73  Wis.  ^n,  y^dher  v.  Goodrich^  16 
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111.  341,  and  cases  cited;  Adams  v.  Fori  Plam  JSankj  36 
N.  Y.  255;  13  Am.  &  Eng.  Ency.  of  Law,  726;  Miller  v. 
Drane^  100  Wis.  4;  OtMichdon  v.  Macken^  87  Wis.  19;  Mora- 
wetz,  Priv.  Corp.  (2d  ed.),  §  218;  Avery  v.  Ryan^  74  Wis. 
596;  Johnson  tf.  BrooTce,  98  N.  Y.  387;  Franey  v.  Wwrner^  96 
Wis.  222;  Meyer  v.  GarthwaiU,  92  Wis.  57L 

For  the  respondents  there  was  a  brief  by  QuurleSy  Spenoe 
cfe  QuarleSy  and  oral  argument  by  George  Lines.  They  con- 
tended, inter  alia,  that  a  court  of  equity  will  not  aid  a  party 
who  has  unreasonably  delayed  the  enforcement  of  his  rights; 
and  this  rule  is  particularly  applicable  whei^  the  property 
which  is  the  subject  of  litigation  is  liable  to  frequent  changes 
in  value,  as  stocks,  oil  wells,  mining  property,  and  the  like. 
Rogers  v.  Van  JVoriioiek,  87  Wis.  414;  Williams  v.  Williams^ 
oO  Wis.  311;  Coinhs  v.  Scott,  76  Wis.  662;  Mdins  v.  Pabsi 
B,  Co,  93  Wis.  153;  Hamilton  v,  Menominee  Falls  Q,  Co. 
106  Wis.  352;  Pomeroy,  Contracts,  §  408;  22  Am.  <k  Eng. 
Ency.  of  Law,  1043. 

WmsLow,  J.  Tho  principal  contention  made  by  the  de- 
fendants in  support  of  the  demurrers  is  that  the  action  is  one 
for  specific  performance  of  an  agreement  to  sell  corporate 
stock,  and  that  the  complaint  shows  on  its  face  that  such 
performance  is  impossible,  because  all  of  the  corporate  stock 
of  the  corporation  is  alleged  to  be  held  by  third  persons,  not 
parties  to  the  action,  and  that  for  this  reason  equity  will  not 
entertain  jurisdiction  of  the  action,  but  will  leave  the  plaintiff 
to  prosecute  his  action  at  law  for  damages.  The  radical  diffi- 
culty with  the  argument  is  that,  in  our  judgment,  this  is  not 
an  action  for  specific  performance  of  a  contract  to  sell  stock. 
The  allegations  of  the  complaint  show  that  the  executory 
contract  to  sell  stock  was  fully  performed  by  the  defendant 
corporation,  at  least  so  far  as  necessary  to  place  the  title  of 
the  stock  in  the  plaintiff,  upon  the  same  day  that  the  con- 
tract itself  was  made.    Certificates  of  the  stock  were  either 
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made  out  or  obtained  by  the  defendant  company,  a  note  was 
executed  by  the  plaintiff  for  the  purchase  price,  and  with  the 
consent  of  both  parties  the  note  was  placed  in  the  hands  of 
Mr.  O.  R.  Johnson,  and  the  certificates  of  stock  were  also 
placed  in  his  hands  as  collateral  security  for  the  payment  of 
the  note.  Thereafter  Mr.  Johnson  undoubtedly  held  the  cer- 
tificates of  stock  in  trust  for  Morey^  and  the  note  in  trust  for 
the  corporation,  until  the  note  should  be  paid.  Morey  had 
title  to  the  stock  to  the  same  extent  as  if  the  certificates 
had  been  actually  delivered  to  him  and  he  had  then  pledged 
them  to  a  third  person  as  security  for  the  payment  of  his 
note.  Both  the  title  and  the  right  to  vote  pledged  stock  is 
in  the  pledgor  unless  a  complete  transfer  has  been  executed. 
1  Morawetz,  Priv.  Corp.  (2d  ed.),  §  483.  Thus  it  appears  that 
the  action  is  not  one  brought  by  an  outsider  to  compel  the 
corporation  to  make  him  a  stockholder,  but  an  action  brought 
by  one  who  is  already  a  stockholder  to  compel  recognition  of 
his  rights  as  a  stockholder,  which  have  been  fraudulently  or 
wrongfully  denied  him,  and  for  incidental  relief  by  way 
of  accounting  to  ascertain  what  the  profits  upon  his  stock 
rightfully  are,  and  what,  if  anything,  is  still  due  upon  his 
note.  Actions  in  equity  for  this  purpose  are  not  infrequent. 
1  Morawetz,  Priv.  Corp.  (2d  ed.),  §  208;  Telegraph  Co,  v. 
Davenport,  9Y  U.  8.  369.  Nor  is  it  any  answer  to  the  propo- 
sition to  say  that  the  complaint  shows  that  all  the  stock  of 
the  corporation  is  now  held  by  third  persons,  i.  e.  the  heirs 
of  Mr.  Johnson,  who  are  not  parties  to  this  action.  So  far 
as  appears  by  this  complaint,  such  holders  have  no  title  to 
the  stock  of  Morey,  even  if  they  in  fact  have  possession  of 
the  certificates.  Both  the  corporation  and  Mr.  Johnson 
were  fully  aware  of  Morey^s  ownership  of  the  stock.  It  does 
not  appear  \h2it  Morey  himself  ever  indorsed  the  certificates 
or  made  any  written  transfer  of  ^bein.  In  fact,  the  fair  con- 
clusion from  the  allegations  of  ^^  complaint  is  that  the  cer^ 
tificates  never  manually  reach^rj  .'^  possession.    The  statute 
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requires  the  indorsement  of  the  owner  .or  his  legal  repre- 
sentative, or  a  written  transfer,  in  order  to  pass  title  to  such 
certificates.  Stats.  1898,  sec.  1751.  Hence,  under  the  alle- 
gations of  the  complaint,  the  heirs  of  Mr.  Johnson  cannot 
be  considered  as  honajtde  holders  of  the  certificates,  nor  as 
possessing  any  rights  therein  beyond  the  rights  possessed 
by  Mr.  Johnson  himself,  because  the  reasonable  inference 
from  the  comphxint  is  that  there  has  been  no  indorsement 
or  transfer  of  the  stock  by  Morey  or  his  legal  representative. 
They  certainly  would  be  proper  parties  to  the  action,  and  it 
may  well  be  that,  in  order  to  fully  determine  the  whole  con- 
troversy, it  may  be  necessary  that  they  should  be  made  par- 
ties; but  there  is  no  demurrer  here  based  upon  the  ground 
of  defect  of  parties,  and  it  cannot  be  said  that  a  cause  of  ac- 
tion is  not  stated  against  the  defendant  corporation  simply 
because  the  Johnson  heirs  are  not  made  parties. 

These  considerations  effectually  dispose  of  the  claims  of 
respondents  to  the  effect  that  no  equitable  cause  of  action  is 
stated  and  that  there  is  an  adequate  remedy  at  law^.  It  is 
urged,  however,  that  the  action  is  barred  by  the  six-year 
statute  of  limitations.  This  contention  is  based  on  the 
ground  that  the  complaint  shows  that  the  stock  was  paid 
for  by  the  profits  of  the  business  as  early  as  January  1, 1892, 
and  that  this  action  was  not  commenced  until  after  Decem- 
ber 28,  1898;  thus  showing  that  more  than  six  years  have 
elapsed  since  the  cause  of  action  accrued.  A  single  con- 
sideration, however,  disposes  of  this  claim.  Under  the  al- 
legations of  the  complaint,  as  before  shown,  Morey  has  been 
the  owner  of  this  stock  since  May  8,  1889,  and  Johnson 
simply  held  it  as  pledgee  and  in  a  certain  sense  as  plaintiff^s 
trustee.  It  appears  by  the  complaint  that  the  first  denial 
of  Mor&y^a  right  to  the  stock  took  place  in  October,  1898. 
Up  to  that  time,  so  far  as  appears  from  the  complaint,  his 
right  to  the  stock  was  not  denied,  and  it  did  not' become  his 
duty  to  bring  an  action  to  establish  his  rights  so  long  as 
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they  were  either  admitted  or  not  repudiated.  He  was  not 
required,  under  his  contract,  to  pay  for  the  stock  at  any 
specified  time.  It  was  to  be  paid  for  primarily  out  of  divi- 
dends declared^  not  profits  earned,  and  it  appears  that  there 
have  been  no  dividends  declared,  hence  it  is  clear  that 
there  was  no  time  prior  to  the  denial  of  his  rights,  in  1808, 
when  there  arose  any  obligation  either  to  sue  for  his  stock 
or  to  enforce  his  rights  as  a  holder  of  stock.  K^either  his 
title  to  the  stock  nor  his  rights  as  a  stockholder  had  up  to 
that  time  been  denied.  Wella  v.  Green  Bay  (&  M,  0.  Co.  90 
Wis.  442.  The  same  considerations  dispose  of  the  claim  that 
the  plaintiff  has  been  guilty  of  laches. 

It  has  been  noted  that  the  contract  is  that  the  stock  should 
be  paid  for  in  dividends  declared^  not  in  profits  earned,  and 
that  the  complaint  affirmatively  shows  that  no  dividends 
have  been  declared.  From  this  it  may  perhaps  be  argued 
that  the  court  has  no  power  to  adjudge  the  stoqk  paid  for 
out  of  earnings,  however  large,  because  only  the  directors 
of  the,  corporation  have  power  to  declare  dividends,  and 
they  have  not  done  so.  It  is  undoubtedly  true  that  the 
courts  will  not,  as  a  general  rule,  interfere  with  the  discre- 
tion of  the  directors  of  a  corporation  as  to  the  declaration  of 
a  dividend ;  but  when  it  appears  that  they  are  guilty  of  fraud 
or  bad  faith,  or  a  wilful  abuse  of  their  discretionary  powers, 
either  in  declaring  or  in  refusing  to  declare  a  dividend,  a 
court  of  equity  will  interfere  and  compel  the  proper  action. 
2  Cook,  Corp.  §  545;  1  Morawetz,  Priv.  Corp.  (2d  ed.), 
§  447.  As  we  construe  the  present  complaint,  it  is  charged  *- 
that  the  failure  to  declare  dividends  here  has  been  in  bad 
faith,  for  the  purpose  of  defrauding  the  plaintiff,  and  we 
think  a  sufficient  case  is  stated  to  call  for  investigation  of 
the  question  by  the  court.  Whether  it  may  not  be  neces- 
sary to  join  the  directors  of  the  corporation  as  parties  to  the 
action,  in  order  to  obtain  such  relief,  may  be  an  important 
Vol.  108—34 
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question,  but  it  is  one  which  does  not  arise  on  the  record 
before  us. 

The  contention  on  the  part  of  the  administrator  of  the 
estate  of  O.  R  Johnson  that  the  circuit  court  has  no  juris- 
diction, because  any  claim  against  the  estate  should  have 
been  made  in  the  county  court,  cannot  be  sustained.  It  is 
very  evident  that  the  county  court  could  not  afford  the 
plaintiff  any  adequate  remedy.  The  action  is  one  rightly 
brought  to  administer  equitable  relief,  obtainable  only  in  a 
court  of  general  jurisdiction;  and  the  right  to  administer 
that  relief  is  not  lost  because  the  interest  or  right  is  con- 
nected with  the  estate  of  a  deceased  person,  which  is  in 
course  of  administration.  OianeUa  v.  BigdoWy  96  Wis.  185. 
While  the  allegations  of  the  complaint  are  not  as  full  as 
might  be  desired,  we  think  it  sufficiently  appears  from  the 
complaint,  giving  it  that  liberal  construction  to  which  it  is 
entitled  (Stats.  1898,  sec.  2668),  that  the  estate  of  O.  R.  John- 
son, deceased,  is  necessarily  so  far  connected  with  the  sub- 
ject matter  of  the  litigation  that  the  administrator  is  a 
proper  party  defendant. 

By  the  Court, —  Order  reversed,  and  action  remanded  with 
directions  to  overrule  the  demurrers. 

Bardbbk  and  Dodge,  JJ.,  took  no  part. 


Albbeoht,  Respondent,  vs.  Chioaoo  &  Nobthwestbbn  Rail- 
way Company,  Appellant. 

December  10, 1900 --January  8, 190 t 

BaUroads:  Injury  to  fireman:  Assumption  of  risk:  Eelianoe  upon  engp- 
neer's  promise  to  remove  danger. 

1»  As  a  locomotive  was  backed  out  of  the  roundhouse  the  fireman,  who 
had  never  before  made  a  trip  on  that  particular  engine^  called  the 
engineer's  attention  to  the  abeenoe  of  the  proper  metallic  shield  on 
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the  indicator  glass  of  the  lubricator,  telling  him  he  must  get  a 
shield,  and  the  engineer  promised  to  do  sa  The  place  to  procure 
a  shield  was  at  the  roundhouse.  The  fireman  knew  fully  the  dan- 
ger of  leaving  the  glass  unguarded.  The  engine  did  not  start  on 
its  trip  until  about  two  hours  later,  during  which  time  it  was 
located  at  some  distance  from  the  roundhouse,  and  the  fireman 
was  with  it»  working  about  the  cab^  with  every  opportunity  to  ob- 
serve whether  the  shield  was  put  in  place  or  not;  and  when  the 
engine  started  on  its  trip  he  must  have  known  that  the  glass  was 
still  unguarded.  About  three  hours  later,  during  the  trip^  the  glass 
exploded,  causing  injury  to  the  fireman.  Hdd,  that  he  had  assumed 
the  risk.  The  reasonable  time  during  which,  if  at  all,  he  might 
continue  in  the  service  upon  the  faith  of  the  engineer's  promise  to 
procure  the  shield,  expired  when  the  engine  started  on  its  tripi 
%  Whether  in  such  case  the  engineer  stood  in  the  master's  place  in  re- 
spect to  guarding  the  glass  so  as  to  provide  a  reasonably  safe  place 
in  which  the  fireman  might  work,  so  that  the  fireman  had  a  right 
to  continue  at  work  upon  the  faith  of  the  engineer's  promise,  is 
considered  but  not  decided. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  0.  Ltjdwig,  Judge.    Beveraed. 

Action  for  personal  injuries.  The  wrong  complained  of 
was  negligence  of  the  defendant  in  failing  to  furnish  plaint- 
iff a  reasonably  safe  place  to  wx)rk.  Plaintiff  was  a  loco- 
motive fireman.  The  defect  in  his  working  place  was  ab- 
sence of  a  metallic*  shield  commonly  placed  in  front  of  the 
indicator  glass  on  the  appliance  for  supplying  the  steam 
cylinders  of  the  engine  with  oil.  The  appliance  was  lo- 
cated conspicuously  in  the  engine  cab  so  that  the  occupants 
thereof  could  see  by  observation,  at  any  time  when  the  in- 
dicator glass  was  exposed  to  View,  whether  it  was  supplied 
with  oil  and  whether  oil  was  regularly  and  properly  flow- 
ing from  the  magazine  to  the  steam  cylinders.  The  mech- 
anism of  the  appliance,  the  connections  between  it  and  the 
steam  boiler,  its  location  and  operation,  so  far  as  relates  to 
this  case,  were  substantially  as  follows: 

There  was  a  cylinder  about  five  inches  in  diameter  and 
six  inches  high,  on  top  of  \y^ich  was  a  small  expansion 
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chamber  about  four  inches  high,  with  a  connection  between 
the  two.  In  the  bottom  of  the  cylinder  was  a  connection 
about  two  inches  in  length  furnished  with  a  stopcock,  so 
that  when  the  device,  by  means  of  such  connection,  was  at- 
tached to  the  boiler,  steam  could  be  made  to  pass  through 
such  connection  to  the  cylinder  or  not,  it  being  governed 
by  the  stopcock.  The  passage  of  steam  into  the'  cylinder 
was  necessary  to  the  operation  of  the  device.  The  steam 
created  a  pressure  therein  equal  to  the  pressure  in  the  boiler. 
In  front  of  the  cylinder  near  the  top  was  an  aperture  for 
charging  such  cylinder  with  oil,  the  aperture  being  closed 
by  a  plug.  At  the  sides  of  the  cylinder  were  two  glass 
tubes,  each  about  one  half  inch  in  diameter  and  one  and 
one-half  inches  long,  connected  with  the  cylinder  substan- 
tially in  the  manner  water  indicator  glasses  are  connected 
with  a  steam  boiler.  Such  glass  tubes  were  protected  from 
being  broken  by  force  from  without,  and,  in  case  of  their 
being  broken  by  force  from  within,  the  flying  of  glass  and 
other  substances  imperiling  the  personal  safety  of  the  occu- 
pants of  the  cab  was  prevented,  by  shields,  completely  en- 
circling them,  consisting  of  metallic  strips  about  one  fourth 
of  an  inch  wide,  placed  about  one  fourth  of  an  inch  apart 
and  one  half  inch  from  the  glass.  When  the  device  was  in 
operation  oil  passed  from  the  cylinder  or  oil  magazine 
through  the  side  indicator  glasses  in  drops  in  reaching  the 
steam  cylinders.  By  observing  the  side  glasses  one  could 
readily  see  whether  the  device  was  operating  properly.  In 
front  of  the  oil  magazine  was  located  a  glass  tube  about 
four  inches  long  and  one  half  inch  in  diameter,  attached  to 
and  connected  with  the  cylinder  in  the  same  manner  as  a 
steam  boiler  indicator  glass,  its  purpose  being  to  enable  an 
observer  to  see  whether  the  cylinder  was  supplied  with  oil 
and  the  amount  thereof,  as  before  stated.  There  was  com- 
monly placed  in  front  of  the  glass  a  metallic  plate  held  in 
place  by  slots  into  which  the  ends  were  inserted,  the  plate 
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being  bent  so  that  when  in  position  with  the  concave  side 
toward  the  glass  it  would  pass  in  front  thereof  about  half 
way  around  on  each  side  and  be  about  one  half  of  an 
inch  from  the  glass.  The  purpose  of  the  shield  was  to  pro- 
tect the  glass  from  force  from  without,  and,  in  case  of  its 
bursting  from  any  cause,  to  prevent  pieces  thereof  or  other 
substances  thereby  released  from  imperiling  the  personal 
safety  of  the  occupants  of  the  cab.  There  was  no  way  of 
observing  the  glass,  to  determine  whether  the  device  was 
supplied  with  oil,  without  removing  the  shield  by  the  hand. 
A  simple  movement  only  was  necessary  for  that  purpose. 
It  required  but  an  instant  to  remove  the  shield  and  replace 
it  after  taking  an  observation.  The  entire  length  of  the 
device  was  about  fourteen  inches.  It  was  attached  to  the 
boiler  at  the  top  and  just  in  front  of  the  cylinder  head,  the 
point  of  attachment  being  about  one  foot  above  the  head  of 
a  person  of  plaintiff's  height  as  he  stood  upright  on  the  cab 
floor. 

On  the  occasion  of  plaintiff's  injury  there  was  no  shield  on 
the  large  indicator  glass.  The  glass  was  well  recognized  as 
a  part  liable  to  break  at  any  time,  and  liable  to  stand  use  for 
a  long  period  of  time  without  breaking,  though  the  proba- 
bility of  its  breaking  with  dangerous  consequences  to  the 
occupants  of  the  cab  in  case  of  a  shield  not  being  in  place 
was  such  that  such  a  protection  was  recognized  as  required 
by  reasonable  prudence.  Plaintiff  was  fully  acquainted  with 
the  dangers  mentioned.  His  knowledge  in  that  regard  was  ex- 
ceptionally great.  He  had  had  some  eight  years'  experience 
as  fireman  before  receiving  his  injury,  during  which  time  he 
had  known  of  several  explosions  of  lubricator  glasses,  on  one 
of  which  occasions  he  received  a  personal  injury.  The  stock 
of  shields  to  draw  from  in  case  of  need  was  usually  kept  in 
the  storeroom  at  the  roundhouse,  and  the  only  way  the  engi- 
neer had  of  getting  one  was  by  a  written  requisition.  The 
course  of  business  in  handlino^  a  locomotive  was  for  the 
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engineer  in  charge  to  turn  it  over  to  the  roundhouse  fore- 
man at  the  end  of  his  trip  with  a  report  of  its  condition,  and 
for  such  foreman  to  turn  it  over  to  the  engineer  next  in 
order  to  take  it  out  in  proper  condition  for  service. 

On  the  occasion  material  to  this  case  the  locomotive  was 
taken  out  with  plaintiff  as  the  fireman.  There  was  no  shield 
on  the  indicator  glass  and  had  not  been  for  several  days. 
He  knew  about  5  o'clock  in  the  afternoon  that  he  was  going 
on  the  trip,  and  the  locomotive  to  be  used,  being  informed 
thereof  by  the  roundhouse  foreman.  He  had  never  before 
made  a  trip  on  that  particular  engine.  He  saw  it  at  the 
time  of  receiving  notice  from  the  roundhouse  foreman  as 
aforesaid,  and  performed  some  duties  in  and  around  the 
same  in  respect  to  putting  it  in  order  for  the  ^rip,  such  as 
filling  the  lamps  and  looking  after  the  supply  of  oil.  About 
7:15  p.  m.  he  boarded  the  engine  and  found  the  engineer 
there.  He  filled  the  pump  lubricator  and  did  his  duties  in 
respect  to  making  ready  for  the  trip.  About  8  o'clocl^,  as 
the  engine  was  backed  out  of  the  roundhouse,  plaintiff  ob- 
served that  the  front  indicator  shield,  before  mentioned,  was 
not  in  place,  and  informed  the  engineer  of  that  fact.  Im- 
mediately thereafter  the  plaintiff  looked  in  his  seat  box  to 
find  a  shield,  and  failing  in  that  he  remarked  to  the  engi- 
neer, "Tou  must  get  a  shield  for  this  lubricator,*'  to  which 
the  engineer  replied,  **A11  right,  I  will  get  one."  By  reason 
of  some  delay  in  the  railway  service  the  engine  did  not  pro- 
ceed on  its  trip  till  about  two  hours  after  the  conversation 
related  occurred,  during  which  time  plaintiff  was  in  and  out 
of  the  cab  and  performed  his  duties  in  keeping  up  the  fire 
and  keeping  the  engine  ready  to  start  as  soon  as  orders  were 
received  to  do  so.  The  engineer,  in  the  meantime,  was  out 
of  the  cab  some,  his  whereabouts  not  being  all  of  the  time 
known  to  plaintiff.  The  engine  during  all  of  the  time  was 
located  a  considerable  distance  from  the  roundhouse,  and  the 
engineer  had  little  opportunity  to  obtain  a  shield  without 
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his  movements  in  that  regard  being  brought  to  plaintiff's 
attention.  Plaintiff  testified  that  after  the  conversation  with 
the  engineer  he  paid  no  further  attention  to  whether  the 
promise  to  obtain  a  shield  was  kept  or  whether  there  was  a 
shield  on  the  indicator  glass.  There  was  evidence  to  the 
effect  that  the  engineer  had  no  authority  to  hire  or  dis- 
charge his  fireman.  There  was  no  evidence  as  to  the  duty 
being  intrusted  to  the  engineer  to  see  that  the  shield  was 
kept  on  the  lubricator  glass.  Plaintiff  had  proceeded  on  his 
trip  about  fifty  miles  and  arrived  at  Eewaskum  station  be- 
fore the  injury  occurred.  At  such  station,  while  waiting  for 
a  train  to  pass,  about  1  o'clock  a.  m.,  plaintiff  was  standing 
beside  his  seat  box  eating  his  lunch,  when  the  lubricator 
glass  burst  and  flying  pieces  of  glass  struck  him  in  the  face 
causing  him  to  involuntarily  move  backward  and  fall  out  of 
the  cab  to  the  ground,  striking  on  his  back,  thereby  receiv- 
ing severe  injuries. 

Plaintiff  admitted  on  the  trial  that  he  had  previously  tes- 
tified under  oath  that  he  knew  all  the  time  the  condition  of 
the  lubricator,  and  that  such  testimony  was  true.  There 
was  also  evidence  tending  to  establish  or  establishing  what 
has  been  related,  and  there  was  other  evidence  upon  which 
it  was  claimed  by  plaintiff's  counsel  that  the  failure  to  have 
the  shield  on  the  lubricator  glass  rendered  plaintiff's  posi- 
tion in  the  cab  unreasonably  dangerous;  that  he  submitted 
to  such  danger  relying  on  the  promise  of  the  engineer,  made 
at  the  time  the  engine  left  the  roundhouse,  to  supply  a  shield 
for  the  glass;  and  that  up  to  the  time  of  the  accident  he 
was  ignorant  of  the  engineer's  failure  to  keep  such  promise. 

At  the  close  of  the  evidence  counsel  moved  the  court  for 
the  direction  of  a  verdict,  which  motion  was  denied.  The 
case  was  then,  under  instructions  from  the  court,  submitted 
to  the  jury  for  a  special  verdict,  with  substantially  the  fol- 
lowing result: 

(1)  Plaintiff  was  injured  by  an  explosion  of  the  lubricator 
on  defendant's  engine,  Deceuxber  24,  1897. 
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(2)  The  glass  was  not  protected  by  a  shield  at  the  time 
of  the  accident. 

(3)  The  defendant  was  guilty  of  a  want  of  ordinary  care 
in  omitting  to  have  the  shield  in  place. 

(4)  When  plaintiff  left  the  roundhouse  he  informed  the 
engineer  of  the  absence  of  the  shield. 

(5)  Thereupon  the  engineer  promised  to  procure  a  shield. 

(6)  Such  promise  was  not  performed. 

(7)  Plaintiff  did  not  know  when  he  started  on  his  trip 
that  no  shield  had  been  placed  on  the  lubricator. 

(9)  He  continued  his  work  relying  on  the  engineer's 
promise. 

(10)  His  continuance,  relying  upon  the  engineer's  prom- 
ise, was  not  for  a  longer  time  than  an  ordinarily  prndent 
person  would  expect  the  engineer  would  need  to  keep  his 
promise  in. 

(11)  The  danger  to  be  apprehended  from  the  absence  of 
the  shield  was  not  so  obvious,  great,  immediate,  and  con- 
stant that  a  person  of  ordinary  care,  under  the  circumstances, 
would  not  have  subjected  himself  to  it. 

(13)  A  person  of  ordinary  care,  possessing  the  knowledge 
of  plaintiff  of  the  danger  to  be  apprehended  from  an  un- 
protected lubricator  glass,  would  have  remained  on  the  en- 
gine under  the  circumstances. 

(14)  Plaintiff's  liver  was  displaced  as  a  natural  and  direct 
result  of  the  accident. 

(15)  Plaintiff  is  suffering  from  a  spinal-cord  injury  as  a 
direct  result  of  the  accident. 

(16)  The  absence  of  a  shield  upon  the  lubricator  glass  was 
the  proximate  cause  of  plaintiff's  injury. 

(17)  Plaintiff's  damages  are  measured  by  $8,000. 
Judgment  was  rendered  in  plaintiff's  favor  in  accordance 

with  the  verdict,  exceptions  being  saved  to  rulings  on  evi- 
dence and  other  rulings  upon  which  the  errors  assigned  on 
this  appeal  and  discussed  in  the  opinion  are  based. 
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Edwa/rd  M.  Hyzer^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Quarles^  Spetice 
<&  Quarlesy  and  oral  argument  by  W,  G,  Quarles  and  George 
Lines.  They  contended,  vater  alia^  that  the  plaintiff  relied 
upon  the  promise  of  one  who  was  charged  by  the  master 
with  the  duty  of  providing  this  appliance.  He  was  his  im- 
mediate superior.  The  objection  was  made  seasonably  to 
the  proper  and  only  source,  and  the  promise  of  the  engineer 
was  the  promise  of  the  company.  This  would  be  the  law, 
even  though  a  corresponding  duty  to  furnish  a  shield  rested 
also  upon  the  roundhouse  foreman.  Homestake  M,  Go,  v, 
FvZlerton,  69  Fed.  Rep.  923-928;  DeUs  L,  Go.  v.  JEncJcson,  80 
Fed.  Rep.  257;  Brabhiis  v.  G.  dk  N.  W.  R,  Go.  38  Wis.  298, 
299;  Bessex  v.  G.  db  N.  W.  E.  Go.  45  Wis.  477;  Heine  v.  G. 
<6  If.  W.  R.  Co.  58  Wis.  530;  Belair  v.  G.  i&  N.  W.  R.  Go.  43 
Iowa,  662;  Railroad  v.  Kenley,  92  Tenn.  215;  OuLf^  G.  <&  S. 
F.  R.  Go.  V.  Brentford,  79  Tex.  619;  Gulden  v.  Am.  S.  B. 
Co.  88  Wis.  419. 

Marshall,  J.  It  is  rightly  contended  by  appellant's  coun- 
sel, and  conceded  by  counsel  for  respondent,  that  unless  as  a 
matter  of  law,  on  the  evidence,  the  engineer  stood  towards 
the  respondent  in  the  master's  place,  charged  with  its  duty 
to  furnish  him  a  reasonably  safe  place  in  which  to  perform 
his  work,  as  regards  the  guarding  of  the  lubricator  glass, 
and  there  was  reasonable  ground  on  the  evidence  for  the 
finding  that  he  submitted  himself  to  the  risk  which  resulted 
in  his  injury  upon  the  faith  of  the  engineer's  promise  to  per- 
form that  duty,  and  was  not  guilty  of  any  want  of  ordinary 
care  in  so  doing,  the  judgment  is  wrong.  The  jury  did  not 
find  whether  the  engineer  and  respondent  were  fellow-serv- 
ants in  respect  to  the  matter  stated.  Perhaps  no  finding 
was  necessary.  Probably  it  should  be  said  that  the  evidence 
bearing  on  the  subject  is  undisputed  and  that  the  inferences 
that  may  reasonably  be  drawn  therefrom  are  not  conflict- 
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ing.  Yet,  just  how^  the  learned  oonrt  reax^hed  the  conclusion 
that  the  relation  existed,  requisite  to  charge  defendant  with 
the  engineer's  promise,  does  not  clearly  appear. 

Gbnerallj  speaking,  all  trainmen,  from  engineer,  to  the 
humblest  employee,  are  fellow-servants  and  only  such.  Houh 
land  V.  Jf.,  Z.  S.  <6  W.  R.  Co.  64  Wis.  226;  Heine  v.  C.  db  N. 
W.  R.  Co.  58  Wis.  628;  Fowler  v.  C.  cfe  N.  W.  R.  Co.  61  Wis. 
169;  Pease  v.  C.  dk  If.  W.R.  Co.  61  Wis.  163;  Southern  Fla. 
R.  Go,  V.  Price,  32  Fla.  46;  Ohio  dk  M.  R.  Co.  v.  TindaU^  la 
Ind.  366;  Clifford  v.  0.  C.  R.  Co.  141  Mass.  664;  Elliott, 
B.  R  §  1330.  To  take  the  situation  in  question  out  of  that 
general  rule  requires  evidence  to  the  eflfect  that  the  furnish- 
ing of  the  guard  for  the  lubricator  glass  was  not  only  the 
duty  of  the  master  —  a  duty  distinct  from  those  minor  de- 
tails of  business  which  may  be  left  to  servants,  as  such,  to 
attend  to  —  but  that  the  master  intrusted  such  duty  to  the 
engineer.  Where  the  evidence  is  to  that  effect,  as  before 
indicated,  does  not  clearly  appear.  It  may  be  that  the  idea 
of  the  trial  judge  was  that  since  the  engineer  was  superior 
in  grade  of  service  to  his  fireman,  the  relation  of  master  and 
servant  existed  between  them.  But  that  is  not  the  test,  as 
is  abundantly  shown  by  the  adjudications  of  this  court  above 
cited.  Mere  rank  has  nothing  to  do  with  the  question.  The 
test  is  the  nature  of  the  act  in  which  the  persons  are  engaged. 
Cadden  v.  Am,  S,  B.  Co.  88  Wis.  409;  Dwyer  v.  Am.  Exp.  Co. 
82  Wis.  307;  McMahon  v.  Ida  3C.  Co.  96  Wis.  308.  Under 
that  rule  a  foreman,  or  other  person  superior  in  authority 
and  responsible  to  another  as  master,  and  the  men  under 
him,  so  far  as  relates  to  the  work  in  which  they  are  jointly 
engaged,  though  in  different  capacities  and  though  such  fore- 
man or  other  person  has  authority  to  hire  and  discharge  such 
men,  are  fellow-servants.  But  we  will  not  pursue  this  sub- 
ject further  or  decide  this  branch  of  this  case.  Some  atten- 
tion has  been  given  to  it  so  the  case  will  not  be  referred  to 
hereafter  as  holding  that  in  such  a  situation  as  the  one  in 
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question  the  promisor  mast  be  regarded  as  standing  in  the 
place  of  the  master. 

We  may  now  proceed  to  the  next  and  vital  point  in  the 
cose  on  tiie  assumption,  for  the  purposes  of  the  decision,  that 
it  was  actionable  negligence  for  defendant  to  leave  the  lubri- 
cator glass  unguarded;  that  the  duty  to  attend  to  that  mat- 
ter was  intrusted  to  the  engineer;  that  as  the  engine  left 
the  engine  house  respondent  objected  to  continuing  in  de- 
fendant's service  unless  it  was  attended  to,  and  that  the 
engineer  then  promised  to  do  so. 

Kow  it  is  claimed  by  counsel  for  appellant,  and  conceded 
by  respondent's  counsel,  as  is  the  law,  that  if  an  employee 
object  to  continuing  in  the  service  of  his  master  because  of 
some  danger  attending  the  same  which  it  is  the  duty  of  the 
latter  to  remedy,  he  may,  relying  upon  the  master's  promise 
to  perform  that  duty,  remain  in  such  service  for  such  reason- 
able length  of  time  as  may  be  required  for  that  purpose,  if 
the  danger  be  not  so  obvious  and  immediate  that  from  hia 
standpoint  it  should  be  remedied  at  once;  yet  when  such 
reasonable  time  shall  have  expired  and  the  servant  knows, 
or  by  the  exercise  of  ordinary  care  ought  to  know,  that  the 
danger  still  exists,  if  he  remains  in  the  service  and  subjects 
himself  to  such  danger  he  is  chargeable  with  that  form  of 
contributory  negligence  known  as  assumption  of  the  risk 
and  is  remediless  for  any  injury  that  thereafter  happens  to 
him  thereby. 

When  did  the  time  expire  within  which  the  engineer 
should,  in  all  reason,  have  redeemed  his  promise  to  place  a 
guard  upon  the  lubricator  glass  ?  The  trial  court  seems  to 
have  determined  from  the  undisputed  evidence,  as  a  matter 
of  law,  thaf  it  expired  when  the  engine  left  the  Milwaukee 
depot  to  go  on  the  trip.  That  is  clearly  shown  by  the  way 
the  special  verdict  was  framed.  It  contains  findings  favor- 
able to  respondent  in  regard  to  whether  the  engineer  placed 
a  shield  upon  the  lubricator  glass  before  the  engine  started 
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on  the  trip  and  whether  respondent  knew  when  such  trip 
commenced  that  the  glass  was  still  unguarded,  and  the  case 
was  made  to  turn  on  such  findings.  However,  strangely 
enough,  the  jury  also  found  that  plaintiff  did  not  continue 
in  defendant's  employment  longer  than  was  reasonable  for 
a  person  of  ordinary  care  and  prudence,  under  the  circum- 
stances, to  expect  that  the  engineer  would  procure  the  shield 
and  place  it  upon  the  lubricator.  That  finding,  with  the 
others  referred  to,  seems  to  convey  very  inconsistent  ideas. 
Together  they  say  a  reasonable  time  to  procure  the  shield 
and  place  it  upon  the  lubricator  expired  when  the  engineer 
started  out  on  his  trip,  yet  respondent,  as  a  person  of  ordi- 
nary care  and  prudence,  may  reasonably  have  expected  the 
time  for  remedying  the  danger  complained  of  had  not  fully 
expired  when  the  injury  happened,  some  three  hours  after 
the  engine  left  Milwaukee. 

That  the  promise  should  have  been  redeemed  before  the 
engine  left  Milwaukee,  and  that  respondent  so  expected  if 
he  had  any  expectation  that  the  lubricator  glass  would  be 
guarded  for  the  trip  he  was  about  to  make,  is  too  clear  for 
reasonable  controversy.  There  was  no  need  for  submitting 
that  question  to  the  jury,  nor  any  other  question  bearing  on 
the  subject.  The  evidence  was  all  one  way  that  respondent 
had  no  personal  interest  in  the  condition  of  the  lubricator 
except  for  the  trip  he  was  about  to  enter  upon.  He  had 
never  before  been  out  with  that  engine,  and  of  course  did 
not  know  that  he  would  be  called  upon  to  do  so  again. 
The  place  to  procure  the  shield  was  at  the  roundhouse  in 
the  city  of  Milwaukee,  which  the  engine  was  leaving  when 
the  promise  was  made,  and  to  which  it  did  not  thereafter 
return.  A  few  moments  after  the  promise  was  made,  and 
without  any  absences  of  the  engineer  to  give  respondent 
ground  to  believe  that  he  had  made  a  trip  back  to  the  round- 
house, the  engine  moved  to  the  vicinity  of  the  Milwaukee 
depot,  a  considerable  distance  away,  and  there  it  remained 
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nearly  two  hours  before  the  start  on  the  trip  was  made, 
during  which  time  the  engineer  remained  with  it  to  the  re- 
spondent's knowledge,  and  the  latter  was  in  the  engine  cab 
attending  to  his  duty  of  keeping  up  steam,  which  duty  re- 
quired him  to  often  look  at  the  steam  gauge  located  a  little 
under  the  lubricator  glass.  If  respondent  expected  the  shield 
to  be  placed  on  the  glass  before  going  out  on  the  trip,  and 
we  think  the  circumstances  all  indicate  that  he  did  not, 
when  the  opportunity  for  doing  so  no  longer  existed,  ob* 
viously,  the  time  for  redeeming  the  promise  had  expired. 

The  verdict  of  the  jury,  to  the  effect  that  the  time  for  re- 
moving the  danger  complained  of  had  not  expired  when  the 
accident  occurred,  is  certainly  without  any  evidence  to  sup- 
port it.  That  finding  is  the  only  one  directly  on  the  subject 
of  when  the  period  covered  by  the  promise  expired,  though, 
as  before  indicated,  the  way  the  verdict  as  a  whole  was 
framed  shows  that  the  trial  court's  view  was,  as  the  fact  is, 
that  such  period  can  by  no  stretch  of  reason  be  extended 
into  the  time  when  the  engineer  no  longer  possessed  the 
means  of  redeeming  his  promise  before  leaving  the  city  of 
Milwaukee  on  the  trip. 

The  conclusion  from  the  foregoing  is  that,  by  going  out 
on  the  trip  under  the  circumstances,  respondent  assumed  the 
risk  of  the  condition  of  the  lubricator,  if  he  knew  or  ought 
to  have  known  that  the  engineer  had  failed  to  keep  his 
promise.  The  jury  said  he  did  not  know  that  fact  when  the 
trip  commenced,  and  that  he  proceeded  relying  on  the  prom- 
ise. It  is  impossible,  in  our  view,  to  find  any  reasonable 
ground  in  the  evidence  for  those  findings.  They  are  con- 
trary to  all  reasonable  probabilities  and  contrary  to  the  evi- 
dence of  respondent.  He  regarded  the  absence  of  the  shield 
as  rendering  his  working  place  exceedingly  dangerous.  He 
knew  that  such  absence  was  liable  to  result  at  any  instant, 
and  without  any  warning  whatever  to  enable  him  to  avoid 
it,  in  inflicting  upon  him  a  serious  bodily  injury.    Every 
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reasonable  probability  supports  the  idea  that  his  attention 
was  naturally  drawn,  or  should  have  been,  to  the  condition 
of  the  lubricator,  many  times  before  he  left  Milwaukee. 
True,  on  principle  he  had  a  right  to  assume  that  the  engi- 
neer's promise  would  be  kept,  but  he  could  not  continne  to 
so  assume  when  he  had  the  evidence  to  the  contrary  right 
before  him.  If  the  defect  had  been  located  where  it  would 
not  naturally  have  come  under  his  observation,  the  presump- 
tion mentioned  would  excuse  ignorance  to  a  certain  extent 
of  the  true  situation;  but  it  was  not  so  located.  The  diffi- 
culty was  in  his  immediate  surroundings,  at  a  point  where 
he  could  not  fail  to  observe  it  by  reasonable  attention  to 
such  surroundings.  We  may  well  say  that  it  would  have 
been  very  difficult  if  not  well-nigh  impossible  for  him  to 
have  worked  in  and  about  the  engine  cab  two  hours  without 
observing  the  absence  of  the  shield  if  he  had  tried  to  avoid 
seeing  it.  Much  of  the  time  he  was  where  he  could  easily 
have  reached  the  lubricator  glass  with  his  hand.  It  was 
many  times  within  the  range  of  his  vision  as  he  was  about 
his  work.  It  was  not  over  two  or  three  feet  in  front  of  him 
as  he  stood  facing  the  boiler  in  the  act  of  looking  at  the 
steam  gauge  or  performing  other  duties,  where  he  must  neces- 
sarily have  stood  on  many  occasions,  and  it  was  only  a  little 
more  than  one  foot  above  the  level  of  his  eyes.  The  idea 
that  respondent  worked  within  a  few  feet  of  the  lubricator 
for  two  hours  before  leaving  Milwaukee,  yet  did  not  observe 
that  the  glass  remained  unguarded,  since  the  unguarded  con- 
dition was  deemed  by  him  to  be  exceedingly  dangerous,  is 
so  improbable  that  the  wonder  is  how  it  could  have  found 
a  place  in  the  verdict  or  been  approved  by  the  trial  court 
The  salutary  limitation  upon  the  power  of  a  jury  should  not 
be  forgotten,  while,  at  the  same  time,  such  power  should  be 
firmly  maintained  to  its  full  limit.  As  to  what  is  the  truth 
as  established  by  evidence,  within  the  realms  of  reasonable 
probability,  in  contemplation  of  law  the  judgment  of  a  jury 
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is  well-nigh  infallible,  and  when  approved  by  the  trial  judge 
is  so.  If  they  were  perrtiitted  to  go  beyond  that,  the  best 
system  human  wisdom  has  yet  devised  for  discovering  the 
truth  would  be  sadly  deficient  indeed. 

If  respondent  had  testified  that  he  looked  at  the  lubrica- 
tor and  did  not^  observe  the  absence  of  the  shield,  or,  with- 
out having  affirmatively  testified  that  he  so  looked,  had  tes- 
tified that  he  did  not  know  of  the  absence  of  the  shield  at 
any  time  after  the  engineer's  promise  was  made,  the  situa- 
tion would  not  be  changed.  The  finding  of  the  jury  would 
still  be  against  all  reasonable  probabilities.  But  he  did  not 
so  testify.  His  testimony  is  rather  to  the  effect  that  he  did 
know  the  true  situation  all  the  time  up  to  the  instant  of  the 
injury.  He  seems  to  have  appreciated,  in  giving  his  testi- 
mony, the  extreme  improbability  of  a  person  circumstanced 
as  he  was  being  ignorant  of  those  things  which  were  almost 
before  his  eyes;  so  he  contented  himself  in  saying  that  he 
did  not  pay  any  attention  to  the  condition  of  the  lubricator. 
Counsel  for  defendant  tried  patiently,  by  a  long  and  fair 
oross-examination,  the  record  of  which  occupies  many  pages 
of  the  printed  case,  to  obtain  a  direct  answer  from  respond- 
ent as  to  whether  he  knew  when  the  engine  left  Milwaukee 
that  there  was  no  shield  upon  the  lubricator  glass;  and  the 
trial  judge  participated  to  the  same  end,  endeavoring  by  re- 
peating the  counsel's  question  and  striking  oat  nonrespon- 
sive  answers  and  commanding  the  witness  to  answer  re- 
sponsively;  still  he  persisted  in  saying  that  he  did  not  pay 
any  attention  to  the  matter.  After  the  many  evasive  an- 
swers referred  to,  the  witness's  attention  was  called  to  his 
examination  under  oath  on  a  former  occasion,  and  he  then 
admitted  that  the  following  questions  were  there  propounded 
to  him  and  that  he  gave  the  following  answers  thereto: 
*^  Q.  Do  you  swear  that  you  did  not  see  whether  or  not  there 
was  a  shield  on  when  your  engine  left  the  city  of  Milwau- 
kee that  night?    A.  After  I  ^v^ok©  ^^  ^^®  engineer  about 
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the  shield  I  paid  no  further  attention  to  it.  I  knew  that 
there  was  no  shield  on  there.  If  there  was  I  would  have 
seen  it.  Q.  You  knew  when  you  started  out  from  Mil- 
waukee that  there  was  no  shield  on  the  lubricator,  did 
you?  J..  Yes,  I  knew  all  the  while  there  was  no  shield  on 
the  lubricator.  If  there  had  been  one  I  would  have  seen 
the  shield.  Q.  You  still  swear  that  you  knew  there  was 
no  shield  on  it  when  your  engine  started  from  Milwau- 
kee? A.  No;  there  was  no  shield  on  there.  If  there  had 
been  a  shield  on  I  would  have  known  it.  I  paid  no  more 
attention  to  it."  That  was  followed  by  questions  as  to 
whether  the  witness  still  adhered  to  his  previous  state- 
ments, as  follows:  "  Q,  Do  you  remember  that  testimony? 
A,  Yes.  Q.  And  that  is  true,  is  it  ?  A.  Yes."  His  an- 
swer, repeated  many  times,  in  terms  or  effect  that  he  did 
not  pay  any  attention  to  the  lubricator  after  notifying  the 
engineer  of  the  absence  of  the  shield,  was  entirely  consist- 
ent with  his  knowing  as  a  fact,  when  he  left  Milwaukee, 
that  the  shield  was  not  in  place.  One  cannot  read  his  tes- 
timony as  a  whole  and  come  to  any  other  reasonable  con- 
clusion than  that,  from  the  physical  situation,  he  must  have 
been  fully  informed  as  to  the  absence  of  the  shield,  and  that 
such  testimony  contains  a  full  confession  to  that  effect. 
The  court  should  have  so  decided  on  the  motion  to  direct  a 
verdict  for  defendant,  and  failing  in  that  should  have  so  de- 
cided on  the  motions  made  on  behalf  of  defendant  after  ver- 
dict, including  the  motion  for  judgment  in  its  favor. 

When  the  time  expired  for  the  engineer  to  redeem  his 
promise,  under  the  circumstances  indicated,  respondent  was 
no  longer  protected  thereby  in  his  right  to  hold  defendant 
responsible  for  the  consequences  of  the  danger,  if  it  be  con- 
ceded that  the  promise  had  that  effect  at  all.  In  proceed- 
ing thereafter  in  defendant's  service,  he  voluntarily  assumed 
the  risk  of  which  he  had  complained,  as  a  part  of  his  con- 
tract of  employment,  and  is  remediless  for  what  followed. 
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That  is  very  unfortunate;  but  tbe  law  must  not  be  turned 
aside  from  the  definite  lines  upon  which  it  has  been  estab- 
lished in  order  to  fit  the  necessities  of  a  party  in  a  particu- 
lar case.  That  cannot  be  done  for  the  benefit  of  one  per- 
son without  committing  a  great  wrong  upon  another. 
Neither  can  juries,  as  before  indicated,  be  permitted  to  find 
one  way  to  recompense  an  unfortunate  person  for  his  injury, 
when  all  reasonable  probabilities  are  the  other  way.  Badger 
V.  Janesville  C.  MilU,  05  Wis.  599;  Roth  v.  S.  E.  Barrett 
Mfg,  Co,  96  Wis.  615;  Cawley  v.  La  Oroaae  City  R,  Co.  101 
Wis.  145;  Lee  v,  01,  St.  P.,  M.  <&  0.  R.  Co.  101  Wis.  352; 
BaaUr  V.  C.  <&  N.  W.  R.  Co.  104  Wis.  307,  330;  Wunderlich 
V.  Palatine  F.  Ins.  Co.  104  Wis.  382.  Courts  must  not  over- 
step those  wise  limitations  upon  remedies  for  misfortunes, 
however  serious  they  may  be,  to  award  compensation  there- 
for. They  fall  within  the  maxim,  damnum  absgue  injuria. 
By  the  Court. —  The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Babdbbn,  J.,  took  no  part. 

As  to  the  rights  of  a  servant  who  continues  work  on  the  faith  of  the 
master's  promise  to  remove  a  specific  cause  of  danger,  see  note  to  Ulinoia 
Steel  Co.  V.  Mann  (170  HL  200),  in  40  L.  R.  A.  781.— Rep. 
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Account  stated:  Surcharging:  Evidence:  Duress:  Court  and  jury:  New 
trial:  Newly  discovered  evidence:  Interest:  Computation  by  court 

1.  In  an  action  upon  an  account  stated  it  was  proper  to  exclude  evi* 
dence  by  which  it  was  sought  to  surcharge  the  account  without 
having  laid  any  proper  foundation  therefor. 
Vou  108  —  85 
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%  What  constitutes  duress  is  a  matter  of  law,  and  whether  duress  ex- 
isted in  a  particular  transaction  is  a  question  of  fact  for  the  jury; 
but  where  (as  in  this  case)  the  evidence  shows  that  there  is  no 
foundation  for  the  claim  of  duress  the  court  may  so  decide  and 
take  the  case  from  the  jury. 

8L  In  an  action  upon  an  account  stated  the  denial  of  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  consisting  of  a 
letter  from  plaintiff  which  it  is  claimed  tends  to  dispute  the  justice 
of  an  item  in  the  account,  is  held  not  an  abuse  of  discretion. 

4k  In  an  action  upon  an  account  stated  the  inclusion,  in  a  verdict  di- 
rected by  the  court,  of  interest  to  which  plaintiff  was  entitled,  but 
which  was  not  computed  by  any  witness,  was  not  error. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.    Affirmed. 

This  action  is  upon  an  account  stated.  It  appears  that 
prior  to  September  21, 1895,  the  defendant  had  had  dealings 
with  plaintiff  in  the  purchase  and  sale  of  machinery,  and 
that  there  was  an  open  and  unliquidated  account  between 
them.  A  few  days  prior  to  the  date  last  mentioned  the 
plaintiff  sent  its  agent  to  Milwaukee  to  make  a  settlement. 
The  parties  gottogether  and  spent  about  four  days  in  look- 
ing over  their  accounts,  and  at  the  close  the  defendant  signed 
a  statement  in  writing,  at  the  foot  of  the  account,  in  which 
he  admitted  that  he  was  indebted  to  plaintiff  in  the  sum  of 
$1,333.74.  The  answer  set  up  false  representations  by  plaint- 
iff's agent  and  duress.  After  hearing  the  evidence,  the  trial 
court  directed  a  verdict  for  the  plaintiff  for  $1,540.46,  upon 
which  verdict  judgment  was  duly  entered.  A  motion  for  a 
new  trial  on  the  ground  of  error  and  newly  discovered  evi- 
dence was  denied.    Defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Dalherg  <&  Becker^  and  for  the  respondent  on  that  of  Mae  <6 
Hansen. 

Bardeen,  J.  We  are  asked  to  reverse  this  judgment  on 
the  following  grounds:  (1)  Because  the  court  erred  in  its 
rulings  as  to  the  admission  of  evidence;  (2)  because  the 
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court  erred  in  directing  a  verdict  for  plaintiff;  (3)  because 
the  court  erred  in  refusing  a  new  trial  on  the  ground  of 
newly  discovered  evidence;  (4)  because  the  damages  are 
excessive. 
We  will  consider  these  questions  in  the  order  stated : 

1.  In  considering  this  assignment  of  error,  we  will  emu- 
late the  brevity  of  appellant's  counsel.  They  have  given 
OS  no  reasons  why  they  believe  the  court  erred  in  rejecting 
evidence,  but  have  contented  themselves  by  citing  the  page 
of  the  case  where  the  ruling  was  made  and  saying  that  it 
was  erroneous.  The  rulings  referred  to  show  that  defendant 
was  attempting  to  surcharge  the  account  in  suit  without 
having  laid  any  proper  foundation  thferefor.  The  rulings 
-of  the  trial  court  were  eminently  proper.  The  letters  that 
were  sought  to  be  introduced  are  not  printed  in  the  case  or 
referred  to  in  the  brief.  Counsel  ought  not  to  expect  the 
<50urt  to  hunt  through  a  bill  of  exceptions  to  ascertain  the 
basis  of  their  complaints. 

2.  The  one  seally  substantial  question  in  the  case  is 
whether  the  court  was  justified  in  directing  a  verdict  for 
the  plaintiff.  The  action  was  upon  an  account  stated.  The 
'defense  was  duress.  This  court  has  so  recently  and  so  ex- 
haustively discussed  the  question  of  what  constitutes  duress 
that  it  is  unnecessary  to  do  more  than  refer  to  the  cases: 
Wolff  V.  Bluhm,  95  Wis.  257;  Mack  v,  Prcmg,  104  Wis.  1; 
0(iiuBha  V.  Sherman^  105  Wis.  263.  The  true  rule,  as  stated 
in  the  last  case  cited,  is  as  follows:  "Was  the  person  so 
acted  upon  by  threats  of  the  person  claiming  the  benefit  of 
the  contract,  for  the  purposes  of  obtaining  such  contract,  as 
to  be  bereft  of  the  quality  of  mind  essential  to  the  making 
of  a  contract,  and  was  the  contract  thereby  obtained?" 
What  constitutes  duress  is  a  matter  of  law.  Whether  du- 
ress existed  in  a  particular  transaction  is  a  question  of  fact 
for  the  jury.  When  it  is  perfectly  evident  from  the  testi- 
jBony  adduced  that  there  is  no  foundation  for  a  claim  of 
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duress,  the  court  may  so  decide  and  take  the  case  from  the 
jury.  In  this  case  the  court  saw  and  heard  the  witnesses. 
He  was  bound  to  give  the  defendant  the  benefit  of  every 
reasonable  inference  in  his  favor.  Having  done  so,  his  con- 
clusion will  not  be  overturned  unless  error  is  manifest.  We 
have  carefully  read  the  defendant's  testimony,  and  are  fully 
satisfied  that,  had  a  verdict  for  defendant  been  rend^ed,  it 
could  not  stand.  It  would  have  been  the  plain  duty  of  the 
court  to  have  set  it  aside  as  being  nnsupported  by  the  evi- 
dence. The  parties  were  several  days  in  looking  over  their 
accounts.  Mutual  claims  and  allowances  were  made.  The 
defendant  testifies  that  plaintifP's  agent  told  him  that  he 
had  committed  grand  larceny,  and  that  he  was  liable  to 
imprisonment  in  the  state  of  New  York;  that  he  wanted 
him  to  get  down  to  a  settlement  and  make  it  good,  or  he 
would  have  him  sent  to  state's  prison  in  New  York  for 
grand  larceny ;  that  he  (defendant)  became  nervous,  "  and 
was  sweating  like  the  deuce,"  and  then  signed  the  docu- 
ment The  defendant  was  apparently  a  man  of  intelligence 
and  business  experience,  thirty-six  years  of  age.  He  had 
dealt  with  plaintiff  nine  or  ten  years, —  had  sold  their  ma- 
chinery and  engines  in  different  parts  of  the  country.  Ta 
claim  that  he  was  imposed  upon  and  put  in  such  fear  as  to 
be  unable  to  understand  what  he  was  doing  looks  a  great 
deal  like  self-stultification.  The  surrounding  circumstances 
completely  negative  his  claim  of  duress.  Without  spending 
further  time  in  the  discussion  of  the  facts,  we  are  satisfied 
that,  upon  the  defendant's  own  showing,  tb«  coart  was 
amply  justified  in  the  ruling  made. 

3.  The  alleged  newly  discovered  evidence  consisted  in  the 
production  of  a  letter  from  plaintiff  which  referred  to  an 
item  in  the  account,  and  which  it  is  claimed  tends  to  dis- 
pute its  justice.  We  cannot  say  the  court  abused  its  discretion 
in  denying  the  motion. 

4.  Plaintiff  made  claim  for  $1,333.74  and  interest  from 


Wis.] 


JAinTAET  TERM,  1901. 


549 


Kuenw  ▼&  Smith. 


September  21, 1896,  the  date  the  account  was  stated.  The 
court  directed  a  verdict  for  $1,540.46.  The  bill  of  excep- 
tions fails  to  show  any  computation  of  interest  made  by  any 
witness.  The  trial  took  place  April  29, 1898.  The  differ- 
ence between  the  two  amounts,  as  shown  by  a  computation, 
is  the  interest  on  the  principal  amount  to  the  date  of  trial. 
No  question  is  raised  that  plaintiff  is  not  entitled  to  such 
interest,  and  the  fact  that  no  formal  computation  was  made 
and  offered  in  evidence  is  of  no  consequence.  The  court 
might,  as  he  probably  did,  have  made  the  computation  and 
included  it  in  the  verdict  Certainly  the  defendant  was  not 
in  any  manner  pi^ejudiced  thereby. 

By  the  Court. —  The  judgment  appealed  from  is  affirmed. 


Ktjenbb,  Appellant,  vs.  Sitfrrn,  imp.,  Bespondent. 

Deeei7»&er  10, 1900— January  8, 1901. 

Statute  of  frauds:  Covenants:  Mortgages:  Judgment  for  deficiency. 

"L  A  covenant  under  seal  is  not  within  the  statute  of  frauds  (sea  2307, 
Stats.  1898),  providing  that  every  special  promise  to  answer  for  the 
debt  of  another  person  shall  be  void  unless  the  agreement,  or  some 
note  or  memorandum  thereof,  expressing  the  consideration,  be  in 
writing,  etc.    Tiie  seal  itself  imports  a  consideration.    Sea  4195. 

2l  One  who  executes  a  deed  under  seal,  containing  a  covenant  on  his 
part,  jointly  with  the  grantor  of  the  land  conveyed  by  the  deed,  to 
pay  a  certain  mortgage  on  the  land,  becomes  thereby  *'  personally 
liable  for  the  debt  secured  by  the  mortgage*'  and  "upon  the  same 
contract  which  the  mortgage  is  given  to  secure,**  within  the  mean- 
ing of  sec.  8156,  Stata  1898;  and  upon  foreclosure  of  the  mortgage 
judgment  for  deficiency  may  go  against  him. 

Appkal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Obren  T.  Williams,  Judge.     Reversed. 

For  the  appellant  there  was  a  brief  by  Naih.  Perdes  A 
SonSy  and  oral  argument  by  (7.  F.  Hunter. 
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For  the  respondent  there  was  a  brief  by  Turner^  Pease 
{&  Turner^  and  oral  argument  by  TT.  J.  Turner.  They  con- 
tended, inter  alia^  that  judgment  for  deficiency  cannot  be 
rendered  against  the  defendant  Smith:  (1)  Because  it  is  not 
authorized  by  sec.  3156,  Stats.  1898,  he  not  being  liable  "  upon 
the  same  contract  which  the  mortgage  is  given  to  secure.^' 

(2)  Because  the  promise  of  Smith  was  not  made  for  the  ben- 
efit of  the  mortgagee  or  upon  any  consideration  whatever. 
The  person  to  whom  the  promise  was  made  was  not  liable 
for  the  mortgage  debt.  JefferBon  v.  Aech^  63  Minn.  446,  25 
L.  K.  A.  257,  259,  272;  Yrooman  v.  Turner,  69  N.  Y.  280, 284. 

(3)  Because  the  contract  is  void  under  the  statute  of  frauds. 
It  does  not  express  the  consideration. 

Cassodat,  0.  J.  This  is  an  appeal  from  that  part  of  a 
judgment  of  foreclosure  and  sale  which  refused  to  give  judg- 
ment in  favor  of  the  plaintiff  for  the  deficiency  against  the 
defendant  Joseph  G.  Smith.  The  issues  raised  by  the  com- 
plaint and  the  answer  of  the  defendant  Smith  having  been 
tried,  the  court,  at  the  close  thereof,  made  findings  of  fact 
and  conclusions  of  law,  among  other  things,  to  the  follow- 
ing effect: 

On  May  2, 1892,  the  premises  in  question  were  purchased 
from  one  James  G.  Flanders  by  the  defendants,  Peter  Doyle, 
Josenh  G.  Smithy  and  Gilbert  Joyce,  but  the  deed  thereof 
was  taken  in  the  name  of  Peter  Doyle,  in  trust  for  the  pur- 
pose of  transferring  the  title  to  a  corporation  to  be  organ- 
ized. Such  corporation  was  organized,  with  a  board  of  di- 
rectors and  officers,  to  take  the  title  to  such  premises.  Stock 
was  issued  therein,  and  paid  for  by  them  respectively.  The 
three  defendants  named  were  promoters  of  such  corpora- 
tion. Smith  and  Doyle  advanced  a  part  of  the  money  to 
make  such  purchase.  Doyle  and  wife,  at  the  time  of  re- 
ceiving the  deed,  gave  back  a  note  and  mortgage  for  $5,000, 
as  part  of  the  purchase  price,  to  Mary  C.  Flanders,  wife  of 
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the  vendor.    Joyce  was  to  have  stock  for  his  services.    On 
June  24, 1892,  the  $5,000  note  and  mortgage  were  duly  as- 
signed to  the  plaintiff  by  Mary  0.  Flanders,  and  the  assign- 
ment thereof  was  duly  recorded.     On  October  5,  1894,  the 
time  of  the  payment  of  such  note  and  mortgage  was  ex- 
tended for  three  years,  and  the  interest  increased  from  six 
to  seven  per  cent.    The  premises  were  never  conveyed  to 
the  corporation.    The  officers  and  directors  arranged  among 
themselves  to  abandon  the  corporation,  and  surrender  the 
stock,  and  divide  the  premises  among  the  stockholders  by 
deeds  to  them,  respectively,  of  fractional  shares  thereof  ac- 
cording to  their  proportionate  interest  therein.    Such  deeds 
were  made  on  or  about  May  28, 1895,  with  Peter  Doyle  and 
wife  as  grantors  and  such  stockholders,  respectively,  as 
grantees.   Such  deeds  were  each  under  seal  and  duly  executed^ 
not  only  by  Peter  Doyle  and  wife,  but  also  by  the  defendant 
Joseph  0.  Smithy  and  each  recited  that  it  was  given  "  for  and 
in  consideration  of  the  sum  of  one  dollar  and  for  other  val- 
uable considerations  to  them  in  hand  paid  by  the  said  party 
of  the  second  part,  the  receipt  whereof  is  hereby  confessed 
and  acknowledged,"  and  also  contained  this  clause:  '^  And 
the  said  parties  of  the  first  part  (Peter  Doyle  and  wife),  for 
themselves,  their  heirs,  executors,  and  administrators,  do 
covenant,  grant,  bargain,  and  agree  to  and  with  the  said 
party  of  the  second  part,  his  heirs  and  assigns,  that  at  the 
time  of  the  ensealing  and  delivery  of  these  presents  they 
are  well  seised  of  the  premises  above  described,  as  of  a  good, 
sure,  perfect,  absolute,  and  indefeasible  estate  of  inherit- 
ance in  the  law  in  fee  simple,  and  that  the  same  are  free  and 
clear  from  all  incumbrances  whatever,  except  a  certain  mart- 
gage  of  $5fi00^  which  eaid  Peter  Doyle  amd  Joseph  O.  Smithy 
of  Delavauy  hereby  agree  to  pay^  and  that  the  above-bar- 
gained premises  in  the  quiet  and  peaceable  possession  of  the 
said  party  of  the  second  part,  his  heirs  and  assigns,  against 
all  and  every  person  or  persons  lawfully  claiming  the  whole 
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or  any  part  thereof,  they  will  forever  warrant  and  defend/' 
Snoh  deeds  were  duly  witnessed,  acknowledged,  and  re- 
corded. Doyle  and  Smi^  made  default  in  the  payment  of 
such  note  and  mortgage,  and  this  action  to  recover  the 
$5,000,  with  interest  at  seven  per  cent,  from  November  1, 
1898,  was  commenced. 

And  as  conclusions  of  law  the  court  found,  in  effect,  that 
the  plaintiff  was  entitled  to  judgment  of  foreclosure  and 
sale  of  the  mortgaged  premises  to  satisfy  such  note  and 
mortgage,  with  costs  and  solicitor's  fees;  that,  if  the  pro- 
ceeds of  such  sale  were  insufficient  to  pay  the  whole  amount, 
then  that  the  plaintiff  have  judgment  and  execution  for  the 
balance  thereof  against  Peter  Doyle  personally,  but  that  the 
defendant  Joseph  G.  Smith  was  not  personally  liable  for  the 
payment  of  the  debt  secured  by  the  note  and  mortgage,  or 
any  part  thereof,  and  that  he  was  entitled  to  judgment 
against  the  plaintiff  for  |27.39,  the  amount  of  his  costs. 
From  that  part  of  the  judgment  in  favor  of  the  defendant 
Smith  the  plaintiff  brings  this  appeal. 

The  trial  court  held  that  the  agreement  on  the  part  of 
Joseph  G.  Smithy  contained  in  the  deeds  given  by  Peter 
Doyle  and  wife,  and  quoted  above,  was  void,  for  the  reason 
that,  so  far  as  Mr.  Smith  was  concerned,  it  was  a  "special 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person,"  to  wit,  Peter  Doyle;  and,  although  in 
writing  and  subscribed  by  Mr.  Smith,  yet  that  it  was  repug- 
nant to  the  statute,  becaused  it  failed  to  express  the  consid- 
eration upon  which  such  promise  of  Mr.  Smith  was  based. 
Sec.  2307,  Stats.  1898.  That  statute  is  a  literal  transcript 
from  the  statute  of  New  York  as  it  e)tisted  when  ours  was 
first  adopted,  except  the  omission  of  the  words  "  to  be  "  be- 
fore the  word  "  charged,"  which  is  necessarily  implied.  Sec.  2, 
tit.  II,  oh.  VII,  pt.  II,  2  R  S.  N.  Y.  1829.  In  construing  that 
statute  it  was  held  in  that  state  at  an  early  day  that,  although 
such  promise  is  in  writing,  nevertheless  it  must  express  a 
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consideration  in  order  to  be  valid,  and  yet  that  such  expres- 
sion need  not  be  in  any  particular  form,  and  that  the  words 
"  for  value  received  "  satisfied  the  statute.  Douglaaa  v.  How- 
land,  24  Wend.  86,  40;  Brewster  v.  Silence,  8  N.  T.  207; 
JUillef*  V.  Cook^  28  K  T.  496;  Smith  v.  JfTorthrup,  80  Hun, 
65.  This  court  followed  such  construction  nearly  fifty  years 
ago,  and  repeatedly  since.  Day  v.  Elmore,  4  Wis.  190, 196; 
Houghton  v.  Ely,  26  Wis.  189;  Dahlman  v.  Hammed,  45  Wis. 
466;  Young  v.  Brown,  53  Wis.  334.  So  it  was  held  in  New 
York  nearly  a  century  ago  that  "  a  covenant  to  pay  the 
debt  of  another  is  not  within  the  statute  of  frauds,  which 
does  not  apply  to  writings  under  seal; "  that  "  a  covenant,  of 
itself,  imports  a  consideration."  Livingston  v.  Tremjper,  4 
Johns.  416.  The  courts  of  that  state  have  uniformly  con- 
strued the  words  "agreement"  and  " special  promise,"  as 
used  in  that  statute,  to  refer  to  "  simple  contracts,"  and  not 
to  a  "  covenant  under  seal,"  which  is  so  held  not  to  be  within 
that  statute.  Douglass  v,  Uowland,  24  Wend.  85.  In  that 
case  the  whole  question  is  learnedly  discussed  by  Judge 
OowBN.  Followed  in  Ex  parte  Young,  17  Ch.  Div.  668.  To 
the  same  effect.  Smith  v.  Northrup,  80  Hun,  65.  The  stat- 
ute of  New  York  appears  to  have  been  modified  in  1863, 
but  that  does  not  interfere  with  the  authority  of  adjudica- 
tions upon  the  former  statute.  Drake  v.  Seaman,  97  N.  Y. 
230.  Our  statute  provides  that  a  seal  upon  an  executory 
instrument  is  "presumptive  evidence  of  a  suflSoient  consid- 
eration." Stats.  1898,  sec.  4195.  By  executing  the  deed 
under  seal,  containing  the  covenant  on  his  part  jointly  with 
Peter  Doyle  to  pay  the  $5,000  note  and  mortgage,  the  de- 
fendant Joseph  O.  Smith  became  "  personally  liable  for  the 
debt  secured  by  the  mortgage,"  and  "  upon  the  same  con- 
tract which  the  mortgage"  was  "given  to  secure,"  and 
hence  was  properly  united  as  defendant  in  the  action.  Sec. 
3156.  We  must  hold  that  Joseph  O,  Smith,  as  well  as  Peter 
Doyle,  is  personally  liable  for  any  deficiency  of  the  mort- 
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gage  debt  after  applying  the  proceeds  of  the  sale  of  the  mort- 
gaged  premises. 

By  the  Court. —  That  part  of  the  judgment  of  the  superior 
court  of  Milwaukee  county  in  favor  of  the  defendant  JoBeph 
O,  Smith  is  reversed,  and  the  cause  is  remanded  with  direc- 
tion to  enter  judgment  in  accordance  with  this  qpinion. 


Babdeen,  J.,  took  no  part 
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Putney  Beothers  Company,  Appellant,  vs.  Milwaukkb 
County,  Eespondent. 

December  10, 1900  —January  8, 190 t 

Counties:  Paupers:  Cure  of  inebriates:  BatijUsation  of  unauthoriseed  a/d9. 

L  Neither  the  county  board  nor  any  county  officer  has  any  aathority* 
under  our  statutes,  to  incur  any  liability  for  medical  treatment  of 
a  pauper  to  cure  him  of  inebriety  as  a  disease. 

2l  a  county  cannot  ratify  the  unauthorized  acts  of  its  agents  whidb 
are  beyond  the  scope  of  its  corporate  powers. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Eugene  S.  Elliott,  Circuit  Judge.    Affirmed. 

On  November  20, 1899,  the  appellant  filed  with  the  county 
clerk  of  Milwaukee  County  a  claim  against  said  county  in 
the  sum  of  $130.  This  claim  was  for  medical  treatment, 
medicine,  and  board  furnished  by  the  Wisconsin  Keeley  In- 
stitute Company  to  one  James  Jelinck  for  the  purpose  of 
curing  him  of  inebriety,  and  said  claim  was  duly  assigned  to 
the  appellant  before  presentation.  The  claim  was  disallowed 
by  the  board  of  supervisors,  and  the  appellant  thereupon 
appealed  to  the  circuit  court,  where,  by  order  of  the  court, 
a  formal  complaint  was  filed,  which,  after  alleging  the  cor- 
porate character  of  the  appellant  and  the  defendant,  further 
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alleged  that  the  defendant  has  never  had  any  institution  for 
the  treatment  of  inebriates,  and  now  has  no  saoh  institution ; 
that  on  the  2d  of  September,  1896,  one  James  Jelinck,  a  res- 
ident of  Milwaukee  County^  was  a  pauper  totally  destitute 
of  means,  and  was  suffering  from  the  disease  known  as  ine- 
briety, in  the  advanced  stage ;  that  on  the  said  last-named 
date  the  said  Jelinck  was  by  the  order  of  the  county  judge 
of  Milwaukee  County  committed  to  the  Wisconsin  Keeley 
Institute  (which  was  an  institution  equipped  for  the  treat- 
ment of  persons  suffering  from  said  disease),  and  that  said 
Jelinck  was  thereafter  treated  by  said  Keeley  Institute  for 
said  disease  and  cured  of  the  same,  which  treatment  ex- 
tended for  four  weeks  and  was  reasonably  worth  the  sum 
of  $180,  including  board  and  lodging;  that  said  Jelinck 
was  absolutely  cured  of  said  disease  and  is  now  a  healthy, 
industrious,  and  prosperous  man;  that  no  part  of  said 
claim  has  been  paid,  and  that  the  same  was  duly  assigned 
to  the  appellant,  which  is  now  the  lawful  owner  and  holder 
thereof. 

The  complaint  contained  further  allegations  showing  the 
proper  presentment  and  disallowance  of  the  claim  by  the 
county  board,  and  the  appeal  from  such  disallowance,  and, 
further,  that  the  officers  of  the  defendant  county  knew  that 
said  Jelinck  was  destitute  and  a  pauper  and  was  being 
treated  by  said  Keeley  Institute,  and  never  objected  to  such 
treatment,  and  that  said  county  received  full  consideration 
for  said  treatment,  by  reason  of  the  cure  of  said  Jelinck. 

A  general  demurrer  to  this  complaint  was  sustained,  and 
from  the  order  sustaining  this  demurrer  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Ryan  (&  Mertonj 
attorneys,  and  Quarles^  Spence  &  Quarlea^  of  counsel,  and 
oral  argument  by  T,  E.  Ryan,  They  cited  Rider  v.  AbK- 
land  County,  87  Wis.  IGO;  State  Board  of  Agriculture  v. 
Citizens  St.  R.  Co.  47  Ind.  407;  Hitchcock  v.  Galveston,  96 
U.  S.  341;  Dillon,  Mun.  Corp.  ^§  457,  464;  Alleghany  City 
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V.  McClurhan,  14  Pa.  St  81;  Argenti  v.  San  FranciseOy  16 
Cal.  255;  Folk  Co.  S.  Bank  v.  State,  69  Iowa,  24;  Moore 
V.  New  York,  73  N.  T.  238;  Seagravea  v.  Alton,  13  111.  371; 
Alien  V.  Cooper,  22  Me.  183;  WiUon  v.  Sehool  Dist.  32  N.  H. 
125. 

For  the  respondent  the  cause  was  sabmitted  on  the  brief 
of  Howard  Van  Wyck,  district  attorney,  and  A.  C  Umbreit, 
assistant  district  attorney. 

WiNSLow,  J.  The  complaint  shows  that  Jelinck  was  com- 
mitted to  the  Wisconsin  Keeley  Institute,  to  be  cured  of 
inebriety  or  habitual  drunkenness,  under  the  provisions  of 
ch.  203,  T^ws  of  1895.  As  this  law  was  held  unconstitu- 
tional by  this  court  in  the  case  of  Wisconsin  Keeley  Inst. 
Co.  V.  Milwaukee  Co.  95  Wis.  153,  it  is  evident  that  no  lia- 
bility arose  by  reason  of  the  commitment.  This  is  admitted 
by  the  appellant,  but  it  contends  that  it  was  the  duty  of  the 
county  to  relieve  and  care  for  Jelinck,  under  sec.  1517,  Stats. 
1898,  and  that  when  this  task  has  been  performed  by  a  pri- 
vate person,  even  without  any  previous  commitment  or  con- 
tract, the  county  will  be  liable  if  its  officers  knew  of  the 
facts  and  made  no  objection  and  the  pauper  has  been  re- 
stored to  health.  The  doctrine  here  invoked  is  that  of  rati- 
fication or  estoppel. 

There  is  considerable  discussion,  in  the  briefs,  of  the  vari- 
ous statutes  of  the  state  with  reference  to  the  care  and  sup- 
port of  paupers,  and  the  respective  duties  of  towns  and 
counties  in  that  behalf,  but  we  do  not  find  it  necessary  to 
enter  at  length  upon  that  field.  The  claim  here  is  not  for 
ordinary  relief  or  care,  but  for  the  medical  treatment  of  a 
pauper  for  what  is  termed  inebriety,  his  board  being  simply 
a  minor  incident  of  the  treatment.  Neither  the  county  board 
nor  any  county  officer  has  authority  under  any  specific  stat- 
ute to  contract  with  a  private  person  or  corporation  for  such 
treatment  and  entail  a  liability  therefor  upon  the  county. 
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Inebriates  may,  indeed,  be  received  into  oonnty  asylums 
under  certain  restrictions  (Stats.  1898,  sec.  604c),  and  may  be 
committed  to  a  county  poor  house  (sec.  1513),  and  the  county 
become  liable  for  their  care  in  whole  or  in  part,  but  the  stat- 
utes seem  to  go  no  further. 

Thus  it  appears  that  the  legislature  has  provided  certain 
methods  by  which  inebriety  or  habitual  drunkenness  may  be 
dealt  with,  and  we  think  it  plain  that  by  prescribing  certain 
methods  it  has  excluded  other  methods,  and  that  the  general 
provisions  requiring  the  county  or  town  to  care  for  and  re- 
lieve paupers  refer  to  necessary  food,  clothing,  ordinary 
medical  treatment,  and  the  like,  and  not  to  medical  treat- 
ment looking  toward  the  cure  of  inebriety  as  a  disease. 
There  was,  therefore,  no  authority  resting  in  any  oflBcer  or 
public  body  to  incur  the  liability  here  claimed  in  the  first 
instance.  Such  being  the  case,  there  can  be  no  ratification 
by  the  county.  A  county  cannot  ratify  the  unauthorized 
acts  of  its  agents  which  are  beyond  the  scope  of  its  corpo- 
rate powers.    Frederick  v.  Douglas  Co.  96  Wis.  411. 

By  the  Court. —  Order  affirmed. 

Bakdxkk,  J.,  took  no  part. 


ImrEBioR  WooDwoBK  Company  vs.  Prasser,  Kespondent,  and 
M.  HiLTY  Lumber  Company,  imp.,  Appellant. 

December  11^  1900  —  January  8^  190L 

Corporatume:  Ultra  vires:  Guaranty:  Mhoecution  hy  agent  having  ap- 
parent authority:  Building  eontraets:  Liens, 

"L  A  corporation  organized  to  oarry  on  ''a  wholesale  lumber  business 
and  aU  business  incidental  thereto  "  may  guaranty  the  perform- 
ance of  a  building  contract  by  a  contractor  to  whom  it  is  furnish* 
ing  materials  for  the  building,  and  may  agree  to  save  the  owners 
harmless  from  mechanics*  lieus^  etc 
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2l  The  fact  that  a  contract  in  the  name  of  a  corporation  was  not  ex- 
ecuted by  the  proper  officers  does  not  render  it  void,  if  the  oorpoia- 
tion  had  clothed  the  agent  who  executed  it  with  apparent  author- 
ity so  to  act  Thus,  a  guaranty  of  performance  of  a  building 
contract,  executed  in  the  name  of  a  corporation  by  an  employee 
whose  business  was  to  figure  estimates  and  make  sales  to  contract- 
ors, and  delivered  to  an  architect  to  whom  the  same  employee  had 
at  other  times  delivered  similar  guaranties  so  executed,  of  which 
the  corporation  had  received  the  benefits  and  one  of  which  had 
been  witnessed  by  the  vice-president  and  manager  of  the  corpora- 
tion,  is  h£ld  binding  on  the  corporation. 

8.  A  surety  for  the  performance  of  a  building  contract  cannot  claim 
a  lien  on  the  building  for  materials  furnished  to  the  contractor. 

Appeal  from  a  judgment  of  the  oircnit  court  for  Milwau- 
kee county :  Eugene  S.  Elliott,  Circuit  Judge.    Affirmed. 

This  action  was  commenced  against  F.  Soltman,  as  con- 
tractor, and  Amalia  S.  Prasser  and  her  husband,  to  fore- 
close a  mechanic's  lien  against  premises  owned  by  Mn, 
Prasser.  The  M,  Hitty  Lumber  Compamy  also  claimed  a  lien 
as  a  subcontractor,  and  was  subsequently  brought  in  as  a 
defendant.  To  its  claim  Mrs.  Prasser  made  answer,  setting 
up  that  she  made  a  written  contract  with  the  defendant 
Soltman  to  furnish  material  for,  and  do  the  necessary  work 
and  labor  in  the  erection  of,  the  building  upon  which  the 
lien  was  claimed.  At  the  same  time  said  defendant,  with 
one  Rohde  and  the  said  M.  Hilty  Lwmber  Company^  exe- 
cuted to  her  a  written  guaranty  that  Soltman  would  faith- 
fully perform  his  contract,  and  that  said  guarantors  would 
indemnify  and  save  the  owner  harmless  from  all  judgments, 
mechanics'  liens,  costs,  and  expenses  by  reason  of  said  con- 
tract; and  claimed  that  by  reason  thereof  said  HUty  Lum- 
her  Company  ought  not  to  be  allowed  to  enforce  its  said 
lien.  The  controversy  before  us  is  whether  said  lien  can  be 
enforced  or  not.  The  court  made  findings  in  favor  of  Mrs. 
Prasser^  and  denied  the  enforcement  of  such  lien.  The 
Jlilty  Lumber  Company  appeals  from  this  portion  of  the 


Wis.]  JANTJART  TEEM,  1901.  659 

Interior  Woodwork  Ca  ts.  Prasser  and  another. 

judgment  which  denies  its  lien  and  gave  Mrs,  Prasser  a 
judgment  for  costs. 

For  the  appellant  there  was  a  brief  by  S.  R.  Simon^  attor- 
ney, and  Na;th.  Perdes  db  Sans,  of  counsel,  and  oral  argu- 
ment by  Mr.  Simon  and  Mr.  0.  F,  Hunter. 

Jvlivs  E.  Roehr^  for  the  respondent. 

Babdebn,  J.    In  order  to  fully  understand  the  matter  for 
decision,  a  brief  statement  of  the  facts  and  claims  of  the 
parties  seems  necessary.    Mrs.  Prasser  was  the  owner  of  the 
property  upon  which  a  lien  is  claimed.   On  January  25, 1899, 
her  husband,  for  her,  made  a  written  contract  with  the  de- 
fendant Soltman  to  erect  a  building  thereon.     One  O.  0. 
XJehling  was  the  architect,  and  represented  the  owners  in 
securing  the  contract.    At  the  time  the  contract  was  made, 
Soltman  presented  to  the  architect  a  guaranty  under  seal, 
attached  to  it,  signed  by  John  Eohde  and  the  M.  Hilty 
LwmJber  Company,  per  A.  Stange,  manager,  to  the  effect 
that  they  guaranteed  the  faithful  performance  of  the  con- 
tract by  Soltman,  and  would  indemnify  and  save  the  other 
party  harmless  from  judgments,  mechanics'  liens,  etc.,  against 
said  premises.     Soltman  entered  into  the  performance  of 
said  contract,  and  purchased  from  the  HUty  Lumber  Comr 
jpany  building  materials  and  lumber  which  were  used  in  the 
erection  of  said  building  of  the  value  ot  $1,448.91,  of  which 
amount  $554.11  was  still  unpaid  at  the  time  of  the  trial.   It 
is  for  this  amount  the  appellant  claims  a  lien.     Upon  the 
trial  the  Hilty  Lwmber  Company  claimed  that  said  contract 
was  tdtra  vires,  and  that  Stange  was  not  an  officer  or  mem- 
ber of  the  company  and  had  no  authority  to  sign  such  guar- 
janty.     To  sustain  the  claim  that  the  guaranty  was  vJ^tra 
vires,  the  appellant  introduced  testimony  showing  that  its 
business  was  the  "carrying  on  of  a  wholesale  lumber  busi- 
ness, and  all  business  incidental  thereto,"  and  the  manufact- 
uring and  sale  of  all  kinds  of  lumber  and  building  materiaL 
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It  also  pat  its  articles  of  incorporation  in  evidence,  which 
provided  that  all  contracts,  etc.,  should  be  signed  by  the 
president  and  secretary,  and  that  it  was  not  lawful  for  any 
other  person  or  officer  to  sign  such  documents. 

As  regards  the  question  of  whether  the  contract  was  be- 
yond the  power  of  the  corporation  to  make,  we  find  no  es- 
pecial difficulty.  As  said  in  John  V.  FarweU  Co.  v.  Wolfy 
96  Wis.  10,  ^'A  corporation  has  only  such  powers  as  its 
organic  act,  charter,  or  articles  of  organization  confer.  This 
is  elementary,  but  it  includes  such  powers  as  are  reasonably 
necessary  to  effect  all  the  general  purposes  of  the  corporate 
creation,  though  not  particularly  specified  in  its  charter, 
unless  prohibited  thereby  or  by  some  law  of  the  state."  Its 
articles  of  organization  contain  no  such  prohibition.  The 
purpose  of  the  corporation  was  to  wholesale  and  retail  lum- 
ber and  building  materials.  As  a  convenient,  but  not  neces- 
sary, means  of  carrying  out  that  purpose,  it  might  agree 
to  indemnify  the  owner  against  loss  in  cases  where  it  was 
furnishing  the  contractor  with  materials  for  the  building. 
The  scheme  was  germane  to  the  general  purposes  of  the  cor- 
poration, and  was  certainly  not  against  public  policy.  A 
case  closely  parallel  in  its  facts  is  Winterjleld  v.  Cream  City 
B,  Co,  96  Wis.  239,  and  what  is  there  said  applies  with  much 
force  to  the  case  before  us.  It  squarely  settles  the  question 
against  appellant's  contention.  As  noted  in  many  of  the 
cases,  courts  in  recent  times  have  been  more  liberal  in  con- 
struing the  powers  of  corporations  to  accomplish  the  general 
scope  and  object  of  their  creation,  and  the  question  of  tdira 
vires  has  not  been,  of  late  years,  construed  with  that  strict- 
ness that  existed  in  former  times. 

What  has  been  said  was  based  upon  the  assumption  that 
the  corporation  actually  executed  the  guaranty.  The  fact 
that  it  was  not  executed  by  the  proper  officers  of  the  corpo- 
ration does  not  make  it  void,  if  in  the  conduct  of  its  business 
it  had  clothed  the  person  who  in  fact  executed  it  with  a)  - 
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parent  authority  to  do  so.  If  a  corporation  or  an  individual 
so  conduct  their  business,  either  through  negligence  or  other- 
wise, as  to  lead  the  public  to  believe  that  the  agent  pos- 
sesses authority  to  contract  in  the  name  of  the  principal, 
they  are  bound.  Every  contract  within  the  scope  of  the 
apparent  authority  of  the  agent  will  be  enforced  if  the  other 
party  believed  and  had  reason  to  believe  that  the  agent  pos- 
sessed authority  to  make  it.  MoDermoU  v.  Jackson^  97  Wis. 
64.  See  Thompson,  Corp.  §§  4874^-4884.  The  central  prin- 
ciple governing  this  class  of  cases  is  whether  the  principal 
has  allowed  the  agent,  through  negligence  or  otherwise,  to 
possess,  in  the  face  of  the  public,  the  appearance  of  such 
power.  If,  by  reason  of  such  appearances,  the  making  of  a 
contract  is  induced,  the  principal  will  not  be  heard  to  say 
that  such  power  did  not  in  fact  exist. 

Stange,  the  person  who  executed  the  guaranty  in  suit  on 
behalf  of  the  corporation,  was  an  employee,  and  had  been 
such  for  a  number  of  years.  His  business  was  to  figure  up 
estimates  and  make  sales  to  contractors  for  building  jobs. 
The  active  managing  officer  of  the  corporation  was  Rudolph 
A.  Hilty,  vice-president.  Before  the  guaranty  jvas  executed, 
Soltman  had  asked  for  an  estimate  on  the  materials  required 
for  the  Prasaer  job,  and  which  had  been  entered  on  the 
company's  books.  The  officers  of  the  company  deny  that 
they  had  any  knowledge  of  the  existence  of  the  guaranty 
until  some  time  after  they  had  furnished  the  materials  to 
Soltman.  The  proof  shows,  however,  that  at  two  different 
times  prior  to  the  execution  of  the  guaranty  in  suit  Stange 
•had  executed  similar  guaranties  of  other  contracts,  and  de- 
livered them  to  Mr.  Uehling,  the  architect;  one  of  which 
had  been  witnessed  by  the  vice-president  of  the  company. 
No  question  as  to  his  authority  had  ever  been  raised,  and 
the  company  seemed  to  have  had  the  benefits  arising  there- 
from. It  is  true  that  Mr.  Hilty  testifies  that  he  did  not 
know  what  he  was  signing,  \)vit  the  surrounding  circum- 
Voi*  108—36 
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stances  cry  out  so  loudly  against  that  statement  that  we  en- 
tirely agree  with  the  trial  court  in  arriving  at  a  contrary 
conclusion.  He  was  the  active  manager  in  charge.  Beyond 
question,  the  matter  of  sales  to  these  different  contractors, 
and  the  conditions  under  which  the  company  could  secure 
their  trade,  was  considered  and  talked  over.  Every  circum- 
stance and  every  probability  points  in  that  direction  so  over- 
whelmingly that  the  court  was  fully  warranted  in  reaching 
the  conclusion  stated.  Having  clothed  their  agent  with  ap- 
parent authority  so  to  act,  as  a  reasonably  prudent  man  the 
architect  had  a  right  to  assume  that  he  had  actual  authority. 
To  permit  the  company  to  dispute  it  now  would  be  a  fraud 
upon  the  respondent.  See  Ford  v.  HiU^  92  Wis.  188;  Zine 
Carbonate  Co.  v.  First  Nat.  BanJe^  103  Wis.  125;  Hubbard 
V.  Haley^  96  Wis.  578.  Further,  the  contract  having  been 
performed,  and  the  appellant  having  received  the  benefits 
thereof,  it  cannot  now  invoke  the  doctrine  of  ultra  vires. 
McElroy  v.  Minn.  P.  H.  Co.  96  Wis.  317. 

The  appellant,  having  become  a  surety  for  the  contractor, 
cannot  claim  a  lien  for  materials  furnished  him.  Stephens 
V.  Elver,  101  Wis.  392. 

By  the  Court. —  The  judgment  appealed  from  is  affirmed. 
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Barth,  Eeceiver,  Appellant,  vs.  Loeffelholtz  and  another, 
Eespondents. 

December  11^  1900— January  8, 190L 

Attachment  of  real  estate:  Waiver:  Laches:  Concurrent  remedies:  Judg' 

ment:  Merger, 

1*  The  rule  that  the  provisional  remedy  by  attachment  of  real  estate^ 
when  exercised  to  the  extent  of  filing  a  copy  of  the  writ  of  attach- 
ment, with  the  proper  official  certificate  of  the  levy  indorsed  thereon, 
in  the  ofiice  of  the  register  of  deeds  of  the  proper  county,  will  bo 
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deemed  waived  in  case  of  neglect  to  seasonably  obtain  full  juris- 
diction of  the  subject  of  the  levy  by  service  of  the  summons  upon 
the  defendant  in  the  action,  is  limited  to  the  circumstanC'CS  named. 

&  An  attachment  lien  may  be  lost  by  laches  like  any  other  valuable 
right  An  issue  in  that  regard  is  one  of  fact,  and  the  finding  in 
regard  to  it  cannot  be  disturbed  unless  against  the  clear  preponder- 
ance of  the  evidence. 

&  As  a  general  rule,  a  person  may  pursue  to  judgment  as  many  con- 
sistent remedies  as  he  has  for  the  same  wrong,  but  can  have  but  a 
single  satisfaction.  That  satisfies  one  judgment  directly  and  indi- 
rectly extinguishes  all  causes  of  action  for  the  wrong  and  judg- 
ments rendered  therefor. 

Ak  The  above-stated  general  rule  does  not  apply  where  consistent  rem- 
edies are  pursued  for  the  same  wrong,  there  being  identity  of  par- 
ties and  identity  of  amount  recoverable,  such  amount  reaching  a 
full  compensation  for  such  wrong.  In  such  circumstances  a  judg- 
ment in  one  action  is  deemed  by  judicial  policy  to  draw  to  and 
merge  in  it  all  causes  of  action  so  that  it  may  be  pleaded  in  the 
other  actions  as  a  bar  to  the  prosecution  thereof 
[Syllabus  by  Marshatj^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwaukee 
county:  Ettgene  S.  Elliott,  Circuit  Judge.    Affirmed. 

Action  to  remove  a  cloud  on  title  to  real  estate.  On  or 
-about  August  7,  1893,  defendants  commenced  an  action 
sounding  in  tort  against  Joiin  B.  Koetting.  Such  proceed- 
ings were  duly  had  therein  that  on  August  8, 1893,  the  real 
estate  in  question  was  attached  and  the  requisites  of  the 
statute  to  perfect  such  attachment  complied  with.  Koetting 
appeared  in  the  action  and  demanded  a  copy  of  the  com- 
plaint, which  was  served.  The  attachment  papers  were  sea- 
sonably filed,  but  the  summons  and  complaint  were  not  filed 
till  after  the  termination  of  the  action  hereafter  mentioned 
challenging  the  validity  of  attachments  levied  prior  to  de- 
fendants' attachment.  No  answer  to  the  complaint  was 
made  by  Koetting  nor  any  proceedings  taken  by  him  subse- 
quent to  the  demand  and  appearance  aforesaid.  Such  pro- 
<5eedings  were  duly  taken  in  an  action  commenced  against 
Koetting  by  plaintiff  herein  that  the  real  estate  in  contro- 
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versy  was  attached  subject  to  defendants'  attachment,  Au- 
gust 9, 1893,  and  such  proceedings  were  thereafter  taken 
that  judgment  was  rendered  against  Koetting  in  such  action, 
which  was  enforced  by  a  sale  of  all  the  interest  which  Koet- 
ting had  in  the  attached  property  at  the  date  of  the  attach- 
ment, and  title  was  perfected  in  plaintiff  pursuant  to  such 
sale.  Defendants  commenced  a  second  action  against  Koet- 
ting and  G.  C.  Trumpflf  August  30,  1893,  for  money  due 
upon  contract.  Judgment  was  rendered  against  Koetting 
and  Trumpff  in  that  action  September  23, 1893.  Nothing 
was  done  by  defendants  in  regard  to  their  first  action 
before  the  commencement  of  this  except  what  has  been 
related.  The  subject  of  such  first  action  was  damages 
caused  to  defendants  by  false  and  fraudulent  representations 
made  to  them  by  Koetting  regarding  the  solvency  of  the 
South  Side  Savings  Bank,  a  banking  institution  in  the  city 
of  Milwaukee,  of  which  he  and  Trumpff  were  the  proprie- 
tors, whereby  defendants  were  induced  to  deposit  in  such 
bank  some  over  $6,000  in  money,  resulting  in  a  loss  to  them 
of  the  greater  part  thereof.  The  subject  of  the  defendants* 
second  action  was  the  contract  liability  of  Koetting  and 
Trumpff,  as  partners,  to  pay  to  the  former  the  amount  of 
their  deposit.  The  claim  pf  plaintiff  in  this  action  was  that 
defendants'  attachment  lien  was  lost  by  their  laches  or  was 
waived  by  operation  of  law. 

The  trial  court  found  facts  as  above  stated  and  further 
found  that  plaintiff  was  duly  appointed  receiver  for  the 
South  Side  Savings  Bank  in  proceedings  to  wind  up  its  af- 
fairs; that  he  acquired  title  to  the  property  in  controversy 
in  the  course  of  his  administration  in  such  winding-up  pro- 
ceedings; that  the  title  thus  acquired  was  subject  to  defend- 
ants' attachment  lien  acquired  August  8, 1893,  and  that  they 
never  abandoned  such  attachment,  nor  waived  it,  nor  was 
it  discharged  in  any  manner  whatever;  that  defendants  par- 
ticipated in  the  winding-up  proceedings  of  the  bank  by  pre- 
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senting  the  claim  which  was  involved  in  the  second  action, 
the  creation  of  which,  under  the  circumstances,  was  the 
ground  of  the  first  action ;  that  such  claim  was  allowed  and 
that  they  received  thereon  two  five  per  cent,  dividends;  that 
the  reason  of  their  delay  in  respect  to  enforcing  the  attach- 
ment lien  was  that  there  were  prior  attachments  on  the 
property  for  enough  to  absorb  it,  if  they  were  held  to  be 
valid;  that  an  action  was  brought  by  plaintiff  to  avoid  such 
prior  attachments,  and  that  defendants  thought  best  to  delay 
proceeding  to  enforce  their  attachment  till  the  final  deter- 
mination of  plaintiff's  action;  that  the  result  of  such  action 
was  that  such  prior  liens  were  found  to  be  invalid,  in  No- 
vember, 1898.  Upon  such  facts  judgment  was  awarded  to 
defendants  and  was  duly  rendered. 

For  the  appellant  there  was  a  brief  by  Winkler^  Flanders^ 
Smithy  BoUum  cfe  VUob^  and  oral  argument  by  G,  F.  Faw- 
sett.  They  contended,  inter  aliay  that  the  lien  of  defend- 
ants' attachment  was  lost  by  their  failure  to  follow  up  the 
attachment  levy  and  prosecute  the  action  to  judgment  with 
diligence.  Petree  v.  Belly  2  Bush,  58;  Van  Locm  v.  Kline^ 
10  Johns.  129;  Cumminga  v.  Tahor^  61  Wis.  185.  The  cause 
of  action  against  Koetting  for  fraud  in  procuring  the  de- 
posits was  merged  in  the  judgment  recovered  against. Koet- 
ting jointly  with  Trumpff  for  the  same  demand.  Freeman, 
Judgments,  §§  215,  216;  Black,  Judgments,  729;  Union  R, 
<&  T.  Co.  V,  Trauhe,  59  Mo.  355;  15  Am.  &  Eng.  Ency.  of 
Law,  336;  Bowman  v.  PurteUy  15  Jones  &  S.  403;  Caylua 
V.  JSr.  r.,  K  (&  S.  R.  Co.  76  N.  T.  609;  Dyer  v.  Tilton,  23 
Vt.  318;  Bowen  v.  Mandeville,  95  N.  T.  241;  Nicholl  v. 
JUasonj  21  Wend.  339;  Thomas  v.  Rumaey^  6  Johns.  26; 
Norton  v,  Doherty,  3  Gray,  372;  OoodricK  v.  Yale^  97  Mass. 
17;  Smith  v.  Way,  9  Allen,  472;  Eldred  v.  Banhj  17  Wall. 
547. 

Jvlitbs  E.  Roehr,  for  the  respondents,  argued,  among  other 
things,  that  the  respondents  QQ^ld  proceed  against  Koetting 
alone  on  the  ground  of  f  rau(\       (jould  proceed  against  Koet- 
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ting  and  Trumpflf  as  copartners  and  hold  them  liable  for 
money  had  and  received,  or  they  could  maintain  both  ac- 
tions. The  two  remedies  were  consistent  and  conld  be  pur- 
sued simultaneously.  7  Ency.  of  PL  &  Pr.  362;  New  York 
L.  I:  Co.  «.  Chapman^  118  N.  T.  288;  Morgwn  v.  SJddmare^  Z 
Abb.  N.  0.  92;  Bowen  v.  MandeviUe,  95  N.  T.  237, 240;  Mor- 
gan  v.  SkidmorCy  55  Barb.  263 ;  AUaire  v.  WhUney^  1  Hill, 
484.  An  election  will  be  compelled  only  where  a  judgment 
in  one  action  would  be  a  bar  to  a  judgment  in  the  other. 
Larauaaini  v.  Carquette,  24  Miss.  151;  Wanser  v.  De  Baun^  1 
E.  D.  Smith,  261;  OoJdberg  v.  DougJiertyy  7  Jones  &  S.  190; 
Whitney  v.  AUaire^  1  N.  T.  312;  Com  Excharhge  Ins.  Co.  v. 
Bahoock,  8  Abb.  Pr.  (N.  S.),  257;  Bamk  of  Lodi  v.  Washburn 
E.  L.  do  P.  Co.  98  Wis.  547;  Bishop  v.  McOiUis,  82  Wis. 
120.  If  the  court  should  decide  that  the  remedies  were  in- 
consistent, yet  the  respondents  had  and  still  have  the  right 
to  enter  judgment  and  proceed  in  the  first  action.  Where 
a  party  has  the  choice  between  two  inconsistent  remedies  or 
causes  of  action,  and  he  deliberately  adopts  the  one,  such 
election  becomes  conclusive  upon  him  and  precludes  him 
from  subsequently  adopting  another.  Warren  v,  Landry^  74 
Wis.  151;  Biahop  v.  McOiUiSy  82  Wis.  120,  128;  Franey  v. 
Wauwatoaa  P.  Co.  99  Wis.  48;  Bank  of  Lodi  v.  Waahbum 
E.  L,  (&  P.  Co.  98  Wis.  647;  Rodermund  v.  CUrk,  46  N.  Y. 
354;  Ooaa  v.  Mather,  2  Lans.  283;  S.  C.  46  N.  T.  689;  Ztn- 
den  V.  FritZy  8  Am.  L.  J.  421.  As  soon  as  the  choice  is  made 
and  one  of  the  alternative  remedies  proffered  by  the  law 
adopted,  his  act  at  once  operates  as  a  bar  as  regards  the 
other,  and  the  bar  is  final  and  absolute.  7  Ency.  of  PL  & 
Pr.  363,  and  cases  cited;  MoU^  v.  Tuaka^  87  N.  T.  166;  Mor- 
ria  V.  Rexford^  18  N.  T.  552;  Kinney  v.  Kieman^  49  N.  Y. 
164;  Rodermund  v.  Clark,  46  N.  T.  364. 

Marshall,  J.  It  is  said  the  judgment  should  be  reversed 
because,  first,  the  attachment  is  void,  no  proceedings  having 
been  taken  to  enforce  it  till  after  the  expiration  of  a  reason* 
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able  time  therefor;  second,  the  attachment  was  waived  by 
unreasonable  delay;  third,  the  commencement  of  the  second 
action  and  prosecution  thereof  to  judgment  superseded  the 
first  action  and  necessarily  the  attachment.  We  will  briefly 
consider  each  of  such  propositions.  % 

1.  The  first  proposition  is  untenable  because  the  principle 
upon  which  it  is  founded  does  not  apply  where  full  jurisdic- 
tion of  the  property,  by  service  of  the  summons  upon  the 
defendants  in  some  one  of  the  ways  authorized  by  law,  has 
been  obtained.  Cummings  v.  Tabor^  61  Wis.  185,  is  relied 
upon  by  appellant's  counsel.  In  that  case  jurisdiction  of  the 
property  was  never  obtained  for  want  of  service  of  the  sum- 
mons. The  effect  of  the  decision  is  that  a  statutory  levy 
upon  real  estate  creates  a  lien  thereon  conditionally  only, 
the  condition  being  that  full  jurisdiction  shall  be  obtained 
within  a  reasonable  time  by  service  of  the  summons  upon 
the  defendant,  and  that  a  delay  of  one  year  is  too  long. 

2.  The  second  contention  turns  on  a  question  of  fact.  Un- 
doubtedly the  possessor  of  an  attachment  lien  on  real  prop- 
erty may  lose  it  as  he  may  lose  any  other  valuable  right  by 
delay  or  other  conduct  indicating  an  abandonment  of  it, 
which  is  reasonabl}'  relied  upon  by  another  so  that  such 
other  will  be  prejudiced  if  such  person  be  allowed  to  change 
his  position.  The  case  was  tried  on  that  theory.  The  legal 
principles  indicated  were  correctly  applied  to  the  facts  found. 
The  difficulty  as  regards  appellant's  position  then  was  that 
the  facts  were  found  against  him,  and  the  difficulty  of  giv- 
ing effect  to  the  contention  of  appellant's  counsel  now  is  that 
the  evidence  supports  the  findings.  Such  findings,  and  the 
evidence  as  well,  are  to  the  effect  that  defendants  never  in- 
tended to  abandon  the  attachment  lien;  that  they  had  good 
reason  for  the  delay  in  the  enforcement  thereof;  that  plaint- 
iff well  knew  such  reason  during  the  period  of  delay;  and 
that  such  delay  did  not,  of  itself,  operate  to  plaintiff's  preju- 
dice. 
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3.  The  last  of  coanaers  propositions  is  based  on  the  doc- 
trine of  merger,  though  in  the  argument,  and  more  particu- 
larly the  cases  cited  to  support  it,  such  doctrine  seems  to  be 
confased  with,  instead  of  being  recognized  as  an  exception 
to,  jA  it  is  in  fact,  the  rule  that  one  person  may  pursue  to 
judgment  as  many  remedies  as  he  has  for  the  same  loss,  if 
they  are  not  inconsistent,  but  can  have  only  one  satisfaction; 
payment  of  one  of  the  claims  involved  in  the  enforcement 
of  such  remedies,  whether  made  before  or  after  judgment, 
being  considered  2^ pro  tunto  discharge  of  the  claim  involved 
in  the  other.  Sherman  v,  Brett,  7  Wis.  139;  Freeman,  Judg- 
ments, §  222;  Morgan  v.  Skidinore,  55  Barb.  263;  Bowen  v. 
Mand^iOe,  95  K  T.  237;  VaU  v,  Reynolds,  118  K  Y.  297. 

The  test  to  be  applied  in  order  to  determine  the  applica- 
bility of  the  rule  last  stated  is  to  determine  whether  the 
state  of  facts  necessary  to  support  one  remedy  can  coincide 
with  the  facts  necessary  to  support  the  other.  Freeman, 
Judgments,  §  222,  and  cases  cited;  Rice  v.King^  7  Johns. 
19;  Bowen  v.  Mandeville,  s^ipra.  If  the  answer  to  the  in- 
quiry in  that  regard  be  in  the  affirmative,  then  both  reme- 
dies are  concurrently  available  unless  the  situation  fall  within 
the  exception  stated,  the  doctrine  of  merger.  A  good  illus- 
tration of  inconsistent  remedies  is  where  a  person  may  sue 
for  conversion  or  waive  the  tort  and  sue  on  an  implied  con- 
tract to  recover  the  reasonable  value  of  the  property.  An- 
other is  where  a  person  may  sue  on  contract  or  rescind  the 
contract  and  sue  to  recover  the  property  that  passed  under 
it.  In  such  cases  the  assertion  of  one -remedy  constitutes 
an  election  to  rely  thereon  and  precludes  resorting  to  the 
other.  Warren  v.  Landry ^  74  Wis.  144;  Crook  v.  First  Natr 
Bank,  83  Wis.  31 ;  Bamk  ofLodi  v.  Washburn  E.  L.  cfe  P.  Co. 
98  Wis.  647;  Ca/rroU  v.  Fethers,  102  Wis.  436. 

As  good  an  illustration  as  can  be  found  in  the  books  of 
the  situation  where  the  doctrine  of  merger  applies  is  Caylus 
V.  N.  r;,  K.  &  S.  R.  Co.  76  N.  T.  609.    It  is  the  only  case 
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cited,  to  support  that  phase  of  such  doctrine  here  under 
consideration,  in  Freeman  on  Judgments  and  Black  on 
Judgments.  The  situation  there  presented  was  this:  After 
recovering  judgment  against  the  debtor  for  the  full  amount 
due 'for  goods  sold  on  credit,  a  second  action  was  eom- 
menced  against  him  for  damages  for  fraudulently  inducing 
plaintiff  to  make  the  sale.  The  decision  was  to  the  effect 
that,  the  parties  in  both  actions  being  identical,  and  the 
first  judgment  being  for  the  full  amount  plaintiff  could  in 
any  event  recover,  it  was  in  the  power  of  the  court  to  treat 
all  consistent  remedies  to  effect  such  recovery  as  merged  in 
the  one  adopted.  The  limitation  of  the  exception  to  the 
general  rule,  clearly  indicated  in  that  case,  is  that  where 
identity  of  parties  coupled  with  the  circumstance  of  a  judg- 
ment covering  the  entire  claim  does  not  exist,  the  doctrine 
of  merger  does  not  apply.  These  distinguishing  character- 
istics had  that  effect  in  Bowen  v,  Mandeville^  95  N.  T.  237, 
where,  after  recovering  several  but  not  all  of  the  instal- 
ments due  upon  a  bond,  an  action  was  sustained  in  the  same 
right  against  the  same  defendant  for  deceit  in  inducing  the 
creditor  to  take  the  bond,  the  court  saying,  in  substance : 
*  A  party  may  prosecute  as  many  remedies  as  he  legally 
has,  provided  they  are  consistent  and  concurrent.  The  rec- 
ord here  does  not  show  any  attempt  to  rescind  the  contract, 
consequently  the  several  remedies  prosecuted  must  be  con- 
sidered consistent  and  maintainable  if  founded  upon  exist- 
ing causes  of  action.  This  action  is  not  inconsistent  with 
those  heretofore  brought  and  prosecuted  to  judgment.  Only 
part  of  tbe  debt  was  included  in  such  actions.  All  of  the 
actions  proceeded  on  the  theory  of  an  affirmance  of  the  con- 
tract of  sale.  They  differ  in  form,  but  one  does  not  allege 
what  the  other  denies.  They  are  consistent,  though  not 
identical.  A  recovery  in  one  does  not  constitute  a  bar  to  a 
recovery  in  the  other.  One  proceeds  upon  the  theory  of  a 
tort  and  the  other  upon  conti^«Qt  a»^^  ^^®  theory  upon  which 
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damages  are  awarded  is  diflferent  in  the  two  cases.  If  we 
apply  the  test  as  to  whether  the  same  evidence  is  required 
in  both  actions,  it  would  be  seen  that  they  are  not  the  same. 
In  one  case  the  recovery  is  based  upon  contract  liability; 
in  the  other  the  liability  incurred  grows  out  of  a  viol&tion 
of  the  duty  of  honesty  and  fair  dealing.  It  is  true  that  it 
may  turn  out  that  the  damage  recoverable  is  the  same  in 
one  action  as  in  the  other,  but  that  would  be  merely  an  ac- 
cidental coincidence  and  would  not  affect  the  general  rule 
upon  which  the  actions  are  distinguished.  The  party  in- 
jured can,  however,  recover  only  in  one  suit  for  the  dam- 
ages suffered,  no  matter  how  many  actions  he  may  be  en- 
titled to  prosecute  for  that  recovery.  A  different  question 
would  be  presented  had  the  plaintiff  recovered  judgment 
for  the  entire  contract  liability  in  the  first  action.  Such 
judgment  would  have^  covered  the  entire  damage  and  U 
would  then  have  been  within  the  power  of  the  court  to  limit 
the  plaintiffs  remedy  to  euoh  redress  as  would  he  obtainable 
in  such  action.^ 

The  limit  of  the  exception  is  still  better  illustrated  by 
iT.  Y.  L.  I,  Co,  -y.  Chapman^  118  N.  T.  288,  where  a  landlord, 
after  recovering  a  judgment  against  two  persons  as  partners 
for  the  full  amoant  of  the  rent  due  upon  the  lease,  which 
judgment  was  not  collectible  by  reason  of  their  insolvency, 
was  sustained  in  the  prosecution  of  a  second  action  against 
one  of  the  partners  for  damages  for  deceit  in  procuring  the 
lease.  The  same  contention  was  made  by  defendant  as  we 
have  here,  and  it  was  answered  by  the  court  in  substance  as 
follows:  'The  doctrine  that  any  action  in  affirmance  of  a 
contract  after  discovering  the  fraud  defeats  the  right  of  re- 
scission is  not  necessarily  applicable  to  an  action  founded  on 
fraud.  The  recovery  of  judgment  against  the  lessees  for  the 
fall  amount  of  the  rent  might  be  held  binding  on  the  lessor 
the  same  as  an  election  of  remedies  if  all  the  lessees  had 
been  chargeable  with  fraud,  which  is  the  gravamen  of  the 
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second  action,  as  in  that  case  their  liability  would  have  been 
merged  in  the  judgment,  embracing,  as  it  would,  the  entire 
amount  of  rent  for  which  they  became  liable  upon  the  lease. 
But  while  the  liability  of  the  lessees  was  joint,  the  liability 
of  the  defendant  for  fraud  is  single  and  collateral.  The 
remedy  against  him  on  that  liability  is  not  inconsistent  with 
the  liability  against  the  firm  on  the  lease,  as  both  remedies 
proceed  on  an  affirmance  of  the  lease.  The  cause  of  action 
for  the  fraud  being  single,  collateral,  and  distinct,  as  indi- 
cated, it  was  not  merged  in  the  recovery  against  the  guilty 
party  and  his  partner  on  the  lease.* 

It  will  be  seen  that  the  doctrine  of  merger  was  held  not 
to  apply  in  one  of  the  above-cited  cases,  because  the  first 
action  did  not  cover  the  entire  amount  of  damages  involved ; 
that  it  was  held  not  to  apply  in  the  second  action  referred 
to  because  the  parties  were  not  identical,  nor  the  nature  of 
the  liability;  and  that  the  general  rule,  that  concurrent  con- 
sistent remedies  may  be  pursued  to  judgment  for  the  same 
loss,  was  held  to  apply  to  both  cases,  because  there  was  no 
fact  necessary  to  the  availability  of  one  remedy  displaced 
by  any  fact  necessary  to  the  availability  of  the  other. 

From  the  foregoing  we  may  deduce  this  conclusion:  The 
doctrine  of  merger  applies  only  where  the  situation  is  the 
reverse  of  that  which  is  ruled  by  the  law  as  regards  the  elec- 
tion of  remedies,  though  the  legal  effect  is  the  same,!,  e.,  to 
confine  the  plaintiff  to  a  single  remedy.  In  the  latter  situ- 
ation the  remedies  are  always  inconsistent;  in  the  former 
always  consistent.  In  the  latter  there  can  be  but  one  rem- 
edy resorted  to  though  there  be  several  at  the  start,  because, 
while  each  of  them  stands  for  a  specific  right,  the  several 
rights  are  alternatives.  In  the  former,  one  can  have  but  the 
single  remedy,  because,  though  there  are  several  remedies 
standing  for  concurrent  rights  in  form,  the  enforcement  of 
one  reasonably  covering  the  ^v  '  ^^  field,  by  a  rule  of  judicial 
policy,  draws  to  it  and  abso|»i  ^      ^  others,  such  policy  being 
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a  species  of  equitable  interference  with  legal  remedies  where 
they  are  uselessly  multiplied.  Where  complete  identity  of 
parties  does  not  exist  and  inclusion  in  some  form  of  the  en- 
tire damage  in  the  first  action,  but  there  are  consistent  rights 
with  appropriate  remedies,  each  covering  a  part  or  all  of  the 
subject  of  the  wrong,  the  possessor  thereof  is  absolutely  en- 
titled to  judicial  machinery  to  enforce  them  all  up  to  the 
point  of  a  single  and  complete  satisfaction,  when  all  run 
into  one  and  are  extinguished  by  such  satisfaction. 

It  would  seem  that  the  conclusion  that  must  follow  from 
the  foregoing  is  plain.  Identity  of  parties  in  the  two  ac- 
tions commenced  by  defendants  does  not  exist.  The  charge 
of  fraud  was  against  Koetting  alone.  Both  actions  recog- 
nized the  relation  of  debtor  and  creditor  between  defend- 
ants and  Koetting  and  Trurapflf.  Neither  repudiates  or  is 
inconsistent  with  the  contract  between  such  parties.  The 
remedies  pursued  in  the  two  actions  are  perfectly  consist- 
ent. Koetting  could  not  plead  the  judgment  in  the  second 
action  in  bar  as  a  defense  to  the  first.  The  general  rule 
and  not  the  exception,  the  doctrine  of  merger  contended 
for  by  appellant's  counsel,  applies. 

By  the  GourL — The  judgment  is  affirmed. 

Babdeen,  J.,  took  no  part. 
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Pfisteb,  Respondent,  vs.  The  Sentinel  Cohpant  and  others. 

Appellants. 

December  1£,  1900—  January  8, 190  L 

Libel:  Newspaper  publication:  Report  of  ** public  official  proceedings:^ 
Charge  of  bribery:  Liability  of  officers  of  corporation, 

L  A  newspaper  publication  stating  that  **  there  is  a  general  sappoeition 
that "  plaintiff  and  another  **  have,  by  means  of  their  wealth  and 
political  power,  obtained  absolute  control  of  the  mayor  and  a  ma- 
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jority  of  the  counoilmen  **  of  a  city,  that  **  the  offioera  thus  directly 
or  indirectly  bought  are  held  in  much  public  contempt,"  but  **  the 
men  who  did  the  buying  have  in  no  wise  lost  caste,"  and  plaintiff 
continues  to  be  an  honorable  leader  in  social  circles —is  not  a  re- 
port of  any  "public  official  proceeding,"  within  the  meaning  of 
sec  42560,  Stata  1898,  and  is  libelous  j>er  sa 

Sl  Officers,  stockholders,  or  members  of  a  publishing  corporation  are 
not  liable  for  a  libelous  publication  simply  because  of  official  posi- 
tion or  membership;  but  if  they  in  any  way  aided,  assisted,  or  ad- 
vised its  publication  or  circulation,  or  their  duties  as  officers  or 
agents  were  of  such  a  character  as  to  charge  them  with  the  per- 
formance of  functions  concerning  the  publication  and  circulation 
of  the  paper,  such  duties  being  of  such  nature  that  the  law  implies 
that  such  officers  or  agents  knew  or  ought  to  have  known  of  the 
publication,  they  are  liable  and  cannot  defend  on  the  ground  merely 
that  they  did  not  know  about  the  libel  until  after  it  was  published 

&  In  an  action  for  libel  the  complaint,  liberally  construed,  charged 
that  certain  defendants,  who  constituted  a  majority  of  the  direct- 
ors of  a  newspaper  corporation,  had  caused  the  corporation,  through 
its  newspaper,  to  adopt  a  policy  of  bitter  opposition  to  a  proposed 
ordinance  relating  to  a  street  railway  company;  that  in  following 
out  this  policy  they  had  caused  violent  and  inflammatory  articles 
to  be  published  defamatory  of  the  plaintiff  and  insinuating  that 
he  was  guilty  of  criminal  and  unlawful  methods  in  attempting  to 
secure  the  passage  of  the  ordinance,  and  had  been  guilty  of  brib- 
ery; and  that  in  further  continuance  thereof  they  caused  the  false 
and  defamatory  matter  in  question  to  be  published  and  circulated. 
Held,  that  a  cause  of  action  was  stated  against  said  directors. 
Simonaen  v.  Herold  Co.  61  Wia  626,  distinguished. 


Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed, 

Action  to  recover  damages  for  libel.  The  following  is  a 
sammary  of  the  complaint: 

The  defendant  the  SeiUinel  Company  is  a  corporation,  and 
at  the  times  hereinafter  stated  was  the  proprijtor  and  pub- 
lisher of  a  daily  newspaper  called  the  "Milwaukee  Sentinel.'* 
The  defendant  Myriok  was  its  editor  in  chief,  and  had  the 
active  management  and  control  of  the  publication  of  said 
newspaper.    The  defendants  Tweedy^  lUley^  and  RiibUe  were 
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directors  of  said  corporation,  and  constituted  a  majority  of 
said  board.  The  plaintiff  is  a  resident  of  Milwaukee,  and  a 
director  in  a  corporation  known  as  the  Milwaukee  Electric 
Railway  &  Light  Company.  On  December  26, 1899,  and 
for  some  months  prior  thereto,  there  had  been  pending  be- 
fore the  common  council  of  Milwaukee  an  ordinance  au- 
thorizing said  street  railway  company  to  construct  and  oper- 
ate street  railways  over  certain  streets,  providing  for  the 
rates  of  fare  to  be  charged,  and  for  the  termination  of  all 
franchises  theretofore  granted  to  it  or  its  successors  or  as- 
signs. During  the  pendency  of  the  ordinance  the  subject 
matter  thereof  had  excited  general  interest,  and  had  caused 
great  public  discussion  in  the  newspapers  and  among  the 
people,  and  concerning  which  there  was  considerable  diver- 
sity of  opinion.  During  this  time  it  is  claimed  that  the  de- 
fendant Myrick  and  the  said  directors  had  caused  the  ^S^- 
tinel  Company^  in  its  newspaper,  to  continuously  oppose  the 
adoption  of  ^aid  ordinance,  and  had  caused  to  be  published 
therein  many  violent  and  inflammatory  articles  opposing 
the  adoption  of  said  ordinance,  and  impugning  the  motives 
of  the  majority  of  the  members  of  said  council  who  sup- 
ported the  same,  and  insinuating  that  the  plaintiff,  with 
others,  had  secured,  and  were  securing,  and  were  seeking  to 
secure,  the  votes  of  a  majority  of  said  council  in  favor  of 
said  ordinance  by  bribery  and  the  use  of  other  criminal  and 
unlawful  methods  and  influences;  that  at  all  of  said  times 
said  defendants  had  maliciously  pursued  the  plaintiff  with  in- 
sinuations of  criminal  acts  and  attempts  in  the  premises,  and 
maliciously  and  with  intent  to  defame  the  plaintiff  from  day 
to  day  had  caused  to  be  published  in  said  newspaper  articles 
containing  veiled  insinuations  that  he  was  guilty  of  the 
crime  of  bribery  in  securing  votes  for  said  ordinance. 
The  sixth  subdivision  of  the  complaint  is  as  follows: 
"That  on  the  26th  day  of  December,  A.  D.  1899,  the  de- 
fendant the  Sentind  Company^  as  the  publisher  of  said  news- 
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paper,  and  the  said  defendant  Myrick,  as  managing  editor 
thereof,  and  the  said  defendants  Ildey^  Tweedy^  and  Rublee^ 
as  the  majority  of  the  board  of  directors  of  the  said  corpora- 
tion, who  directed  and  controlled  and  were  then  controlling 
its  policy,  with  the  intent  to  defame  and  injure  the  plaintiflf 
in  his  good  name  and  reputation,  published,' printed,  uttered, 
and  circulated  in  the  said  newspaper,  the  Milwaukee  Sen- 
tinel, throughout  the  city  and  county  of  Milwaukee  and  the 
state  of  Wisconsin,  of  and  concerning  this  plaintiflf,  the  false 
and  defamatory  matter  following,  namely: 

"*  People  naturally  attack  the  franchise  (meaning  thereby 
the  said  ordinance),  and  their  fire  was  drawn  by  the  flagrant 
clause,  **  The  fare  shall  be  five  cents.'*  When  the  ordinance 
(meaning  the  said  ordinance)  came  up  for  amendment  last 
Monday  (meaning  the  said  18th  day  of  December,  1899), 
the  company  (meaning  the  said  The  Milwaukee  Electric 
Railway  &  Light  Company)  made  a  concession.  An  amend- 
ment was  accepted,  reading,  "  The  fare  shall  not  exceed  five 
cents."  Then  the  conspirators  (meaning  and  insinuating 
thereby  that  this  plaintiff  and  one  Henry  0.  Payne  had 
conspired  with  others  to  improperly  and  illegally  secure  the 
passage  of  said  ordinance)  overlooked  a  point.  In  deference 
to  a  public  sense  of  decency,  they  failed  to  call  a  midnight 
meeting  for  the  final  passage  of  the  measure,  but  called  a 
special  meeting  for  next  week. 

"  '  Opponents  of  the  franchise  (meaning  thereby  the  said 
ordinance)  have  taken  advantage  of  the  breathing  spell,  and 
Wednesday  night  obtained  a  temporary  injunction,  on  the 
ground  of  conspiracy  between  Payne  (meaning  thereby  the 
said  Henry  C.  Payne)  and  Pfister  (meaning  thereby  the 
plaintiflf),  chief  owners  of  the  company  (meaning  thereby 
the  said  The  Milwaukee  Electric  Railway  &  Light  Com- 
pany), on  one  side,  and  the  mayor  and  twenty-five  members 
of  the  council  on  the  other  (meaning  thereby  the  mayor  of 
the  city  of  Milwaukee  and  the  said  twenty-five  aldermen  who 
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voted  in  favor  of  the  said  ordinance),  to  defraud  the  city  by 
granting  a  valuable  franchise  without  adequate  return  to 
the  city  (meaning  thereby  to  charge  and  insinuate  that  this 
plaintiff  and  said  Payne  had  conspired  with  the  said  mayor 
and  twenty-five  aldermen  to  perpetrate  a  fraud  upon  the 
said  city  of  Milwaukee).  The  people  base  their  hope  for 
relief  upon  a  recent  dictum  of  the  Wisconsin  supreme  court 
which  declares  that  it  would  not  be  tied  down  by  precedent 
in  the  effort  to  right  a  wrong  wherever  found. 

" '  There  is  a  general  supposition  that  Messrs.  Payne  (mean- 
ing thereby  the  said  Henry  C.  Payne)  and  Pfister  (meaning 
thereby  this  plaintiff)  have,  by  means  of  their  wealth  and 
political  power,  obtained  absolute  control  of  the  mayor  and 
majority  of  the  councilmen  (meaning  thereby  the  said  mayor 
and  the  said  aldermen),  and  the  officers  thus  directly  or  in- 
directly bought  are  held  in  much  public  contempt  (meaning 
and  insinuating  thereby  that  this  plaintiff  and  the  said  Henry 
C.  Payne  had  bribed  the  said  mayor  and  the  said  twenty- 
five  aldermen  to  vote  for  the  said  ordinance).  In  the  mean- 
time, in  full  accordance  with  our  peculiar  moral  standards, 
the  men  (meaning  thereby  this  plaintiff  and  the  said  Henry 
C.  Payne)  who  did  the  buying  (meaning  thereby  bribing  the 
said  aldermen  and  so  corruptly  influencing  them  in  their 
official  acts)  have  in  no  wise  lost  caste.  Mr.  Pajme  is  looked 
up  to  in  national  political  affairs,  and  Mr.  Pfister  (meaning 
thereby  this  plaintiff)  continues  to  be  an  honorable  leader 
in  Milwaukee  social  circles.' 

"  And  this  plaintiff  alleges  that  the  said  defendants  pub- 
lished the  said  article  of  and  concerning  this  plaintiff,  and 
intended  thereby  to  charge,  and  did  thereby  charge,  that 
this  plaintiff  had  corruptly  given,  offered,  or  promised  to  the 
said  mayor  and  aldermen  gifts  or  gratuities,  money  or  things 
of  value,  or  pecuniary  or  personal  advantages,  with  intent 
to  influence  their  votes,  opinions,  judgment,  and  actions  upon 
the  matter  of  the  said  ordinance  which  was  then  pending 
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before  them  in  their  ofScial  capacity,  contrary  to  the  statute 
of  the  state  of  Wisconsin,  and  m  violation  of  the  criminal 
code  of  said  state. 

^^  And  this  plaintiff  alleges  that  thereupon,  on  the  said 
26th  day  of  December,  1899,  the  said  defendants  procured 
to  be  distributed  and  circulated  throughout  the  city  and 
county  of  Milwaukee  and  state  of  Wisconsin  and  other  states 
many  thousand  copies  of  the  said  newspaper  containing  the 
said  defamatory  matter." 

The  defendants  jointly  and  severally  demurred  to  the 
complaint  on  the  ground,  among  others,  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  overruled,  and  the  defendants  have  appealed. 

For  the  appellants  the  cause  was  submitted  on  briefs  by 
Van  Dyke  dk  Vcm  Dyke  dk  Carter ^  attorneys,  and  W.  H.  Timlin^ 
of  counsel.  They  contended,  inter  alia^  that  the  directors  as 
such  cannot  be  held  liable  for  a  tort  of  the  managers.  Stone 
V.  Cartvyrighty  6  Term,  411;  Eewett  v.  Swift^  3  Allen,  420; 
Bath  V.  Catany  37  Mich.  199;  BacheUer  v.  Pinhhmn^  68  Me. 
253;  Weir  v.  Barnett,  3  Exch.  Div.  32;  Weir  v.  Bell,  id. 
238;  Arthur  v,  GriewoMj  56  N.  Y.  400;  8  Thomp.  Corp. 
§  4097;  Fanning  V.  Oahorne^  102  N.  Y.  441-448;  Simonsen 
V.  Herald  Co.  61  Wis.  628;  Smith  v.  Ctley,  92  Wis.  136;  Da- 
bold  V.  Chronicle  P.  Co.  107  Wis.  357. 

For  the  respondent  there  was  a  brief  by  QicarleSj  Spence 
cfe  QuarleSj  and  oral  argument  by  Charles  Quarlea. 

Bardben,  J,  The  first  ground  upon  which  it  is  sought  to 
reverse  the  order  appealed  from  is  that  the  complaint  shows 
upon  its  face  that  the  publication  in  question  was  a  news- 
paper report  of  a  "  judicial,  legislative,  or  other  public  official 
proceeding  authorized  by  law,  and  of  some  public  statements 
in  the  course  of  such  proceeding,"  and  as  such  privileged 
under  sec.  4256<z,  Stats.  1898.  That  section  reads  as  foUowa: 
"  The  proprietor,  publisher,  editor,  writer  or  reporter  upon 
Vol.  108  —  37 
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any  newspaper  published  in  this  state  shall  not  be  liable  in 
any  civil  action  for  libel  for  the  publication  in  such  news- 
paper of  a  true  and  fair  report  of  any  judicial,  legislative  or 
other  public  official  proceeding  authorized  by  law,  or  of  any 
public  statement,  speech,  argument  or  debate  in  the  coarse 
of  such  proceeding.  This  section  shall  not  be  construed  to 
exempt  any  such  proprietor,  publisher,  editor,  writer  or  re- 
porter from  liability  for  any  libelous  matter  contained  in  any 
head  line  or  headings  to  any  such  report,  or  to  libelous  re- 
marks or  comments  added  or  interpolated  in  any  such  report 
or  made  and  published  concerning  the  same,  which  remarks 
or  comments  were  not  uttered  by  the  person  libeled  or  spoken 
concerning  him  in  the  course  of  such  proceeding  by  some 
other  person.  Any  true  statement,  explanation,  correction 
or  retraction  published  without  comment  in  any  such  news- 
paper within  a  reasonable  time  after  any  publication  in  vio- 
lation of  this  section,  or  after  the  publication  of  any  libelous 
matter,  or  in  the  next  issue  after  notice  of  such  publication, 
may  be  introduced  upon  the  trial  of  any  such  action  as  a  suffi- 
cient defense  against  any  imputation  of  malice  and  against 
the  recovery  of  any  damages  except  actual  damages." 

Neither  the  scope  nor  constitutionality  of  this  law  is  argued 
by  the  appellants.  It  is  simply  asserted  that  the  matter  pub- 
lished comes  within  the  purview  of  the  law,  and  the  argu- 
ment presented  is  in  support  of  that  view.  If  this  argument 
is  well  founded,  then  the  question  suggested  would  properly 
be  for  consideration;  if  not,  then  the  alleged  libelous  article 
must  be  considered,  tested,  and  disposed  of  under  the  settled 
rules  of  law  governing  such  matters. 

We  find  no  difficulty  in  the  determination  of  this  point. 
The  chief  reason  urged  by  appellants  in  support  of  their  po- 
sition is  that  it  nowhere  appears  in  the  complaint  '*that  the 
report  in  question  is  not  a  true  or  is  not  a  fair  report  of  this 
public  official  proceeding."  The  difficulty  with  this  conten- 
tion is  that  the  article  in  question  is  not,  and  does  not  pur- 
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port  to  be,  a  report  of  any  such  proceeding.  On  the  con- 
trary, after  reciting  that  an  injunction  bad  been  obtained 
on  the  ground  of  a  conspiracy  between  Payne  and  Pfister^ 
it  charges  that  they  have,  by  means  of  their  wealth  and  po- 
litical power,  obtained  absolute  control  of  the  mayor  and  a 
majority  of  the  counoilmen,  and  that  the  men  who  did  the 
baying  have  in  no  wise  lost  caste;  that  Mr.  Payhe  is  looked 
ap  to  in  national  affairs,  and  Mr.  Pfister  continues  to  be  a 
leader  in  social  circles.  By  what  process  of  reasoning  can 
it  be  said  that  this  is  a  ^^true  and  fair  report,"  or  any  report 
at  all,  of  a  judicial  or  other  public  official  proceeding,  or  of 
any  speech,  argument,  or  debate  in  the  course  of  such  pro- 
ceeding? Beyond  the  recitation  that  an  injunction  had  been 
secured,  there  is  nothing  in  the  article  that  approaches  the 
semblance  of  a  report.  The  substance  of  the  publication  is 
plainly  the  opinion  of  the  writer,  couched  in  language  easily 
understood  and  certain  of  intent.  As  stated  in  the  opinion 
of  the  trial  judge:  "Here  is  a  direct  charge  of  bribery  in- 
volving the  plaintiff  as  one  of  the  bribers;  a  strong  charge 
to  the  effect  that  the  moral  sense  of  the  community  has 
fallen  very  low,  because  the  plaintiff,  and  the  others  charged 
with  him,  appear  without  loss  of  caste  in  Milwaukee,  and 
are  leaders  in  political  and  social  circles."  The  matter 
printed  involves  the  conclusions  and  deductions  of  the  writer, 
is  clearly  libelous  ^?i3r  «^,  and  from  its  very  nature  could  not 
have  been,  and  cannot  by  the  most  generous  latitude  of  con- 
struction be  construed  to  be,  a  report  of  a  judicial  or  other 
public  official  proceeding.  We  think  it  sufficiently  appears 
from  the  complaint  that  the  imputations  of  bril)eryand  cor- 
ruption were  distinctly  the  product  of  the  defendants,  and 
are  of  such  a  nature,  when  the  whole  article  is  considered, 
as  not  to  come  within  the  purview  of  the  statute  under  the 
broadest  or  most  liberal  interpretation  possible.  If  the  va- 
lidity of  the  statute  be  admitted,  a  publication,  to  be  privi- 
leged, must  have  been  made  in  good  faith,  must  be  a  true 
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and  impartial  report  of  the  matter  involved,  and  without 
exaggeration  or  the  introduction  of  irrelevant  defamatory 
matter.  The  publication  in  question  is  very  far  from  the 
line  suggested,  and  hence  the  ruling  of  the  trial  court  on 
this  branch  was  amply  justified.  See  Buckataff  v.  Ricka^  94 
Wis.  34. 

2.  The  second  ground  of  error  is  based  upon  the  claim 
that  the  complaint  does  not  state  a  cause  of  action  as  against 
the  defendants  lUley^  Tweedy^  and  Rvhlee^  who  were  direct- 
ors of  the  defendant  corporation.  We  have  held  that  the 
publication  in  question  was  libelous,  and  therefore  action- 
able. All  persons  engaged  in  publishing  and  circulating  a 
libel  are  responsible  therefor,  and  may  be  proceeded  against 
either  jointly  or  severally.  Newell,  Slander  &  L,  240;  Bdo 
V,  FuUer,  84  Tex.  460 ;  Smith  v.  Utley,  92  Wis.  133.  Officers, 
stockholders,  or  members  of  a  publishing  corporation  are 
not  liable  for  a  libelous  publication  simply  because  of  oflB- 
cial  position  or  membership,  unless  they  come  within  one  of 
the  exceptions  hereinafter  named.  Their  liability,  if  any, 
springs  from  their  active  agency  in  producing  and  circulat- 
ing the  libel.  But  if  it  be  shown  that  they  in  any  way  aided, 
assisted,  or  advised  its  publication  or  circulation,  or  that  their 
duties  as  officers  or  agents  of  the  concern  were  of  such  a  char- 
acter as  to  charge  them  with  the  performance  of  functions 
concerning  the  publication  and  circulation  of  the  paper,  such 
duties  being  of  such  nature  that  the  law  implies  that  such 
officers  or  agents  knew  or  ought  to  have  known  of  the  publica- 
tion, they  are  liable,  and  cannot  defend  on  the  ground  merely 
that  they  did  not  know  about  the  libel  until  after  it  was 
published.  This  was  distinctly  held  in  Smith  v.  UUey^  92 
Wis.  133,  and  the  cases  and  text-books  sustaining  the  propo- 
sition are  there  cited. 

It  is  elementary  law,  as  applied  to  code  pleadings,  that  a 
complaint  will  not  be  overthrown  on  demurrer  unless  it  is 
wholly  insufficient.     Every  reasonable  intendment  is  to  be 
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maxie  in  its  favor.  Morse  v.  Gilma/riy  16  Wis.  504;  Miller  v. 
Bayer,  94  Wis.  128;  VaUey  L  W.  Mfg.  Co.  v,  Ooodrick,  103 
Wis.  436;  MUes  v.  Mut.  R.  F.  L.  Abbo.,  ante,  p.  421.  In 
pursuance  of  this  rule,  and  by  aid  of  the  statute  (sec.  2668, 
Stats.  1898),  "  if  the  essential  facts  can  be  gathered  from 
the  pleading,  or  may  reasonably  be  inferred  from  its  allega- 
tions, it  is  good,  though  such  allegations  be  in  form  uncer- 
tain, incomplete,  and  defective.'*  See  Flanders  v.  Mo  Vickar, 
7  Wis.  372;  Horn  v.  Ludingtorhy  28  Wis.  81;  MerriU  v.  Mer- 
riUj  53  Wis.  522.  A  narrow  rule  seems  to  have  been  indi- 
cated in  Simonsen  v.  Rerold  Oo.  61  Wis.  626,  in  testing  a 
complaint  somewhat  similar  to  the  one  in  question.  There  the 
allegation  was  that  the  defendant  Colman  '^  was  and  is  the 
principal  proprietor  of  said  Herold  Company,  and  interested 
in,  and  proprietor  and  manager  of,  said  newspaper."  In 
the  decision  it  was  said,  ^^  The  averment  that  he  is  manager  of 
the  newspaper  does  not  necessarily  import  that  he  controls 
its  columns."  The  real  question  at  issue  was  whether  it 
might  reasonably  have  been  inferred  from  all  the  allegations 
of  the  complaint  that  he  had  such  control,  and  not  whether 
any  particular  allegation  necessarily  imported  such  S  con- 
clusion. 

The  real  question,  therefore,  is  whether,  by  a  fair  and  rea- 
sonable construction  of  all  of  its  allegations,  the  complaint 
charges  that  these  defendants  caused  this  publication  merely 
in  the  sense  that  they  carried  on  the  business  affairs  of  the 
corporation,  or  whether,  as  such  officers,  they  had  adopted  a 
policy  for  the  corporation  in  opposition  to  the  street-railway 
ordinance,  and  of  abuse  and  defamation  of  plaintiff,  and 
whether  it  may  be  reasonably  inferred  therefrom  that  the 
publication  in  question  was  made  in  consonance  with  and 
pursuant  to  the  policy  so  adopted,  so  that  it  can  be  said 
their  action  comes  within  the  rule  of  law  stated.  It  is  not 
claimed  that  the  complaint  shows  that  the  directors,  as  such, 
were  charged  with  duties  with  reference  to  the  publication 


682  SUPREME  COURT  OF  WISCONSIN.         [108 

Pfister  vs.  The  Sentinel  Ckx  and  othera 

and  circulation  of  the  newspaper  from  which  the  law  would 
imply  knowledge,  and  consequent  liability  for  the  publica- 
tion of  a  libel,  by  virtue  of  mere  official  position.  The 
complaint  does  not  by  positive  allegation  charge  that  the 
directors  advised  or  counseled  this  specific  libeL  It  does 
allege,  however,  that,  during  the  pendency  of  said  ordinance, 
Myrick^  as  managing  editor,  and  the  other  defendants,  as  the 
majority  of  the  board  of  directors,  had  caused  the  corpora- 
tion, in  its  newspaper,  to  continuously  oppose  the  adoption 
of  said  ordinance,  and  had  caused  the  publication  of  many 
violent  and  inflammatory  articles  in  opposition  thereto,  im- 
pugning the  motives  of  the  members  of  the  council  who  fa- 
vored the  same,  and  insinuating  that  the  plaintiff  was  seeking 
to  secure  votes  therefor  by  bribery  and  other  criminal  and 
unlawful  methods  and  influences,  and  had  maliciously  pur- 
sued the  plaintiff  with  insinuations  of  criminal  acts,  and 
caused  to  be  published  in  the  said  newspaper  veiled  insinua- 
tions that  the  plaintiff  was  guilty  of  bribery.  A  natural, 
and  we  may  say  a  necessary,  inference  from  these  allega- 
tions is  that  the  corporation,  under  direction  of  said  defend- 
ants, had  adopted  a  distinct  line  of  policy  in  opposition  to 
the  ordinance  and  condemnatory  of  the  plaintiff.  Then 
follow  the  allegations  quoted  in  the  statement  While  not 
stated  in  so  many  words,  the  inference  follows  as  naturally 
and  reasonably  as  though  so  stated  that  the  libelous  publi- 
cation was  made  in  pursuance  of  the  policy  theretofore 
adopted  by  said  directors. 

Construing  the  complaint  with  that  liberality  which  the 
law  demands,  and  indulging  in  every  reasonable  intend- 
ment to  support  it,  we  reach  this  conclusion:  The  defend- 
ants, who  constitute  the  inajority  of  the  board  of  directors^ 
had  caused  the  corporation,  through  its  newspaper,  to  adopt 
a  policy  of  bitter  opposition  to  the  adoption  of  the  proposed 
ordinance;  that  in  following  out  this  line  of  policy  they  had 
caused  violent  and  inflammatory  articles  to  be  published 
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defamatory  of  the  plaintiff  and  insinuating  that  he  was 
guilty  of  criminal  and  unlawful  methods  in  attempting  to 
secure  its  passage,  and  had  been  guilty  of  bribery;  that  in 
further  continuance  thereof  they  caused  the  false  and  de- 
famatory matter  mentioned  to  be  published  and  circulated. 
Their  liability,  if  any,  must  rest  upon  the  fact  that  they 
have,  by  their  official  action  as  directors,  caused  the  corpo- 
rlEition  to  adopt  a  slanderous  policy  towards  plaintiff,  which 
resulted  in  the  publication  and  circulation  of  the  alleged 
libel.  It  may  be  that  the  proof  will  fall  short  of  the  allega- 
tion. With  that  we  have  no  concern.  We  deal  only  with 
the  allegations  of  the  complaint  and  the  natural  and  rea- 
sonable inferences  arising  therefrom.  Considering  such  al- 
legations, and  indulging  such  inferences,  we  conclude  {hat 
sufficient  appears  in  the  complaint  to  bring  the  defendants 
within  the  rule  of  responsibility  before  mentioned. 

It  is  in  the  respect  heretofore  suggested  that  the  com- 
plaint herein  differs  from  that  in  Simonaen  v.  nevoid  Co.  61 
Wis.  626,  and  is,  therefore,  distinguishable  from  it.  It  is 
not  to  be  understood  that  such  directors  are  responsible 
merely  because  they  have,  by  official  action,  caused  the  cor- 
poration to  adopt  a  policy  of  opposition  to  the  ordinance 
and  critical  of  plaintiff.  Such  policy  must  be  shown  to  be 
one  of  vilification  and  libel,  and  it  must  appear  that  the 
publication  in  question  was  made  pursuant  thereto,  or  that 
they  actually  advised  or  counseled  this  specific  act;  else 
they  cannot  be  held  liable. 

By  the  Court. —  The  order  appealed  from  is  affirmed. 
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NoETHBEN  Electtbioal  Manufaotueino  Compant,  Appellant, 
ya.  The  J.  C.  Waohbe  Company,  Respondent. 

December  If,  1900— January  8,  290L 

Sale  of  chattels:  Consignment  for  sale:  Agency:  Evidence, 

1  If  a  consignee  of  goods  is  at  liberty,  under  the  contract  between  him 
and  the  consignor,  to  sell  at  any  price  he  likes  and  receive  pay- 
ment at  any  time  he  likes,  but  is  to  be  bound,  if  he  sells  the  goods, 
to  pay  the  consignor  for  them  at  a  fixed  price,  their  relation  is  not 
that  of  principal  and  agent,  and  the  consignor  cannot  maintain  an 
action  against  the  purchaser  for  the  prio& 

&  A  consignee  may,  by  the  terms  of  his  agreement^  be  the  agent  of 
the  consignor  until  the  consigned  goods  are  sold,  and  when  they 
are  sold  become,  as  between  him  and  the  consignor,  the  purchaser 
*  of,  and  principal  debtor  for,  the  goods. 

&  Where,  in  an  action  by  the  consignor  against  a  purchaser  from  the 
consignee,  defendant  claimed  that  at  the  time  of  his  purchase  the 
consignee  was  not  an  agent  but  a  vendee  of  the  plaintiff,  evidence 
that  prior  to  the  action  the  plaintiff  exacted  payment  from  the 
consignee  and  drew  upon  the  latter  for  the  price  is  admissibla 

Appeal  from  a  judgment  of  the  superior  court  of  Mil  wan- 
kee  county:  Oseen  T.  Williams,  Judge.    Affmnsd. 

For  the  appellant  there  was  a  brief  by  Winkler^  FlanderSj 
Smith,  BoUum  dk  Vilasy  and  oral  argument  by  K  P.  ViUu. 

For  the  respondent  there  waa  a  brief  by  JS^ath.  Perdss  cfe 
SonSy  and  oral  argument  by  G.  D.  Ooff. 

Cassodat,  C.  J.  The  complaint  alleges,  in  effect,  that  the 
plaintiff  is  a  corporation  existing  under  the  laws  of  this  state, 
engaged  in  the  manufacture  and  sale  of  electrical  apparatus 
and  machinery,  having  its  principal  place  of  business  at 
Madison,  and  that  the  defendant  is  a  corporation  existing 
under  the  laws  of  this  state,  having  its  principal  place  of 
business  at  Milwaukee ;  that  this  action  is  brought  to  recover 
$145,  as  the  agreed  price  of  one  eight  horse  power  motor, 
furnished^  sold,  and  delivered  by  the  plaintiff  to  the  defend- 
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ant  at  Milwaukee  July  15, 1898,  which  sum  the  defendant 
then  and  there  promised  and  agreed  to  pay  to  the  plaintiff, 
and  which  it  had  failed  to  do,  though  often  requested.  The 
defendant  answered  by  way  of  admissions  and  denials.  At 
the  close  of  the  trial  of  such  issues  the  jury  returned  a  ver- 
dict in  favor  of  the  defendant.  From  the  judgment  entered 
thereon  accordingly  the  plaintiff  brings  this  appeal. 

Error  is  assigned  because  the  court  refused  to  direct  a  ver- 
dict in  favor  of  the  plaintiff  for  $130,  or  to  set  aside  the 
verdict  and  grant  a  new  trial.  This  is  based  upon  the  theory 
that  the  motor  was  the  property  of  the  plaintiff  up  to  the 
moment  when  it  was  sold  to  the  defendant  by  Julius  Andrae 
&  Sons  Company,  acting  only  as  agent  of  the  plaintiff,  and 
liable  to  account  to  it  only  in  that  capacity.  In  other  words, 
it  is  claimed  that  the  verdict  is  not  supported  by  the  evidence. 

It  appears  from  the  record,  and  is  undisputed,  that  Sep- 
tember 3, 1897,  the  plaintiff  entered  into  a  written  contract 
with  Julius  Andrae  &  Sons  Company  whereby,  in  effect,  the 
latter  company  was  appointed  and  constituted  the  plaintiff's 
sole  and  exclusive  agent  for  the  sale  of  its  electric  generators 
and  motors  in  Milwaukee  for  the  term  of  three  years,  unless 
sooner  terminated  as  therein  provided;  that  in  making  such 
sales  the  Andrae  Company  was  to  have  a  commission  as 
therein  stated;  that  all  proceeds  of  such  sales  were  to  be 
immediately  transmitted  to  the  plaintiff,  and,  when  com- 
pleted by  final  payment,  the  Andrae  Company  was  to  be 
credited  with  the  amount  of  their  commissions  and  compen- 
sation, as  therein  provided ;  that  such  contract  provided  that 
it  might  be  terminated  by  either  party  thereto  upon  sixty 
days'  prior  written  notice.  There  is  testimony  on  the  part 
of  the  plaintiff  to  the  effect  that  in  the  latter  part  of  March, 
1898,  or  in  April  of  that  year,  the  plaintiff  gave  such  written 
notice  for  such  termination  of  the  contract,  and  that  such 
sixty  days  expired  a  short  time  prior  to  July  15, 1898.  It 
is  in  evidence  and  undisputed  t'^at  on  March  10, 1898,  and 
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prior  to  the  service  of  Bnch  notice,  the  plaintiff  consigned  to 
the  Andrae  Corapany  three  secondhand  motors, including  the 
one  in  question,  and  thereupon  sent  to  that  company  a  state- 
ment of  such  consignment}  giving  the  price  of  each  motor,  as 
follows,  to  wit: 

Northern  Electrical  Manufacturing  Company. 

Madiaon,  Wi&,  March  10,  "Sa 
X  Andrae  Sc  Sons  Ca,  Milwaukee,  WI&: 

To  1    6H.  P.  2,202  motor,     secondhand $100 

1    8H.  P.  2,202       ••  •*  180 

115H.P.2,202       -  -  210 


|440 
On  canngnment    Entered. 

There  is  evidence  on  the  part  of  the  defendant  to  the  effect 
that  the  first  secondhand  motor  so  named  on  the  bill  of  con- 
signment to  the  Andrae  Company  at  the  stated  price  of  $100 
was  sold  by  that  company  April  4, 1898,  for  $130,  and  there- 
upon it  settled  with  the  plaintiff  therefor  by  paying  $100, 
and  also  that  the  third  secondhand  motor  so  named  on  such 
bill  of  consignment  to  the  Andrae  Company  at  the  stated 
price  of  $210  was  sold  by  that  company  April  19, 1898,  for 
$225;  that  the  other  secondhand  motor  so  named  on  snch 
bill  of  consignment  to  the  Andrae  Company  at  the  stated 
price  of  $130  was  sold  July  15,  1898,  by  that  company  to 
the  defendant  herein  for  $145,  which  is  just  the  amount 
claimed  by  the  plaintiff  in  its  complaint;  that  a  few  minutes 
after  snch  sale  the  vice-president  of  the  Andrae  Company 
informed  the  secretary  of  the  plaintiff  that  he  had  sold  that 
motor  to  the  defendant  herein,  and  that  the  secretary  re- 
plied: "That  is  good.  I  will  notify  our  folks  at  Madison 
to  take  it  off  the  consignment  and  put  it  on  the  general  ac- 
count,"—  and  that  the  vice-president  of  the  Andrae  Com- 
pany acquiesced ;  that  prior  to  the  time  when  the  plaintiff 
made  such  consignment,  March  10,  1898,  the  secretary  of 
the  plaintiff  was  in  the  store  of  the  Andrae  Company,  and 
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told  its  vice-president  that  the  plaintiff  had  three  motors 
which  it  coald  not  sell  in  Madison,  that  they  were  made  by 
its  predecessors  and  were  not  standard,  that  they  were  sec- 
ondhand and  out  of  date,  that  the  Andrae  Cofnpany  could 
sell  much  more  readily  in  Milwaukee  than  the  plaintiff,  and 
that  he  would  send  them  to  the  Andrae  Company  on  con- 
signment,—  and  did  in  a  few  days  afterwards,  but  did  not 
state  the  price  at  which  it  would  sell  them,  nor  the  price  he 
would  require  the  Andrae  Company  to  sell  them  at;  that  he 
said  the  Andrae  Company  could  sell  them  at  any  price  it 
pleased;  that,  upon  the  receipt  of  the  bill  of  consignment 
quoted,  the  Andrae  Company  knew  from  that  what  they 
would  cost  it. 

On  July  15, 1898,  and  after  such  sale  to  the  defendant,  the 
Andrae  Company  wrote  to  the  plaintiff  to  the  effect  that  it 
had  that  day  sold  and  delivered  to  its  customer  the  second- 
hand motor  which  the  plaintiff  charged  to  it  at  |130  on 
consignment  account  March  10, 1898.  That  letter  was  re- 
ceived by  the  plaintiff  July  16, 1898.  On  the  same  day  the 
plaintiff  wrote  to  the  defendant,  insisting  that  that  motor 
must  be  settled  for  directly  with  the  plaintiff;  that  the  An- 
drae Company  never  had  any  license  to  sell  for  the  plaintiff 
except  on  written  contract;  and  that  in  selling  the  motor 
in  question  it  had  gone  outside  of  its  former  arrangement. 
To  that  letter  the  defendant  replied  to  the  effect  that  the 
purchase  was  made  by  it  from  the  Andrae  Company,  and 
that  the  defendant  could  not  recognize  the  plaintiff  in  the 
deal  at  all. 

It  is  undisputed  that  the  sale  was  actually  made  to  the 
defendant  by  the  Andrae  Company.  It  is  true  that  the 
plaintiff's  secretary  was  at  the  Andrae  Company's  place  of 
business  July  15,  1898,  for  the  purpose  of  removing  all  un- 
sold machinery  belonging  to  the  plaintiff,  including  the 
motor  in  question ;  but  it  is  conceded  that  when  he  was  in- 
formed by  the  Andrae  Company  that  it  probably  had  a  cub- 
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tomer  for  that  motor  he  consented  that  it  might  make  the 
sale,  and,  presumably,  in  the  absence  of  anything  appearing 
to  the  contrary,  on  the  same  terms  that  the  other  two  sec- 
ondhand motors  had  been  sold.  In  support  of  the  verdict 
such  evidence  mnst  be  construed  as  favorably  to  the  defend- 
ant as  it  will  legitimately  bear.  Such  evidence,  so  construed, 
is  sufficient  to  bring  the  case  within  the  rule  stated  in  Ex 
parte  White^  6  Ch.  App.  403,  where  it  is  said  that  if  an 
agent  ^' sells  at  the  price  at  which  he  is  authorized  by  his 
principal  to  sell,  and  upon  the  credit  which  he  is  authorized 
by  his  principal  to  give,  and  the  customer  pays  him  accord- 
ing to  his  contract,  then,  no  doubt,  he  is  bound,  like  any 
other  agent,  as  soon  as  he  receives  the  money,  to  hand  it 
over  to  the  principal.  But  if  the  consignee  is  at  liberty,  ac- 
cording to  the  contract  between  him  and  his  consignor,  to 
sell  at  any  price  he  likes,  and  receive  payment  at  any  time 
he  likes,  but  is  to  be  bound,  if  he  sells  the  goods,  to  pay  the 
consignor  for  them  at  a  fixed  price  and  at  a  fixed  time, — 
whatever  the  parties  may  think, —  their  relation  is  not  that 
of  principal  and  agent.'*  That  case  was  affirmed  in  the 
House  of  Lords,  TowU  <Sk  Co.  v.  White,  21  Weekly  Eep.  466. 
See,  also,  Nutter  v.  Wheeler^  2  Lowell,  346,  and  cases  there 
cited;  Benj.  Sales  (7th  ed.),  7,  and  cases  there  cited.  We 
must  hold  that  the  verdict  is  sustained  by  the  evidence. 

Exception  is  taken  because,  after  charging  the  jury  to  the 
effect  that,  if  they  found  that  the  Andrae  Company  made  the 
sale  as  the  mere  agent  or  factor  of  the  plaintiff,  then  they 
must  find  for  the  plaintiff,  the  court  further  charged  the 
jury  as  follows:  **But  if  you  determine  from  all  the  credi- 
ble evidence  in  the  case  that  the  Julius  Andrae  Sons  Com- 
pany was  in  fact  a  purchaser,  and  became  liable  for  the 
price  of  the  motor  when  sold,  as  a  principal  debtor,  then 
your  verdict  in  the  case  should  be  for  the  defendant.  A 
consignee  may,  by  the  terms  of  his  agreement,  be  the  agent 
of  the  consignor  until  the  consigned  goods  are  sold,  and 
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when  sold  become,  as  between  him  and  the  consignor,  the 
purchaser  of,  and  principal  debtor  for,  the  goods  sold."  We 
perceive  no  error  in  such  portions  of  the  charge.  In  our 
judgment,  the  evidence  mentioned  justified  such  instruc- 
tions. We  perceive  no  error  in  admitting  evidence  tending 
to  prove  that  prior  to  the  commencement  of  this  action  the 
plaintiff  exacted  payment  from  the  Andrae  Company,  and 
drew  on  it  for  the  price,  named  in  the  consignment,  of  the 
motor  in  question.  Such  evidence  was  in  the  nature  of  ad- 
missions.   We  find  no  reversible  error  in  the  record. 

By  the  Court, —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  afllrmed. 

Bakdbek,  J.,  took  no  part. 


DuHMBB,  Respondent,  vs.  Thb  Milwaukee  Eleotsio  Rail-  iIqs 689 

WAT  &  Light  Company,  Appellant.  '^^      *380 
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Street  railway k  Injury  to  person  crossing  track:  Failure  to  look  for  ajh 
proaching  car:  Court  and  jury:  Instructions:  Special  verdict:  Set- 
ting  aside  findings:  Judgment:  Appeal, 

L  Plaintiff  was  injured  while  Grossing  the  tracks  of  defendant's  elec- 
tric street  railway  by  a  car  striking  the  wagon  on  which  he  was 
riding.  It  was  admitted  on  the  trial  and  found  in  the  special  ver- 
dict that  neither  he  nor  the  driver  of  the  wagon  looked  in  that 
direction  to  see  whether  a  car  was  approaching,  before  starting  to 
cross  the  track.  Held,  as  matter  of  law,  that  he  was  guilty  of  con- 
tributory negligence,  notwithstanding  a  finding  of  the  jury  to  the 
contrary. 

a.  It  was  error,  in  such  case,  to  instruct  the  jury  that,  even  if  neither 
plaintiff  nor  the  driver  looked,  still  they  were  not  guilty  of  con- 
tributory negligence  if  a  person  exercising  ordinary  care  who  had 
looked  would  have  considered  it  safe  to  cross  the  traokbeca\iaeth« 
oar  was  so  far  away. 
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&  The  rule  that  if  plaintifiF  was  placed  in  a  situation  of  danger  by  de- 
fendant's negligence,  and  was  compelled  to  choose  one  of  several 
lines  of  action  in  the  presence  of  imminent  danger,  the  fact  that 
he  did  not  choose  the  best  means  of  escape  does  not  charge  him 
with  negligence,  is  not  applicable  to  a  case  where  plaintiff  by  his 
own  negligence,  had  placed  himself  in  the  position  of  danger. 

4  Where  no  motion  was  naade  in  the  trial  court  to  strike  out  finding 
in  the  special  rerdict  which  were  contrary  to  the  undisputed  evi- 
dence, and  for  judgment  on  the  verdict,  this  court  will  not  direct 
judgment  but  wUl  order  a  new  triaL 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.    Heversed. 

This  is  an  action  for  personal  injuries.  The  facts  shown 
in  the  evidence  were  as  follows: 

State  street,  in  the  city  of  Milwaukee,  is  a  public  highway 
running  east  and  west,  npon  which  the  defendant  company 
operates  double  railway  tracks,  the  cars  being  propelled  by 
electricity.  The  roadway  of  the  street  is  about  forty  feet 
wide  between  the  curbstones,  the  car  tracks  being  in  the 
center  of  the  street,  and  there  being  a  distance  of  about 
thirteen  feet  from  the  outside  track  to  the  curbstone  npon 
each  side.  Thirteenth  and  Fourteenth  streets  are  north  and 
south  streets,  which  cross  State  street  at  right  angles  and 
one  block  apart.  Between  Thirteenth  and  Fourteenth  streets 
there  is  also  an  eighteen-foot  alley  running  north  and  south 
and  crossing  State  street  at  right  angles.  The  center  of  the 
alley  is  166  feet  west  of  Thirteenth  street. 

On  the  2Sth  of  May,  1898,  the  plaintiff,  a  man  aged  thirty- 
eight  years,  was  riding  on  a  wagon  loaded  with  two  large 
sticks  of  timber  forty  feet  long;  the  wagon  being  drawn  by 
one  horse,  and  the  front  and  rear  axles  thereof  being  about 
twenty-six  feet  apart.  The  plaintiff  sat  on  one  of  the  tim- 
bers about  two  feet  forward  from  the  hind  axle;  and  the 
driver,  one  Jacob  Freuh,  sat  upon  the  front  part  of  the 
wagon.  In  this  condition  the  teamster  drove  south  on 
Thirteenth  street  to  State  street,  and  then  turned  west  on 
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8tate  street,  and  drove  on  the  south  side  of  the  railway 
tracks.  His  purpose  was  to  enter  the  alley  between  Thir- 
teenth and  Fourteenth  streets  on  the  north  side  of  State 
street.  As  the  teamster  approached  the  alley,  they  saw 
a  car  approaching  from  the  west  on  the  south  track  of 
State  street,  and  the  teamster  stopped,  and  waited,  and  let 
the  car  pass.  Immediately  after  the  passage  of  the  east- 
bound  car,  he  turned  his  horse  north,  making  a  semicircle, 
in  order  to  drive  into  the  alley,  and  the  horse  proceeded  at 
the  usual  gait  across  both  lines  of  railway  track,  and  was 
about  to  enter  the  alley,  when  one  of  the  defendant's  cars 
coming  from  the  east  ran  into  the  wagon  about  twenty- 
three  feet  from  the  front  end  of  the  timber,  turning  the 
wagon  over,  and  shoving  it  ten  feet  or  so  west,  and  injuring 
the  plaintiff.  The  accident  happened  at  noon,  and  the  rails 
of  the  railway  track  were  dry.  The  negligence  claimed  by 
the  plaintiff  was  the  excessive  speed  of  the  car  and  that  no 
warning  was  given  by  the  motorman. 

The  jury  rendered  the  following  special  verdict :  "  (1)  Was 
plaintiff  injured  on  May  28, 1898,  on  State  street,  between 
Thirteenth  and  Fourteenth  streets,  by  a  collision  between 
the  wagon  he  was  riding  upon  and  one  of  the  defendant's 
oars?  By  the  Court:  Yes.  (2)  "Was  the  motorman  of  de- 
fendant's car  guilty  of  a  want  of  ordinary  care  which  prox- 
imately caused  plaintiff's  injury?  Yes.  (3)  Did  the  teamster, 
Jacob  Freuh,  look  to  the  east,  to  ascertain  whether  or  not  a 
car  was  approaching,  before  driving  north  upon  defendant's 
tracks  ?  By  ths  Court:  No.  (4)  Did  plaintiff  look  to  the 
east  for  an  approaching  car  before  starting  north  across  de- 
fendant's tracks?  By  the  Cov/rt:  No.  (5)  Was  the  teamster, 
Jacob  Freuh,  guilty  of  a  want  of  ordinary  care  which  prox- 
imately contributed  to  the  injury?  No.  (6)  Was  the  plaint- 
iff guilty  of  a  want  of  ordinary  care  which  proximately 
contributed  to  the  injury?  No.  (7)  If  tbe  court  should  be 
of  the  opinion  that  plaintiff  is  entitled  to  recover,  at  ^Yiat 
£um  do  you  assess  his  damages?    $3,733." 
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The  court  rendered  judgment  for  the  plaintiff  upon  this 
verdict,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Spoaner^  Hosecrantz 
<&  Spoonevy  and  oral  argument  by  C.  M.  Roaecra/ntB. 

For  the  respondent  there  was  a  brief  by  O* Connor ^  Ham- 
md  dh  SchmitZy  and  oral  argument  by  A,  J.  Sckmitz. 

WtNSLow,  J,  "Whatever  difference  of  opinion  there  may 
be  upon  the  subject  as  an  original  proposition,  it  is  now 
firmly  settled  as  a  part  of  the  law  of  this  state  that  it  is  the 
duty  of  a  person  approaching  the  track  of  an  electric  street 
railway,  whether  he  be  walking  or  riding  in  a  vehicle, 
to  look  and  listen  for  approaching  cars;  and  that  if  he 
fails  to  do  so,  and  is  injured  by  a  car  while  crossing  the 
track,  he  is  guilty  of  contributory  negligence  as  matter  of 
law.  Cawleij  v.  La  Crosse  City  R.  Co.  101  Wis.  145;  Ryan 
V.  La  Crosse  City  R,  Co,^  ante^  p.  122;  WUU  v.  Ashland  Z., 
JP.  c6  S.  R.  Co.y  antey  p.  255.  This  conclusion  seems  also  to 
have  the  weight  of  judicial  opinion  in  other  states  in  its 
favor.    Booth,  St  Ky.  Law,  §§  312,  815. 

This  legal  proposition  necessitates  reversal  of  this  oase, 
because  it  was  admitted  upon  the  trial  and  found  by  the 
jury  that  neither  the  plaintiff  nor  the  driver  of  the  wagon 
looked  eastward  before  they  started  to  cross  the  defend- 
ant's track.  It  is  true  that  the  jury  found,  in  answer  to 
questions  5  and  6  of  the  special  verdict,  that  neither  the 
plaintiff  nor  the  driver  was  guilty  of  contributory  negli- 
gence; but,  the  fact  that  they  failed  to  look  and  listen  hav- 
ing been  admitted  and  previously  found,  contributory  negli- 
gence was  thereby  established  as  matter  of  law,  and  the 
question  was  no  longer  open. 

Furthermore,  manifest  error  was  committed  by  the  court 
in  its  charge  with  reference  to  the  last-named  question.  The 
court  charged,  in  substance,  that,  even  if  they  did  not  look, 
still  they  were  not  guilty  of  contributory  negligence  if  a 
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person  exercising  ordinary  care  who  had  looked  would  have 
considered  it  safe  to  cross  the  track  because  the  car  was  so 
far  east;  and,  further,  that  if  the  plaintiflF  and  the  driver 
were  placed  in  a  situation  of  danger  by  defendant's  negli- 
gence, and  were  compelled  to  choose  one  of  several  lines  of 
action  in  the  presence  of  imminent  danger,  the  fact  that  they 
did  not  choose  the  best  means  of  escape  does  not  charge 
them  with  negligence.  Both  of  these  propositions  are  erro- 
neous; the  first,  because  it  emasculates  the  rule  requiring  a 
person  about  to  cross  a  railway  track  to  look  and  listen,  and 
the  second  because  it  is  not  applicable  to  a  case  where  the 
plaintiff,  by  his  own  negligence,  has  placed  himself  in  a 
position  of  danger. 

As  there  was  no  motion  by  defendant  in  the  trial  court 
to  strike  out  the  fifth  and  sixth  findings  and  for  judgment 
upon  the  verdict,  this  court  will  not  direct  judgment  but 
will  order  a  new  trial.  Convoy  v.  CI,  St,  P.,  M.  <&  0.  B,  Co. 
96  Wis.  243. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

Babd££N,  J.,  took  no  part. 


Tbsoh,  Respondent,  vs.  The  Milwaukee  ELKcrrEio  Eailwat 
ifc  Light  Company,  Appellant. 

December  IS,  1900— January  8, 1901, 

Street  railways:  Negligence:  Injury  to  person  driving  across  tracks:  Con- 

trUmtory  negligence:  Duty  to  look  and  listen:  Right  of  way:  Sjpe- 

cial  verdict:  Instructions  to  jury.  — , 

54UkS02n\^ 

1.  The  doctrine  of  comparative  negligence  does  not  prevail  ixi  t\i\%  \  \o^  ^«^J 
state.  Therefore,  in  a  case  in  volving  the  subject  of  contr ibu\fiir y  '*^^''^''  \  Y\'7  \  \ 
ligence,  the  rule  that  obtains  in  some  jurisdictions  does  t^j^x  a»T*1^1'  \  \ 
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that  if  plain tifT  was  guilty  of  contributory  negligence  he  may 
yet  recover  if  defendant  discovered  his  peril  in  time  to  have  avoided 
injuring  him  by  the  exercise  of  ordinary  care;  nor  the  rule  that, 
notwithstanding  plaintiffs  negligence,  he  may  recover  if  defend- 
ant was  guilty  of  gross  negligence,  speaking  of  fault  not  amount- 
ing to  actual  intent  to  injure,  or  that  wanton  disregard  for  the 
safety  of  others  equivalent  thereto  sometimes  called  constructive 
intent;  nor  the  rule  that  if  plaintiff's  negligence  preceded  that  of 
the  defendant  in  time,  and  the  latter  by  the  exercise  of  ordi- 
nary care  could  have  avoided  injuring  the  former  and  failed  to  do 
so,  the  negligence  of  the  former  is  considered  a  condition,  and  Uie 
negligence  of  the  latter  the  sole  proximate  cause  of  the  injury, 
notwithstanding  such  condition  was  a  mere  continuance  of  the 
negligent  act  and  concurred  with  defendant's  fault  at  the  instant 
of  the  accident  to  produce  it. 

2L  The  doctrine  in  tliis  state  is  that  contributory  negligence  of  the 
plaintiff,  however  slight,  precludes  his  recovering  of  the  defendant 
on  the  ground  of  negligence,  regardless  of  the  degree  thereof,  speak- 
ing of  conduct  characterized  by  inadvertence,  not  tliat  misconduct 
known  in  the  decisions  of  this  court  as  gross  negligence. 

8.  Before  crossing  a  railway  track,  regardless  of  whether  it  be  a  steam 
or  electric  street  railroad,  a  person  should  look  both  ways  and  listen 
for  a  coming  car  and  perform  that  duty  when  and  where  it  will 
be  reasonably  certain  to  effect  its  purpose;  and  diversion  of  atten- 
tion, generally  speaking,  will  not  excuse  the  performance  of  such 
duty;  neither  will  misconduct  on  the  part  of  the  railway  com- 
pany. 

4  If  in  taking  a  special  verdict  questions  be  submitted  covering  singly 
all  the  material  controverted  facts  in  issue,  a  refusal  to  submit 
other  questions  covering  the  same  subjects  in  a  different  form,  or 
covering  evidentiary  facts,  is  proper. 

6.  A  refusal  to  instru(;t  a  jury  in  accordance  with  suggestions  contained 
in  special  questions  presented  for  submission  to  them,  or  the  giving 
of  instructions  in  repjard  to  a  particular  subject,  is  not  reversible 
error,  if,  by  the  verdict  rendered,  it  is  clear  that  the  facts  neces- 
sary  to  the  applicability  of  such  instructions  given  or  refused  did 
not  exist. 

6L  An  ordinary  traveler  upon  a  public  street  where  a  street-car  line  is 
located  and  operated  under  a  public  franchise  liaving  no  restric- 
tions or  regulations  as  to  the  manner  of  operating  cars,  has  not  the 
same  right  to  go  upon  the  track  and  compel  the  stopping  of  a  car 
to  enable  him  to  pass  over  the  track  as  the  operator  of  the  car  has 
to  delay  his  passjige  to  enable  the  car  to  pass* 
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7.  The  ordinary  traveler  has  the  right  of  way  in  crossing  a  Btreet<;ar 
track  in  advance  of  an  approaching  car,  if,  calculating  reasonably 
from  the  standpoint  of  a  person  of  ordinary  care  and  intelligence 
80  circumstanced,  he  has  sufficient  time^  proceeding  reasonably, 
to  clear  tiie  track  without  retarding  the  movement  of  the  car  if 
its  rate  of  speed  is  lawful;  and  if  it  turns  out  that  he  has  miscal- 
culated, he  is  not  chargeable  with  want  of  ordinary  care  or  with 
violating  any  rights  of  the  railroad  company  if  it  is  compelled  to 
retard  the  motion  of  the  car  or  even  stop  it  to  enable  such  person 
to  cross  the  track;  and  in  no  event  is  such  a  person  a  wrongdoer 
so  as  to  excuse  the  operator  of  the  car  from  not  exercising  ordi- 
nary care  to  avoid  injuring  such  person,  though  the  fault  of  such 
person  may  preclude  him  from  recovering  damages  for  any  injury 
that  may  result  in  part  from  his  conduct 

*&  If  a  person  about  to  cross  a  street-car  track  in  the  circumstances 
above  stated,  observes  a  car  that  is  coming  towards  him  at  an  un- 
reasonable rate  of  speed,  or  if  in  the  exercise  of  ordinary  care  he 
ought  to  observe  it,  such  care  requires  him  to  take  that  into  oonr 
eideration  in  determining  the  probability  of  his  being  able,  pro- 
ceeding reasonably  under  the  circumstances,  to  clear  the  track 
and  avoid  being  injured  by  a  collision  with  the  car. 

H  If  a  person,  traveling  with  a  horse  and  carriage,  approaches  a  street 
crossing  to  pass  over  double  street-car  tracks  locjited  on  the  street 
running  at  right  angles  with  that  on  which  he  is  approaching,  ob- 
serves a  car  coming  from  the  left  on  the  track  nearer  him  and  one 
from  the  riglit  on  the  other  track,  and  stops  for  such  cars  to  pass, 
the  horse  being  located  about  ten  feet  from  the  nearest  car  rail, 
and  the  car  from  the  left  passes  by  and  stops  at  the  right-hand  cross- 
walk and  the  one  from  the  right  passes  over  the  street.— the  con- 
ditions being  sucli  that  he  can  see  the  farther  track  at  the  right, 
looking  by  the  front  end  of  the  stationary  car,  from  a  point  about 
100  feet  from  the  crossing  to  a  point  about  100  feet  further  to  the 
right  and  can  see  such  track  in  front  of  him  to  the  left  of  the  sta- 
tionary car  for  about  forty  feet  from  the  point  of  crossing,  leaving 
about  sixty  feet  of  the  farther  track  to  the  right  out  of  view  be- 
cause of  the  stationary  car, —  and  a  second  car  is  approaching  from 
the  right  on  the  farther  track,  a  little  way  behind  the  first  car 
coming  from  that  direction,  and  at  the  instant  the  second  car  passes 
by  he  looks  both  ways  for  other  approaching  cars  and  sees  one  com- 
ing from  the  left,  though  not  dangerously  near,  and  none  coinmg 
from  the  right,  though  at  the  instant  of  taking  the  observatioxi  one 
has  just  passed  out  of  view  within  the  sixty  feet  of  track  sVxv^t*  qvx\, 
trotn  observation  by  the  stationary  car  and  is  approacKin^  ^t  ^  ^'y^^ 
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of  ten  miles  an  hour,  an  unusual  rate  of  speed  for  that  situation 
and  under  the  circumstances,  without  giving  any  signal  of  its  ap- 
proach, and  he  then  starts  to  cross  the  track  believing  the  way  to 
be  safe,  he  is  not  guilty  of  a  want  of  ordinary  care  as  a  matter 
of  law.  The  rule  requiring  one  to  take  an  observation  of  a  railroad 
track  before  attempting  to  cross  it,  reasonably  calculated  to  ao- 
quaint  him  of  the  presence  of  cars  in  dangerous  proximity  to  the 
crossing,  is  not  in  conflictf  herewith* 
[Syllabus  by  Marshall^  J.] 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  J.  C.  Ludwig,  Judge.    Affirmed. 

Action  to  recover  damages  for  a  personal  injury.  The 
evidence  produced  bearing  on  the  issues  made  by  the  plead- 
ings established  or  tended  to  establish  the  following: 

Virginia  street  runs  east  and  west  and  Reed  street  crosses  it 
at  right  angles  running  north  and  south,  in  the  city  of  Mil  wau- 
kee.  Such  streets  are  about  sixty  feet  wide  between  curb  lines. 
The  defendant  has  a  double-track  electric  street  railroad  on 
Eeed  street,  operated  by  the  overhead  trolley  system.  The 
streets  are  much  used,  particularly  at  the  crossing.  Street  cars 
pass  both  ways  at  short  intervals,  those  going  south  using  the 
west  track  and  those  going  north  the  east  track.  Plaintiff 
w^as  perfectly  familiar  with  the  crossing  and  all  the  dangers 
attending  its  use  by  travelers  with  teams.  Both  streets  were 
suflBciently  level  to  permit  a  view  of  them  either  way  by  ono 
standing  at  the  crossing.  There  were  buildings  on  the  cor- 
ners on  the  west  side,  so  that  one  approaching  the  railway 
tracks  on  Virginia  street  from  that  side  could  not  see  the 
tracks  up  and  down  the  street  till  he  arrived  at  the  crossing. 

On  November  26, 1897,  commencing  about  8  o'clock  a.  m., 
there  was  a  snowstorm  which  lasted  till  after  the  happening 
of  the  injury,  which  was  a  little  later  in  the  day.  The  fall- 
ing snow  prevented  a  clear  view  of  objects  up  or  dowa  the 
street,  but  the  difficulty  was  not  so  great  but  that  an  ap- 
proaching street  car  could  readily  be  seen  for  a  distance  of 
more  than  150  feet.    The  falling  snow  and  other  weather 
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conditions  caused  the  street-car  track  to  be  slippery,  so  that 
it  was  impracticable  for  a  motorraan  to  control  his  car  as 
completely  as  he  otherwise  could.  On  account  of  such  con- 
ditions the  motorman  on  the  car  that  produced  the  injury 
was  unable  to  determine  readily  within  what  distance  he 
could  stof)  it,  because  the  wheels  were  liable  to  slip  on  the 
track. 

In  the  circumstances  stated,  plaintiff  and  his  brother,  rid- 
ing in  a  covered  buggy,  with  no  curtains  theteon,  drawn  by 
a  gentle  horse,  approached  the  crossing  from  the  west,  driv- 
ing on  Virginia  street.  As  they  arrived  at  a  point  where 
they  had  a  full  view  of  the  street-car  tracks  both  ways  on 
Keed  street,  they  observed  two  cars  approaching,  one  from 
the  north  on  the  west  track  and  one  from  the  south  on  the 
east  track.  The  cars  were.so  near  the  crossing  that  plaintiff 
did  not  think  it  was  safe  to  attempt  to  cross.  He  stopped 
his  horse  so  that  its  feet  were  located  about  twelve  feet  from 
the  west  rail  and  the  buggy  seat  was  located  about  at  the 
curb  line,  distant  about  twenty-five  feet  from  such  rail. 
"While  plaintiff  was  so  located  the  car  coming  from  the  north 
passed  and  stopped  to  allow  a  passenger  to  alight  at  the 
south  crosswalk.  Immediately  thereafter  the  car  going 
north  on  the  east  track  passed  over  the  crossing  without 
stopping.  Plaintiff  then  looked  both  ways  for  coming  cars 
and  observed  one  coming  from  the  north  about  150  feet 
from  the  crossing,  but  did  not  see  any  coming  from  the 
south,  though  one  had  just  disappeared  from  view  behind 
the  car  that  was  located  at  the  south  crosswalk.  The  car 
approaching  from  the  north  was  moving  pretty  fast  and  the 
motorman,  observing  plaintiff's  purpose  to  cross,  sounded 
his  gong  vigorously.  Plaintiff,  thinking  he  had  time  to  make 
the  crossing,  started  and  moved  pretty  fast  in  order  to  do 
so.  He  passed  over  the  west  track  safely  and  as  he  did  so 
he  looked  to  the  south  and  saw  a  car  coming  from  tk^it, 
direction  and  so  near  that  it  was  impossible  for  Mtxx  ^^  ^^ 
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cape  from  the  region  of  danger  before  the  injury  occarred. 
As  the  hind  wheels  of  his  buggy  were  about  to  pass  over 
the  east  rail,  he  being  located  about  over  the  rail,  the  car 
struck  the  buggy,  partially  demolished  it,  and  threw  him 
out  forward  and  to  one  side  a  distance  of  some  twenty-five 
feet,  where  he  landed  on  the  surface  of  the  street  and  was 
injured. 

There  was  some  conflict  in  the  evidence  as  to  whether 
the  gong  on  the  car  was  sounded ;  also  as  to  the  speed  of 
the  car  and  the  distance  it  traveled  after  striking  plaintifiTs 
buggy.  On  the  part  of  plaintiff  the  evidence  was  to  the 
effect  that  it  was  going  faster  than  usual  and  some  ten 
miles  an  hour.  On  the  part  of  defendant  the  evidence  was 
very  positive  to  the  effect  that  it  was  going  at  a  moderate 
and  usual  rate  of  speed  and  not  over  five  to  seven  miles  an 
hour.  As  to  the  sounding  of  the  gong,  the  evidence  on  the 
part  of  plaintiff  was  that  he  did  not  hear  it;  that  other  wit- 
nesses in  the  vicinity  did  not;  and  that  if  it  had  been 
sounded  plaintiff  would  have  heard  it.  On  the  part  of  de> 
fendant  the  testimony  of  the  motorman,  passengers  in  the 
car,  and  others  was  to  the  effect  that  the  gong  was  sounded 
vigorously  and  seasonably.  As  to  the  distance  the  car  trav- 
eled after  striking  plaintiff's  buggy,  the  evidence  on  his 
part  was  to  the  effect  that  it  passed  clear  over  the  crossing 
and  a  considerable  distance  beyond,  one  witness  placing  it 
as  far  as  half  a  block.  On  the  part  of  defendant  the  evi- 
dence was  to  the  effect  that  the  current  was  reversed  and 
the  brakes  set  as  soon  as  practicable  after  plaintiff  was  ob- 
served, and  that  the  car  stopped  still  before  passing  entirely 
over  the  north  crosswalk.  The  evidence  was  further  to  the 
effect  that  the  car  that  stopped  at  the  south  crosswalk  stood 
there  till  about  the  instant  plaintiff  started  to  cross  the 
tracks;  that  as  he  arrived  at  a  point  where  he  could  have 
seen  the  north-bound  car  had  he  been  looking  in  that  di- 
rection, and  the  motorman  could  have  seen  him,  such  car 
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was  very  near  the  crossing.  Plaintiflf  testified  that  the  car 
he  saw  coming  from  the  north  150  feet  away  was  coming 
so  fast  that  he  hurried  to  get  by;  that  he  did  not  see  the 
other  car  till  it  was  nearly  to  him,  and  then  it  was  too  late. 
The  jury  rendered  the  following  verdict,  the  substance  of 
the  findings  being  given,  not  the  particular  language  of  the 
verdict: 

(1)  Plaintiff  was  injured  at  the  time  and  place  alleged 
by  one  of  defendant's  street  cars. 

(2)  The  car  was  going  at  an  unreasonable  and  dangerous 
rate  of  speed  when  the  injury  occurred. 

(3)  Such  unusual  and  dangerous  rate  of  speed  was  the 
proximate  cause  of  the  injury. 

(4)  The  motorman,  in  the  exercise  of  ordinary  care,  ought 
to  have  seen  plaintiff's  peril  in  time  to  have  avoided  injur- 
ing him. 

(6)  The  failure  to  observe  such  peril  in  time  to  avoid  the 
collision  was  not  the  proximate  cause  of  the  injury. 

(6)  The  motorman  did  not  signal  the  approach  of  his  oar 
to  the  crossing  by  sounding  the  gong. 

(7)  Said  failure  to  sound  the  gong  wafl  not  the  proximate 
cause  of  the  injury. 

(8  and  9  omitted  as  immaterial.) 

(10)  The  motorman,  after  seeing  plaintiff's  peril,  used  all 
reasonable  means  to  avoid  the  collision. 
(11  and  12  omitted  as  immatenal.) 

(13)  Plaintiff  was  not  guilty  of  a  want  of  ordinar}^  care 
in  that  he  did  not  see  the  car  in  time  to  avoid  the  injury. 

(14)  Plaintiff  was  not  guilty  of  any  want  of  ordinary  care 
which  contributed  to  his  injury. 

(15)  Plaintiff  suffered  damages  to  the  amount  of  $800. 
At  the  close  of  the  evidence  a  motion  for  a  nonsuit  was 

denied.  On  the  coming  in  of  the  verdict  there  was  a  mo- 
tion on  the  part  of  defendant  to  change  the  finding  on  the 
subject  of  contributory  neo-licrence  of  plaintiff,  so  ^s  \.o^\i^ 
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that  he  was  guilty  thereof;  also  to  change  the  affirmative 
to  negative  answers  to  the  questions  relating  to  th«  speed 
of  the  car  and  its  effect  in  producing  the  injury.  The  mo- 
tions were  made  specific  and  proper  upon  the  theory  that 
the  evidence  conclusively  established  the  facts  as  defendant 
desired  them  to  appear  in  the  findings.  All  of  defendant's 
motions  were  denied,  and  exceptions  to  the  rulings  in  that 
regard  and  other  rulings  were  duly  preserved  for  review. 
Judgment  was  rendered  in  plaintiff's  favor  on  the  verdict. 

For  the  appellant  there  was  a  brief  by  Spoonery  Rose- 
orantz  <j&  Sjpooner^  and  oral  argument  by  O.  P.  Spooner. 

Edgar  Z.  Woody  for  the  respondent. 

Marshall,  J.  This  case  involves  a  few  plain  familiar 
principles.  Little  or  no  help  can  be  obtained  by  citing  cases 
from  other  courts  where  the  facts  were  materially  different 
or  the  principles  applied  not  recognized  as  law  by  this  court. 
There  are  no  precedents,  as  regards  the  facts,  in  the  decided 
cases  of  this  or  other  courts,  that  can  be  considered  control- 
ling or  materially  helpful.  Counsel  for  respondent  has,  with 
great  industry  and  some  misdirected  professional  energy, 
brought  to  our  attention  a  mass  of  cases  in  support  of  the 
judgment;  but  so  many  of  them  are  out  of  harmony  with 
the  settled  rules  of  law  recognized  here  that  an  attempt  to 
apply  them  to  the  facts  of  this  case  is  confusing  instead  of 
helpful.  There  is  little  use  in  referring  to  adjudications  to 
the  effect  that  a  diversion  of  attention  will  excuse  a  person, 
approaching  a  railway  track  with  the  intention  of  crossing 
the  same,  from  performing  the  duty  to  look  both  ways  and 
listen  for  coming  cars,  so  as  to  carry  the  case  to  the  jury  on 
the  question  of  whether  the  plaintiff,  seeking  to  recover  upon 
the  ground  of  the  defendant's  negligence,  was  guilty  of  con- 
tributory negligence,  because  the  rule  here  is,  as  it  is  in  most 
courts,  that  such  duty  is  governed  by  a  rule  of  law  and  not 
to  be  determined  as  a  fact,  from  evidence,  by  the  jury.    It 
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is  as  useless  to  bring  to  the  attention  of  this  court  cases 
where  it  has  been  held  that,  though  the  duty  to  look  and 
listen  exists,  the  testimony  of  the  plaintiff  that  he  performed 
that  duty,  yet  did  not  see  nor  bear  a  coming  oar  that  was 
unquestionably  within  his  sight  and  hearing,  is  sufScient  to 
carry  the  case  to  the  jury  on  the  subject  of  his  contributory 
negligence;  because  the  rule  here  is  that  the  duty  to  see 
those  dangers  that  are  in  plain  sight  and  hear  those  that  are 
plainly  within  hearing  by  pajnng  proper  attention  thereto, 
is  just  as  absolute  as  is  the  duty  to  look  and  listen  for  them, 
and  that  a  jury  cannot  be  permitted  to  say  that  a  person, 
called  upon  to  perform  that  duty,  did  not  see  or  hear  such 
dangers,  and  base  a  verdict  thereon.  It  is  just  as  useless  to 
urge  apon  the  attention  of  this  court  adjudications  to  the 
effect  that  if  plaintiff  was  guilty  of  contributory  negligence 
he  may  yet  recover  if  the  defendant,  after  observing  his  peril, 
could  have  avoided  inflicting  the  injury  complained  of,  by 
the  exercise  of  ordinary  care;  or  cases  to  the  effect  that,  not- 
withstanding plaintiff's  contributory  negligence,  he  may  yet 
recover  if  the  defendant  was  guilty  of  gross  negligence, 
speaking  of  his  conduct  as  characterized  by  negligence 
strictly  so  called,  not  intent,  actual  or  constructive,  to  do 
the  deed  (see  Bolin  v.  (7.,  St.  P.,  M.  dk  0.  R,  Co.^  anU^  p.  333) ; 
or  adjudications  to  the  effect  that  if  plaintiff's  negligehce 
preceded  defendant's  a  considerable  period  of  time,  by  the 
act  of  going  upon  the  track,  and  defendant  by  the  exercise 
of  ordinary  care  could  have  avoided  the  occurrence  of  the 
accident,  the  negligence  of  the  plaintiff  must  be  considered 
remote  and  his  situation  at  the  time  of  the  injury  a  mere 
condition  of  it,  and  the  negligence  of  the  defendant  the  sole 
proximate  cause  thereof,  notwithstanding  plaintiff's  negli- 
gence actually  continued  to  and  met  that  of  the  defendant 
at  the  instant  of  the  aocident.  Such  rules  are  found,  in  whole 
or  in  part,  where  the  doctrine  of  comparative  negligence,  in 
w^hole  or  in  part,  prevails.    But  it  does  not  prevail  here  at 
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all.  The  doctrine  of  this  court,  like  that  of  all  courts  that 
entirely  discountenance  comparative  negligence,  is  that  con- 
tributory negligence  of  the  plaintiff,  however  slight,  pre- 
cludes his  recovering  in  an  action  grounded  on  the  defend- 
ant's negligence,  however  great  such  negligence  may  have 
been.  In  this  we  do  not  refer  to  wilful  misconduct  of  a 
wrongdoer,  which  has  come  to  be  spoken  of  as  gross  negli- 
gence, meaning,  however,  intent,  actual  or  constructive,  to 
do  the  injury,  and  not  negligence  at  all,  strictly  so  called. 
The  doctrine  of  contributory  negligence  applied  here  has  the 
sanction  of  the  common  law  from  time  immemorial,  the  sup- 
port of  most  of  the  courts  and  standard  text  writers,  and 
-  half  a  century  of  the  adjudications  of  this  court.  To  change 
it,  otherwise  than  by  legislative  enactment,  would  be  judi- 
cial usurpation.  Therefore  it  is  idle  to  urge  upon  our  atten- 
tion authorities  that  cannot  be  applied  except  by  such  trans- 
gression. 

Cases  supporting  each  of  the  lines  of  comparative  negli- 
gence, and  the  other  rules  to  which  we  have  referred,  are 
presented  here  as  bearing  on  plaintiffs  right  to  recover,  and 
many  more  might  be  found,  especially  in  the  inferior  appel- 
late courts  of  some  of  the  states.  Upon  the  faith  of  such 
authorities,  it  is  believed,  much  money  has  been  uselessly 
expended  and  false,  unattainable  hopes  built  up.  Other 
courts  have  found  it  necessary,  by  vigorous  language,  to  stay 
the  tendency  of  such  mischief.  In  a  very  recent  case  in 
Missouri  the  court  used  these  emphatic  words:  "There  is  no 
comparative  negligence  in  this  state.  The  rule  that  the  neg- 
ligence of  the  plaintiff  [want  of  ordinary  care  was  undoubt- 
edly meant]  which  contributed  directly  to  the  cause  of  the 
injury  will  prevent  a  recovery  is  without  exception  or  quali- 
fication." The  court  was  speaking  of  where  recovery  is 
sought  on  the  ground  of  defendant's  want  of  ordinary  care. 
Uogan  v.  Citizens'  E.  Co.  150  Mo.  36. 

What  has  been  said  is  addressed  to  the  efforts  of  respond- 
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ent's  counsel  to  combat  the  main  contentions  upon  which  re- 
liance is  placed  to  secure  a  reversal  of  the  judgment,  viz., 
that  the  verdict  finds  and  the  evidence  shows,  as  a  matter  of 
law,  contributory  negligence.  Against  that  the  authorities 
were  cited,  among  others,  which  we  have  seen  fit  to  criticise 
in  a  general  way  onl}'',  there  being  too  many  of  them  ta 
warrant  a  review  thereof  in  detail.  "We  will  reserve  the. 
discussion  of  the  grounds  put  forth  by  appellant's  counsel 
to  support  their  main  point,  and  the  reasons  for  the  conclu- 
sion we  have  arrived  at,  for  the  closing  subject  of  this  opin- 
ion. 

It  does  not  appear  to  be  contended  that  there  was  not 
evidence  suflBcient  to  carry  the  case  to  the  jury  on  the  sub- 
ject of  whether  the  car  was  run  at  a  negligent  rate  of  speed 
and  whether  such  fact,  under  the  circumstances,  was  a  proxi- 
mate cause  of  the  injury;  so  we  need  not  discuss  that  ques- 
tion, though  it  is  proper  to  say,  in  passing,  that  the  situation 
disclosed  by  the  evidence  fairly  raised  a  jury  question  as  to 
each  of  such  elements. 

Some  complaint  is  made  because  the  court  refused  to  sub- 
rait  questions  requested  by  counsel  for  appellant,  but  it  does 
not  seem  that  there  is  any  merit  therein,  as  all  the  facts  in 
issue  were  fully  covered  by  the  special  verdict. 

Complaint  is  also  made  because  the  court  neglected  to  in- 
struct the  jury  in  regard  to  the  duty  of  plaintiff  to  look  and 
listen  before  going  upon  the  railway  track,  in  accordance 
with  the  suggestions  contained  in  the  questions.  Also  be- 
cause of  instructions  which  the  court  did  give  on  that  sub- 
ject. In  answer  to  such  complaints,  it  is  sufficient  to  say 
that  the  evidence  is  undisputed  that  plaintiff  did  both  look 
and  listen  for  a  car  coming  from  the  south  on  the  east  track, 
before  he  attempted  to  cross  it,  and  that  he  neither  saw  nor 
heard  a  car;  and  the  circumstantial  evidence  and  the  verdict 
are  consistent  therewith.  So  it  must  be  said  that  the  evi- 
dence clearly  shows  that,  at  the  instant  when  plaintiff  atsctt^i 
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to  cross,  the  coming  car  that  did  the  injury  was  obscared 
from  his  view  by  the  car  standing  at  the  south  crosswalk. 
The  jury  found  as  a  fact,  on  conflicting  evidence,  that  the 
car  gong  was  not  sounded.  In  view  of  such  undisputed 
facts  and  the  fact  found  by  the  jury,  if  error  was  committed 
either  in  the  instructions  in  respect  to  plaintiflTs  duty  to 
look  and  listen  for  a  coming  car  and  to  see  and  observe  the 
speed  thereof,  or  in  refusing  instructions  in  regard  thereto 
according  to  the  suggestions  contained  in  the  questions  which 
appellant's  counsel  requested  the  court  to  submit  to  the  jury, 
no  harm  resulted  to  it  therefrom.  So  the  case  comes  down 
to  what  we  have  said  is  the  main  contention. 

Appellant's  counsel  insist  that  the  verdict  indicates  such 
contributory  fault,  because  the  reasonable  meaning  of  the 
finding  that  the  motorraan  ought,  in  the  exercise  of  ordinary 
care,  to  have  seen  respondent  in  time  to  have  avoided  the 
injury,  is  that  he  ought  to  have  seen  him  before  the  view 
was  cut  off  by  the  standing  car,  in  which  case,  obviously, 
plaintiff  ought  at  the  same  time  to  have  seen  the  coming  car 
and  not  started  across  the  track.  We  do  not  think  counseUs 
idea  of  the  meaning  of  the  verdict  is  correct.  Taking  the 
finding  in  connection  with  that  in  regard  to  the  dangerous 
speed  of  the  car,  and  in  connection  with  the  undisputed  evi- 
dence, it  is  very  clear  that  what  the  jury  meant  was,  that  if 
the  motorman  had  been  operating  his  car  at  a  reasonable 
rate  of  speed,  under  the  circumstances,  he  would  have  seen 
plaintiff  upon  the  track  in  time  to  have  checked  it  and 
thereby  avoided  the  injury.  In  that  view,  the  finding  as  to 
the  motorman's  failure  of  duty  in  not  seeing  respondent  is 
perfectly  consistent  with  the  finding  of  freedom  from  con- 
tributory fault  on  the  part  of  the  latter  in  failing  to  observe 
the  car  in  time  to  keep  out  of  its  way. 

To  further  support  the  main  contention,  it  is  insisted  that 
respondent,  as  a  matter  of  law,  not  only  should  have  looked 
for  the  coming  car  from  the  south  on  the  east  track  before 
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he  started  to  cross,  but  should  have  seen  the  car  that  did 
the  mischief  if  it  was  within  the  line  of  his  vision  looking 
by  the  front  end  of  the  car  located  at  the  south  crosswalk, 
and  that  if  it  was  not,  because  it  had  passed  out  of  view 
within  the  territory  shut  out  from  observation  by  the  sta- 
tionary car,  he  should  have  anticipated  the  probability  of  a 
car  being  so  located  and  not  attempted  to  cross  the  tracks 
until  such  stationary  car  moved  on;  that  is,  that  the  rule  of 
law  requiring  a  person  to  look  and  listen  for  a  coming  car 
before  entering  upon  a  railway  track,  includes  the  duty  not 
only  to  discover  what  is  observable  by  the  senses  of  seeing 
and  hearing,  but  the  duty  to  use  such  senses  when  and 
where  they  will  be  reasonably  certain  to  discover  the  exist- 
ence of  a  car  dangerously  near  the  crossing,  if  there  be  one. 
No  fault  can  be  found  with  the  rule,  but,  applying  it  to  the 
evidence  as  a  test  of  plaintiff's  conduct,  in  view  of  other  set- 
tled legal  principles,  we  still  have  diflSculty  in  saying  that 
there  was  not  a  fair  question  of  fact  left  for  the  jury  to 
solve.  The  industry  of  counsel  for  appellant  has  not  been 
Tewarded  by  discovering  precedents  which  may  be  referred 
to  as  material  aids  in  solving  such  difficulty;  and  our 
labor  to  that  end  has  not  met  with  any  more  satisfactory 
result.  Counsel  for  respondent  has  not  been  more  success- 
ful. The  cases  cited  to  our  attention  by  the  latter,  the 
strongest  of  them  being  from  inferior  appellate  courts,  to 
the  etfect  that  respondent  was  not  bound  to  wait  for  all  the 
cars  that  might  be  coming  to  pass  by  —  that  he  had  as  much 
right  to  use  the  crossing  so  as  to  make  defendant  check  the 
car  to  allow  him  to  pass  over  the  tracks  as  appellant  had  to 
delay  respondent  in  order  to  allow  the  car  to  pass  over  the 
crossing  —  are  not  useful.  Such  expressions,  found  in  legal 
opinions  to  support  decisions,  do  not  accurately  state  the 
law.  They  proceed  on  a  misapprehension  of  the  relaXAx^ 
rights  of  street-car  companies  and  ordinary  tra^^ler©^  ^^^ 
have  a  mischievous  effect,     guch  travelers  hav^  xs^y  *^^ 
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common  right,  while  a  railroad  company  has  special  rights 
granted  to  it  by  the  state  through  the  municipality  as  its 
agent.  The  public  thoroughfares  are  under  the  control  of 
such  public  agencies,  to  be  used  in  such  reasonable  ways  as 
their  appropriate  governing  bodies  may  determine  not  in- 
consistent with  the  original  design.  In  the  exercise  of  un- 
doubted power,  the  common  council  of  the  city  of  Milwaukee 
granted  appellant,  or  some  person  under  whom  or  corporation 
under  which  it  claims,  the  right  to  maintain  and  operate  its 
double-track  street  railroad,  and,  so  far  as  appears  from  the 
evidence,  without  any  restrictions  as  to  the  speed  of  cars  or 
the  manner  of  crossing  streets.  Such  granted  rights  contem- 
plated rapid  transit  within  reasonable  limits,  and  that  ordi- 
nary travelers  on  the  street  should,  to  a  reasonable  extent, 
shape  their  conduct  with  regard  thereto.  In  the  use  of  its 
granted  rights  appellant  is  considered  a  public  agent.  It 
has,  impliedly,  such  privileges  as  are  reasonably  necessary 
to  effect  the  object  of  its  grant.  In  order  that  it  may  enjoy 
such  privileges,  ordinary  travelers,  when  upon  its  track, 
should  give  way  for  the  passage  of  cars  and  be  ready  to  do 
so  in  order  not  to  delay  the  transit  thereof.  They  ought 
not  to  go  upon  the  track  if  a  car  is  approaching  at  a  lawful 
rate  of  speed  and  reasonable  opportunity  does  not  exist  to 
pass  over  in  safety.  If  the  oar  is  approaching  at  a  negli- 
gent rate  of  speed,  and  the  traveler  observes  it  or  ought  rea- 
sonably to  do  so,  such  negligence  will  not  justify  a  traveler 
in  breaching  his  duty,  to  exercise  ordinary  care  for  his  own 
protection,  by  placing  himself  in  the  way  of  such  car. 

The  traveler's  duty,  confining  it  to  a  street  crossing  of  a 
street-car  track,  is  stated  by  the  supreme  court  of  New  Jer- 
sey substantially  in  this  way :  *  The  driver  of  a  team  in  cross- 
ing a  street-car  track  has  the  right  of  way  if,  by  proceeding 
at  a  rate  of  speed  which  under  the  circumstances  of  time 
and  locality  is  reasonable,  he  will  reach  the  place  of  cross- 
ing in  time  to  safely  go  upon  the  track  in  advance  of  an 
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approaching  car,  the  latter  being  sufficiently  distant  to  be 
checked,  and,  if  need  be,  stopped,  before  it  will  reach  him; ' 
that  is,  if  the  driver,  proceeding  reasonably  under  all  the 
circumstances,  enter  upon  the  trackj  having  exercised  rea- 
sonable judgment  as  regards  the  time  necessary  to  stop  the 
car  before  reaching  him,  he  is  not  guilty  of  any  breach  of 
ordinary  care,  even  though  it  shall  turn  out  that  he  has  mis- 
calculated. iT.  J.  K  R.  Co,  V.  Miller,  59  N.  J.  Law,  423. 
Eespondent's  counsel  relies  on  that  and  similar  cases.  It 
should  be  said  in  passing  that  the  court,  in  connection  with 
stating  the  rule  as  indicated,  approved  a  charge  given  by 
the  trial  court  to  the  effect  that  a  person,  in  approaching  a 
street-car  track  for  the  purpose  of  crossing  the  same,  where 
his  view  is  impeded  by  vehicles  or  he  cannot  see  up  the 
track,  sliould  wait  till  he  reaches  a  point  where  his  sight  is 
not  impeded,  before  going  upon  the  track;  that  he  ought 
to  be  able  to  see  far  enough  up  the  track  to  see  that  he  has 
the  right  of  way.  To  that  the  trial  court  added  this  test  of 
when  such  right  of  way  exists:  He  has  the  right  of  way  if 
he  can  get  upon  the  track  before  the  car  would  reach  that 
point  if  going  at  a  reasonable  rate  of  speed.  That  was  con- 
demned by  the  appellate  court  because  of  two  elements: 
First,  that  indicating  a  right  on  the  part  of  the  traveler  to 
get  in  the  way  of  a  coming  car  by  his  activity  and  compel 
the  person  in  charge  thereof  to  check  its  speed;  second,  the 
right  to  ignore  the  actual  speed  of  the  car  however  plainly 
observable.  The  true  test  was  given  in  substance  as  before 
indicated,  omitting  the  element  permitting  the  traveler  to 
run  a  race  with  a  car  in  order  to  go  upon  the  track  in  ad- 
vance of  it,  and  that  permitting  him  to  ignore  the  unusual 
rate  of  speed,  but  retaining  the  idea  that  the  traveler  need 
not  check  his  speed  to  allow  a  car  to  pass,  but  that,  travel- 
ing at  a  usual  rate,  he  may  go  in  front  of  the  car,  giving 
time  only  for  the  motorman  to  stop  it  if  need  be  before 
reaching  the  traveler.     That  is  in  the  nature  of  an  amend- 
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ment  of  street-car  franchises.  Certainly,  such  privileges  as 
are  reasonably  necessary  to  the  discharge  of  the  duty  of  a 
street-oar  company  to  the  public  in  transporting  persons 
from  place  to  place  on  the  street,  in  the  way  in  which  such 
business  is  ordinarily  conducted,  are  incident  to  the  fran- 
chise to  maintain  and  operate  the  road,  in  the  absence  of 
municipal  regulations  or  something  in  the  franchise  or  some 
state  police  regulation  to  the  contrary.  In  the  absence  of 
any  such  regulation,  the  purpose  of  such  a  utility  is  so  in- 
consistent with  every  traveler  upon  the  street  where  it  exists 
having  the  right  to  go  upon  the  track  in  advance  of  a  com- 
ing car  by  merely  calculating  ob  the  time  necessary  for  the 
car  to  be  stopped  before  reaching  the  crossing,  that  it  is  not 
perceived  how  a  court  can  say  that  such  right  exists  with- 
out exercising  legislative  functions  and  judicially,  in  form, 
restricting  the  plain  intent  of  the  legislative  grant. 

The  test  of  the  ordinary  traveler's  right  in  crossing  a 
street-car  track,  to  harmonize  reasonably  with  the  spirit  of 
an  unrestricted  franchise  to  maintain  and  operate,  as  regards 
the  rights  of  other  users  of  the  way,  may  properly  be  stated 
thus:  A  person  desiring  to  cross  a  street-car  track  in  advance 
of  an  approaching  car  has  the  right  of  way  if,  calculating 
reasonably  from  the  standpoint  of  a  person  of  ordinary  care 
and  intelligence  so  circumstanced,  he  has  sufficient  time, 
proceeding  reasonably,  to  clear  the  track  without  interfering 
with  the  movement  of  the  car  to  and  past  the  point  of  cross- 
ing, assuming  that  it  is  moving  at  a  reasonable  and  lawful 
rate  of  speed.  If  a  person,  exercising  his  judgment  as  indi- 
cated, attempts  to  cross  the  track,  and  it  turns  out  that  he 
has  miscalculated,  he  cannot  be  held  guilty  of  a  breach  of 
duty  to  exercise  ordinary  care.  If  in  the  circumstances 
stated,  other  than  the  speed  of  the  car,  the  car  is  approach- 
ing at  an  unlawful  rate  of  speed,  and  it  is  observable  by  the 
person  about  to  cross  the  track,  by  the  exercise  of  ordinary 
care,  he  must  take  that  into  consideration  iu  determining 
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whether  there  is  time  to  safely  clear  the  track,  the  duty  to 
exercise  ordinary  care  for  his  own  protection  not  being  ex- 
cused by  the  fault  of  anybody  else. 

We  are  not  unmindful  of  the  fact  that  the  rule  stated 
places  quite  a  burden  upon  the  ordinary  use  of  the  streets  by 
persons  traveling  thereon  in  the  ordinary  way,  especially 
where  there  are  double  tracks  with  center  supporting  poles 
and  cars  passing  both  ways  at  short  intervals;  but  that  is 
one  of  the  incidents  of  our  modern  civilization.  Everything 
must  move  fast.  People  as  a  rule  will  not  tolerate  anything 
else.  Street-car  companies  are  expected  to  conform  to  the 
public  demand  in  that  regard,  and  are  granted  franchises,  as 
indicated,  in  that  view.  The  dangers  that  result  are  great 
and  constant.  The  army  of  dead  and  maimed  because  of 
such  dangers  is  numerous  and  being  daily  added  to.  But  a 
remedy  therefor  must  not  be  sought  by  appealing  to  courts 
to  change  established  rules  of  law  in  order  to  indemnify  the 
suflferers ;  but  by  appealing  to  the  lawmaking  power  for  such 
regulations  of  the  construction  and  operation  of  street  rail- 
roads, and  the  use  of  streets  for  such  purpose,  as  will  concur 
with  and  render  such  use  more  in  harmony  with  their  safe 
and  convenient  use  by  ordinary  travelers,  leaving  courts  to 
administer  justice  for  wrongs  committed  notwithstanding, 
according  to  the  law  as  they  find  it. 

Now  when  we  apply  the  test  above  indicated  to  respond- 
ent's conduct,  the  difficulty  with  saying  he  was  guilty  of 
contributory  negligence  by  no  means  disappears.  We  must 
keep  in  view  the  peculiar  situation  he  was  in  when  and  just 
before  he  started  to  cross  the  track,  in  determining  whether 
there  was  a  breach  of  duty  on  his  part  in  not  discovering 
the  coming  car  or  waiting  till  he  had  opportunity  therefor. 
The  east  track  south,  looking  by  the  south  end  of  the  sta- 
tionary car,  was  observable  for  a  distance  of  probab\>?  \^^ 
feet  at  least;  we  cannot  say  further  with  certainty ^  \t\  ^'^^"^ 

of  the  evidence  as  to  the  storiti  ^bat  was  in  P^ogte^^    ^'^'^ 
Vou  108  —  89 
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other  conditions.  The  track  was  observable,  looking  directly 
east  and  southeast,  by  the  north  end  of  the  stationary  car, 
for  a  distance  of  about  forty  feet.  Between  the  two  parts 
of  observable  track  there  was  a  space  of  about  sixty  feet  that 
was  obscured  by  the  standing  oar.  From  a  point  where  the 
car  came  into  view  from  the  south  till  it  passed  out  of  view 
in  the  region  obscured  by  the  stationary  car,  at  the  speed  it 
was  moving,  it  took  only  about  six  seconds.  As  respondent 
came  to  a  stop  on  the  west  side  of  the  street,  he  saw  a  car 
approaching  from  the  south  as  well  as  one  from  the  north, 
and  waited  for  them  both  to  pass.  The  one  from  the  north 
passed  first.  As  soon  as  the  one  from  the  south  was  clear 
of  the  crossing,  he  looked  again  both  ways,  and  not  observ- 
ing any  car  approaching  from  the  south,  but  seeing  one 
coming  from  the  north,  a  sufficient  distance  away,  however, 
to  enable  him  to  safely  cross  the  tracks,  he  started.  In  the 
time  it  took  for  the  first  car  from  the  south  to  pass  over  the 
crossing,  and  while  respondent  was  waiting  for  it  to  so  pass, 
the  six  seconds  reasonably  elapsed  necessary  for  the  second 
car  from  the  south  to  come  into  view,  pass  over  the  track 
that  was  observable  to  the  south,  and  enter  the  region  of 
obscurity  behind  the  stationary  car,  so  that  when  respond- 
ent looked  before  starting  to  make  the  crossing  there  was 
no  moving  car  in  view,  south.  He  made  the  start  supposing 
that  it  was  safe  to  do  so. 

There  was  no  breach  of  duty  to  look  both  ways  and  listen. 
Was  it,  as  a  matter  of  law,  want  of  ordinary  care  on  the 
part  of  respondent  not  to  have  anticipated  the  probability 
of  a  car  being  obscured  from  his  sight  within  the  sixty  feet 
of  space  he  could  not  see  by  reason  of  the  stationary  car? 
It  seems  that  the  term  "  probability  "  should  be  changed  to 
"possibility  "  in  view  of  the  verity  in  the  case  that  the  car 
was  gomg  at  an  unusual  rate  of  speed,  so  that  it  came  into 
and  passed  out  of  sight  in  a  few  seconds  of  time.  That  would 
be  placing  the  standard  of  ordinary  care,  which  one  must 
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exercise  as  a  matter  of  law,  higher,  as  it  seems,  than  any 
established  mle  of  law  with  which  we  are  familiar  will  per- 
mit, or  any  precedent,  that  has  been  cited  to  our  attention 
or  that  we  have  been  able  to  discover,  will  justify.  If  the 
track  had  been  obscured  from  the  region  of  the  crossing 
south  for  substantially  all  of  the  way  within  which  an  ap- 
proaching car  could  otherwise  have  been  seen  and  would 
have  been,  as  a  matter  of  law,  dangerously  near  as  regards 
plaintiff's  crossing  the  track,  the  situation  would  be  far  dif- 
ferent It  was  to  such  a  circumstance,  among  others,  that 
the  attention  of  the  court  was  directed  in  Jf.  J.  E,  E,  Co.  v. 
Miller  J  69  N.  J.  Law,  423.  The  same  is  true  of  Lmvghcffv. 
M.  dk  P.  du  O.  R.  Co.  19  Wis.  489.  There  two  trains  were 
approaching  on  parallel  tracks  and  substantially  side  by  side, 
one  of  the  trains  being  obscured  from  view  by  the  other, 
and  the  track  on  which  it  was  moving,  except  from  the 
-crossing  to  about  the  head  of  the  observable  train,  was  all 
out  of  view ;  yet  the  court  held  that  the  plaintiff  was  not 
guilty  of  want  of  ordinary  care  in  not  anticipating  the  prob- 
ability of  there  being  a  second  train  obscured  from  the  in- 
jured person's  point  of  observation  by  the  one  that  was  in 
sight.  The  situation  was  similar,  on  principle,  in  Newark 
P.  R.  Co.  V,  Block,  45  N.  J.  Law,  605;  Oleson  v.  Z.  S.  <&  M, 
S.  R.  Co.  143  Ind.  405;  Eovenden  v.  Pa.  R.  Co.  180  Pa.  St. 
244;  and  other  cases  cited  by  appellant's  counsel,  and  many 
others  to  be  found  in  the  books.  They  are  analogous  to 
Johnson  v.  Superior  R.  T.  R.  Co.  91  Wis.  233,  where  the  rail- 
way track,  except  at  the  crossing  and  the  immediate  vicin- 
ity thereof,  was  obscured  from  view  by  the  curtains  of  the 
driver's  vehicle. 

There  is  nothing  in  what  has  been  said,  nor  the  conclusion 
here  reached,  militating  against  the  rule  that  a  person,  ap- 
proaching a  railway  track  with  a  view  of  entering  upon  it, 
must  look  both  ways  and  listen,  and  that  the  performance 
of  that  duty  is  not  excused  by  negligence  on  the  part  of  the 
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railway  company,  and  that  the  duty  to  look  and  listen  in- 
cludes that  of  performing  such  duty  when  and  where  it  will 
be  reasonably  certain  to  effect  its  purpose,  as  laid  down  by 
standard  text-writers,  numerous  decisions  of  this  court,  and 
most  of  the  courts  elsewhere.  Elliott,  R.  E.  §  1166;  Ca/wUy 
V,  La  Cro^e  City  R.  Co:  101  Wis.  145;  OUBon  v.  L.  S.  cfe  M. 
S.  R.  Co.  143  Ind.  405.  This  decision  goes  no  further  than 
that,  under  the  circumstances  of  this  case, —  the  most  signifi- 
cant being  that  a  car  had  just  passed  by  on  the  east  track, 
that  the  entire  track  within  which  an  approaching  car  would 
have  been  dangerously  near  was  in  view  except  a  small  space 
thereof  over  which  a  car  going  at  the  speed  of  the  one  in 
question  would  pass  in  four  seconds,  and  that  no  signal  of 
the  presence  of  the  car  was  given, —  it  is  susceptible  at  least 
of  a  reasonable  inference  that  the  attempt  to  cross  the  track 
on  the  theory  that  a  car  was  not  hidden  from  view  in  such 
short  space,  was  not  inconsistent  with  ordinary  care.  That 
raised  this  question  of  fact:  What  was  the  proper  inference 
to  be  drawn  ?  It  was  the  province  of  the  jury  to  solve  that 
question.  Every  principle  of  law  bearing  on  the  case  seema 
consistent  with  this  conclusion,  and  all  light  obtainable  from 
precedents  is  consistent  as  well. 

By  the  Court. —  The  judgment  of  the  superior  court  is  af- 
firmed. 

Sabdben,  J.,  took  no  part. 
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Mo^AMijLA,  Respondent,  vs.  MoNamaba,  Appellant. 

December  IS,  1900-— January  8, 1901. 

Physicians  and  surgeons:  Services  in  consultation:  Value:  Evidence: 
Hypothetical  questions:  Improper  oonduct  of  attorneys:  Court  and 
jury:  Perverse  verdict:  Excessive  damages:  Remission  of  part:  New 
trioL 

In  an  action  by  son  against  father,  both  being  physicians,  for  plaint- 
iflTs  servioes  in  consulting  with  defendant  in  his  practice  during  a 
period  of  about  six  years,  the  parties  were  directly  in  dispute  as  to 
the  employment  ai\d  promise  to  pay,  and  both  were  involved  in 
contradictions  and  had  made  inconsistent  statements.  Plaintiff 
had  kept  no  books  and  made  no  memorandum  even  of  a  single  case 
in  which  he  had  consulted  with  defendant*  but  merely  gave  his 
estimate  of  the  number  of  cases  and  the  value  of  his  services  therein. 
Hypothetical  questions  put  to  physicians  called  as  experts  in  re- 
spect to  value  did  not  cover  the  material  facts,  such  as  the  rela- 
tionship of  the  parties,  the  circumstances  under  which  the  servioes 
were  rendered,  the  time  employed,  etc.  There  was  much  bitterness 
between  the  parties,  and  on  the  trial  there  were  improper  remarks 
of  counsel,  offers  of  incompetent  testimony,  and  improper  questions 
on  cross-examination,  which  had  a  tendency  to  inflame  the  minds 
of  the  jury  and  create  a  prejudice  against  defendant.  Plaintiff 
had  a  verdict  for  $11,000,  which  the  court  reduoed  to  |fS,000.  Held, 
that  the  verdict  did  not  represent  that  calm,  fair,  and  impartial 
consideration  which  should  characterize  the  decision  of  questions 
of  fact;  that  passion  and  prejudice  probably  affected  the  decision, 
not  merely  of  the  question  of  damages,  but  also  of  the  other  ques- 
tions in  the  case;  and  that  therefore  the  trial  court  should  have 
granted  a  new  trial  absolutely. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwio,  Judge.     Reversed, 

This  is  a  controversy  between  son  and  father.  Both  par- 
ties are  physicians,  practicing  ip  the  city  of  Milwaukee. 
The  plaintiff  brings  this  action  against  his  father  to  recover 
the  sum  of  $12,000  for  consulting  and  advising  with  him  in 
his  practice,  from  January  1,  1892,  to  October  31, 1897,  bas- 
ing his  right  to  recover  upon  an  express  promise  by  the 
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father  to  pay  what  such  services  were  reasonably  worth. 
The  answer  is  a  general  denial,  with  a  counterclaim  for 
money  advanced  by  the  defendant  to  pay  for  advertise- 
ments in  several  Milwaukee  papers.  The  plaintiff  replied 
by  way  of  denial. 

The  jury  brought  in  a  special  verdict,  in  which  they  found : 
(1)  That  piaintiflf  performed  services  for  defendant  between 
January,  1892,  and  October,  1897;  (2)  that  about  January, 
1892,  defendant  agreed  to  pay  piaintiflf  for  future  services 
to  be  rendered  by  him  in  defendant's  business;  (3)  that 
piaintiflf  performed  such  services  pursuant  to  such  ag^e- 
ment;  (4)  that  such  services  were  reasonably  worth  $11,000. 
The  defendant  moved  to  set  aside  the  verdict  and  for  a  new 
trial  on  grounds,  among  others,  as  follows:  That  the  verdict 
was  excessive,  and  the  result  of  passion  and  prejudice,  in- 
cited by  remarks  of  counsel  and  by  repeated  oflfers  of  incom- 
petent testimony;  that  the  court  erred  in  instructions  to  the 
jury,  and  failed  to  give  certain  instructions  requested  by  de- 
fendant; that  the  court  erred  in  the  reception  and  rejection 
of  evidence;  and  that  the  verdict  was  against  the  weight  of 
the  evidence.  Upon  consideration  of  the  motion,  the  court 
ordered  that  "  the  piaintiflf  either  take  $6,000,  or  a  new  trial 
will  be  granted."  The  piaintiflf  remitted  $5,000  from  the 
verdict,  and  entered  judgment  for  $6,000  damages  and  costs. 
The  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  TF.  J.  Turner^  of 
counsel,  and  J.  E.  WUdishj  attorney,  and  oral  argument  by 
Mr.  Turner.  To  the  point  that  it  was  error  to  refuse  to  set 
aside  the  verdict  because  of  the  improper  remarks  of  plaint- 
iflF's  counsel  in  opening  the  case  and  his  persistent  oflfers  of 
incompetent  testimony  tp  influence  the  jury,  they  cited 
Schaidler  v.  C.  <&  Jf.  F.  R,  Co,  102  Wis.  564;  Andrews  v. 
a,  M.  <&  St  p.  B.  Co.  96  Wis.  348;  SchiUinger  v.  VeronOy 
88  Wis.  817;  Taylor  v.  C  &  N.  W.  R.  Co.  103  Wis.  27; 
Waterman  v.  C.  db  A.  R.  Co.  82  Wis.  613;  Sasse  v.  State,  68 
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Wis.  530;  EUioU  v,  EspenJiam^  59  Wis.  277;  Hennies  v. 
Vogd,  87  m.  242;  McDonald  v.  People,  126  111.  150,  9  Am. 
St.  Eep.  54:7,  and  note;  SuUon  v.  (7.,  SL  P.,  M.  dk  O.  JR.  Co. ^ 
98  Wis.  167;  Scripps  v.  BeiUy,  38  Mich.  10;  Cleveland  P/ 
Co.  V.  BanTcs^  15  Neb.  20;  Tucker  v.  Eenniker^^l  K  H.  317; 
Kinnaman  v.  Sinnaman^  71  Ind.  417. 

«/.  ff.  Stover  J  attorney,  and  U.  J.  KillUeayOl  counsel,  for 
the  respondent,  contended,  inter  alia,  that  appellant  cannot 
now  avail  himself  of  any  improper  remarks  of  counsel  dur- 
ing the  trial,  biBcause  no  objection  or  exception  was  taken 
at  the  time.  Metropolitan  St.  R.  Co.  v.  Johnson,  90  Ga.  500; 
Lynch  V.  Pedbody,  137  Mass.  92;  Sendee  v.  Milwaukee  St. 
B.  Co.  69  Wis.  401;  Laue  v.  Madison,  86  Wis.  462;  Powers 
V.  MitcheU,  77  Me.  361;  Learned  v.  Hall,  133  Mass.  417; 
DowdeJl  V.  Wilcox,  64  Iowa,  724;  Mulcaims  v.  Janesville, 
67  Wis.  35;  Wegner  v.  Second  Ward  S.  Ba/nk,  76  Wis.  250; 
Meyer  v.  Milwaukee  St.  R.  Co.  90  Wis.  526. 

Babdeen,  J.  The  controversy  herein  is  between  son  and 
father.  Like  most  family  disputes,  there  is  an  express  af- 
firmation of  fact  on  the  one  side,  and  an  equally  positive 
denial  on  the  other.  Considerable  of  the  bad  feeling  and 
bitterness  of  the  parties  was  injected  into  the  case.  It  came 
in  through  improper  remarks  of  counsel,  offers  of  incompe- 
tent testimony,  and  in  matters  of  cross-examination  foreign 
to  the  issue  on  trial;  all  of  which  had  a  tendency  to  inflame 
the  minds  of  the  jury  and  divert  their  attention  from  the 
actual  controversy  between  the  parties.  The  defendant  was 
in  his  seventy-ninth  year.  His  former  wife  was  dead.  A 
few  years  prior  to  the  trial  he  married  again.  In  opening 
the  case  to  the  jury,  plaintiff's  counsel  said:  "This  new  re- 
lation has  hardly  taken  place  until  the  temperature  of  the 
frigid  zone  came  into  the  house."  Again,  referring  to  a 
demand  made  by  the  plaintiff  upon  his  father  for  pay,  he 
quotes  the  father  as  saying:  "My  son  will  not  get  one 
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dollar  for  what  he  has  done,  and  to  avoid  paying  my  son 
one  dollar  I  will  deed  every  foot  of  my  property  I  have  to 
my  wife,  so  that  if  my  son  does  get  a  judgment  be  can  keep 
it.  He  won't  be  able  to  collect  it."  Upon  objection  by  de- 
fendant, the  court  dismissed  the  matter  by  reminding  plaint- 
iflf's  counsel,  that  he  was  "moving  on  very  dangerous 
ground."  Such  language  alone  might  not  be  sufficiently 
prejudicial  to  reverse  a  case,  but,  when  coupled  with  other 
matters  hereinafter  to  be  mentioned,  it  served  to  create 
prejudice  in  the  minds  of  the  jury  towards  defendant.  On 
the  trial  the  counsel  asked  defendant  whether  he  had  not 
lost  ail  affection  for  his  first  wife's  children,  and  whether  it 
was  a  matter  of  any  concern  to  him  if  his  invalid  daughter 
was  in  want  or  suffering, —  matters  that  were  irrelevant  to 
the  issue,  but  having  a  tendency  to  create  a  bad  impression 
against  the  defendant,  although  ruled  out.  Again,  on  cross- 
examination  of  defendant,  plaintiff's  counsel  produced  a 
deed,  and  sought  to  ascertain  whether  he  had  not,  within  a 
short  time  after  the  son  had  demanded  a  settlement,  deeded 
a  long  list  of  property  to  his  wife.  At  another  time  he  was 
asked  if,  on  the  day  he  received  a  letter  from  the  attorney 
then  representing  plaintiff,  he  did  not  go  and  make  a  trans- 
fer of  his  property.  In  the  parley  before  the  jury,  counsel 
stated  to  the  court  that  such  evidence  might  have  some 
bearing  if  a  man  was  in  the  habit  of  covering  up  his  prop- 
erty. The  court  promptly  ruled  out  the  questions,  but  he 
could  not  strike  from  the  mind  of  the  jury  the  bad  impres- 
sions against  the  defendant.  The  earnestness  of  counsel  and 
the  partisan  feeling  engendered  on  the  trial  sometimes  leads 
counsel  to  do  things  which  their  sober  judgment  will  after- 
wards condemn.  Many  of  the  questions  referred  to  were 
not  proper  as  cross-examination,  and  much  of  the  testimony 
sought  to  be  elicited  was  incompetent  and  immaterial.  It 
had  a  direct  tendency  to  inflame  the  minds  of  the  jury  and 
create  a  prejudice  against  the  defendant.    We  have  men- 
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tioned  these  matters  as  furnishing  some  ground  for  saying 
that  the  verdict  in  this  case  does  not  represent  that  fair  and 
impartial  consideration  which  should  characterize  the  de- 
cision of  disputed  questions  of  fact.  Scripps  v.  Reilly^  38 
Mich.  10. 

Upon  the  main  question  in  the  case,  of  whether  there  was 
an  employment  and  a  promise  to  pay,  the  parties  were  di- 
rectly in  dispute.  Both  were  involved  in  contradictions  and 
had  made  inconsistent  statements.  The  jury  were  at  liberty 
to  believe  whichever  they  chose.  There  was  some  evidence 
to  support  the  conclusion  reached,  and,  independent  of  other 
considerations,  we  should  not  be  disposed  to  set  aside  their 
conclusion.  Upon  the  question  of  the  value  of  plaintiff's 
services,  the  jury  seems  to  have  gone  widely  astray.  The 
plaintiff  kept  no  books  of  account.  During  all  the  years  he 
claims  to  have  been  in  his  father's  employment  he  never 
made  a  memorandum  of  a  single  case  he  treated,  or  concern- 
ing which  he  counseled  or  advised  his  father.  His  guess 
was  that  his  father  called  upon  him  on  the  average  of  four 
times  a  week,  and  that  he  counseled  with  him  as  to  four 
cases  at  each  visit.  His  estimate  was  that  he  advised  with 
his  father  concerning  1,000  oases  each  year,  and  that  his 
services  were  worth  a  little  less  than  $2  for  each  case.  He 
was  unable  to  state  what  he  did  in  any  given  case,  and  had 
no  memorandum  or  record  from  which  he  could  determine 
the  number  of  cases  in  any  one  week  or  month  he  acted  as 
counsel  in.  Nor  did  he  have  any  data  or  remembrance  as 
to  how  much  time  he  spent  in  his  father's  service.  Three 
physicians  were  called  as  experts  for  the  plaintiff,  who  testi- 
fied as  to  the  value  of  his  services.  Neither  one  was  put  in 
possession  of  the  actual  facts  in  the  case,  but  they  were  asked 
a  hypothetical  question  similar  to  the  following:  "C.  Doctor, 
if  the  defendant  in  this  case  consulted  with  the  plaintiff  in 
a  professional  capacity  on  an  average  four  times  a  week,  and 
at  each  consultation  discussed  four  patients  on  an  average, 
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or  say  sixteen  to  eighteen  cases  a  week,  and  in  that  consulta- 
tion the  plaintiff  would  prescribe  for  the  different  parties, 
give  advice  as  to  the  medicine  to  be  given,  bow  given,  and 
the  general  treatment,  and  all  such  other  advice  and  informa- 
tion as  is  incident  to  a  consultation  for  treatment,  those  cases 
being  of  a  syphilitic  nature  and  venereal  character  entirely, 
or  ninety  per  cent,  of  them  at  least,  what,  in  your  opinion^ 
would  such  services  be  worth  per  year?  "  Dr.  Violet  answered 
that  such  services  would  be  worth  in  the  neighborhood  of 
$4,000  per  year.  He  admitted  that  he  had  never  had  any 
experience  in  a  like  situation,  but  was  testifying  according 
to  the  fee  bill  fixing  rates  for  consultation.  Dr.  Carlson  had 
never  heard  of  such  an  arrangement  before,  but  he  would 
charge  $4,160  per  year  for  such  services.  Dr.  Hayes  thought 
from  $2  to  $5  a  consultation  would  be  a  reasonable  charge. 
That  such  testimony  was  of  no  value  in  arriving  at  a  correct 
conclusion  is  evident  from  the  fact  the  hypothetical  question 
did  not  cover  the  material  facts  in  the  case.  The  relation 
of  the  parties,  the  circumstances  under  which  the  services 
were  rendered,  the  time  employed,  the  nature  and  extent 
of  the  consultation,  and  all  the  circumstances  surrounding 
the  service  were  material  in  arriving  at  a  reasonable  answer. 
The  attempt  to  apply  fee-bill  charges  to  such  a  situation  was 
absurd,  and  the  trial  court  evidently  thought  so  when  he 
cut  $5,000  from  the  verdict. 

When  we  come  to  consider  the  nature  of  this  testimony 
in  connection  with  the  other  matters  herein  referred  to,  we 
cannot  resist  the  impression  that  the  verdict  does  not  repre- 
sent that  calm,  fair,  and  impartial  consideration  necessary 
in  judicial  proceedings.  In  other  words,  that  it  was  per- 
verse in  the  sense  that  prejudice  was  aroused  against  the 
defendant  and  that  no  proper  foundation  for  the  recovery 
allowed  is  found  in  the  evidence.  It  is  true  the  trial  court 
cut  the  verdict,  and  reduced  the  recovery  to  $6,000.  That 
the  court  had  such  power  is  now  the  settled  doctrine  in 
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this  state.  Corcorcm  v.  Ra/rran^  55  Wis.  120;  OUlen  v.  M.j 
/».  P.  <&  S.  S.  M.  R.  Co.  91  Wis.  683;  Donovan  v.  C.  <&  N. 
W.  R.  Co.  93  Wis.  373;  TayUyr  v.  C.  <&  N.  W.  R.  Co.  103 
Wis.  27;  Baxter  v.  C  &  iT.  W.  R.  Co.  104  Wis.  307.  Where 
it  appears  with  reasonable  certainty  that  the  recovery  is  so 
excessive  as  to  create  the  belief  that  the  jury  have  been 
misled  by  "  passion,  prejudice,  or  ignorance,"  the  trial  court 
may  either  grant  a  new  trial  absolutely,  or  give  the  plaint- 
iff the  option  to  remit  the  improper  excess.  But  the  rule  is 
only  applicable  in  cases  where  it  is  clear  that  the  perverse 
conditions  mentioned  only  affected  the  amount  of  the  re- 
covery. If  it  appears  that  the  elements  of  passion  and  preju- 
dice may  have  entered  into,  and  probably  did  affect,  the 
decision  of  other  questions  in  the  case,  the  court's  duty  is 
to  grant  a  new  trial  absolutely.  Such  we  believe  to  be  the 
situation  in  4^his  case.  The  evidence  shows  that  the  parties 
are  greatly  embittered  towards  each  other.  The  evidence 
tending  to  the  corroboration  of  the  one  or  the  other  is  of  a 
vague  and  shadowy  character.  The  cause  of  action  and  the 
defense  depends  very  largely  upon  the  testimony  of  the  re- 
spective parties.  The  introduction  of  extraneous  or  imma- 
terial matters  tending  to  the  prejudice  of  the  one  or  the 
other  might  turn  the  scale  either  way.  Justice  demands 
that  the  case  should  be  calmly  tried  and  the  jury  permitted 
to  reach  a  conclusion  upon  legitimate  and  competent  evi- 
dence alone. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded 
for  a  new  triaL 
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1113      *608;  Hunter,  Appellant,  vs.  Hathawa.t,  Bespondent. 

^^         3161  December  IS,  1900— January  8, 1901, 

Landlord  and  tenant:  Agreement  to  put  house  in  good  condition:  Counter- 
claim for  breach:  Amendment:  Tort  or  contract f  Agency:  Dam- 
ages: Evidence:  Merger  of  prior  negotiations  in  lease:  Implied 
covenants. 

1.  In  an  action  to  recover  rent  defendant  counterclaimed  upon  a  promise 

made  prior  to  the  ledbing  to  put  the  premises  in  first-class  condi- 
tion, alleging  insufficiency  of  the  heating  apparatus  as  a  breach. 
The  counterclaim  was  amended  so  as,  to  allege  that  prior  to  the 
leasing  plaintiff  had  knowingly  made  false  statements  as  to  the  suf- 
ficiency of  such  heating  apparatus,  to  induce  defendant  to  enter 
into  the  lease,  and  that  defendant  relied  thereon.  Held,  that  this 
was  not  intended  to  change  the  cause  of  action  to  one  in  tort,  but 
merely  to  negative  any  inference  of  intended  waiver  of  the  alleged 
pre-existing  contract  as  a  result  of  the  making  of  the  lease. 

2.  The  alleged  promise  to  put  the  premises  in  first-class  condition  was 

made  by  a  real-estate  agent  who  had  been  asked  by  plaintiff  to 
find  a  tenant  for  the  house  and  whom  defendant  had  asked  to  find 
a  house  for  him,  but  there  was  no  evidence  that  plaintiff  had  au- 
thorized the  making  of  such  promise  or  even  knew  of  it  Held, 
that  there  could  be  no  recovery  thereon. 

8b  The  evidence  as  to  damages  in  support  of  such  a  counterclaim  should 
show  not  merely  that  defendant  was  inconvenienced  in  or  deprived 
of  the  use  of  a  part  of  the  house,  or  that  he  burned  a  large  amount 
of  coal,  because  of  the  insufficiency  of  the  heating  apparatus,  but 
should  show  the  effect  of  such  inconvenience  or  deprivation  on 
the  rental  value  of  the  premises,  and  the  value  of  the  extra  coal 
consumed. 

4  It  appeared,  in  such  case,  that  the  letter  of  the  agent  which  con- 
tained the  promise  that  plaintiff  would  put  the  house  in  first<;la8s 
condition  was  a  mere  preliminary  proposal,  and  that  after  further 
negotiations  the  parties  "  concluded  a  bargain  "  and,  after  the  work 
on  the  house  was  completed,  executed  a  lease  for  more  than  three 
years.  Held,  that  all  previous  negotiations  were  merged  in  the 
lease,  and  that  under  sea  2204,  Stats.  1898,  no  covenants  as  to  the 
condition  of  the  house  were  implied  therein;  so  that  there  was  no 
contract  to  support  the  counterclaim. 
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Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Obren  T.  Williams,  Judge.    Beveraed, 

Some  time  in  the  month  of  June,  1895,  defendant,  desir- 
ing to  take  up  his  residence  in  Wauwatosa,  applied  to  a  real- 
estate  agent  (Sanford)  to  find  him  a  house.  Plaintiff,  having 
a  vacant  house,  had  requested  Sanford  to  find  her  a  tenant. 
Sanford,  on  June  17th,  wrote  Hatha/way:  "I  saw  the  Moor 
family.  They  will  rent  house  for  five  years  as  is  at  $18.00 
per  month.  If  they  add  any  more  repairs  and  c,  they  will 
ask  more  rent.  They  will  set  a  price  when  they  hear  what 
is  wanted  to  be  done  to  the  property.  The  Hunters  will  put 
their  house  in  Al  order,  and  charge  $25.00  per  month.  1 
saw  both  Mr.  &  Mrs.  Hunter  this  a.  m."  Sanford  testifies 
that  he  notified  Hathaway  by  that  letter,  whereupon  Mrs. 
Hathaway  came  down  and  looked  at  the  house.  "We  con- 
cluded a  bargain,  and  the  doctor  rented  it."  Thereupon  the 
plaintiff  proceeded  to  put  the  house  in  order, — papering,  paint- 
ing, etc., —  and  Hathaway  moved  in  before  the  painting  was 
completed;  and  a  few  weeks  afterwards,  when  the  work  of 
putting  house  in  order  .was  apparently  all  done,  executed  a 
lease,  dated  back  to  July  1st,  for  four  years  and  ten  months, 
at  $300  a  year,  payable  monthly.  The  furnace,  under  Hatha- 
way'^a  management,  proved  unsatisfactory,  and  he  suffered 
from  cold  and  inconvenience,  and  was  unable  to  heat  more 
than  a  part  of  the  house.  Nevertheless,  he  remained  in  the 
house  three  winters,  until  April,  1898,  when,  against  plaint- 
iff's protest,  he  vacated.  This  action  was  to  collect  the  next 
month's  rent. 

Defendant  set  up  by  way  of  defense  that  plaintiff  agreed 
to  put  the  house  in  first-class  condition,  and  that  she  failed 
to  do  so,  in  that  the  furnace  was  inadequate.  He  also  pleaded 
a  counterclaim  alleging  the  same  agreement,  and  the  insufii- 
ciency  of  the  heating  apparatus  as  a  breach  thereof,  and 
claimed  damages  in  the  sum  of  $200.  Upon  the  trial  he  waa 
allowed  to  amend  both  the  answer  and  counterclaim.  \>^  al- 
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jeging  that  plaintiff,  prior  to  making  the  lease,  represented 
and  warranted  that  the  furnace  and  heating  apparatus  were 
sufficient  and  had  never  given  plaintiff  any  trouble,  which 
representation  was  made  to  induce  defendant  to  enter  into 
the  lease,  and  was  relied  on  by  him;  and  that  plaintiff  at 
the  time  of  making  said  representation  and  warranty  knew 
the  same  was  untrue.  Allowance  of  this  amendment  was 
excepted  to.  Defendant  offered  evidence  tending  to  show 
inadequacy  of  the  furnace,  and  inability  to  comfortably  use 
a  considerable  portion  of  the  house  during  cold  wither; 
also,  that  after  the  repairs  were  completed,  having  learned 
from  former  tenants  that  they  had  trouble  in  heating  the 
house,  he  asked  the  plaintiff  with  reference  to  the  furnace, 
to  which  she  replied  that  she  never  had  any  trouble  with  it 
No  evidence  of  the  falsity  of  this  statement  was  offered  ex- 
cept that  Hugh  Ryan,  while  occupying  the  house,  believed 
that  he  made  complaint  €b  her,  about  which  she  did  noth- 
ing. No  evidence  was  offered  of  the  rental  value  of  the 
house  either  in  good  condition  or  in  the  condition  in  which 
defendant  found  it,  nor  was  any  given  of  other  specific 
money  damage.  Neither  was  any  evidence  offered  of  the 
authority  of  Sanford  to  write  the  letter  of  June  17th,  nor  of 
any  knowledge  thereof  on  the  part  of  th^  plaintiff. 

Plaintiff  objected  to  any  evidence  under  the  counterclaim, 
and  moved  for  direction  of  a  verdict  in  her  favor,  both  of 
which  motions  were  overruled.  The  court  submitted  and 
answered  questions  as  to  amount  of  rent  due,  $27.62.  He 
also  submitted  to  the  jury  a  second  question,  to  wit:  "Sub- 
ject to  the  opinion  of  the  court  as  to  defendant's  right  to 
recover,  what  damage,  if  any,  has  the  defendant  sustained 
by  reason  of  the  failure  of  the  furnace  in  question  to  prop- 
erly heat  the  house  during  the  time  that  a  furnace  was 
necessary  to  be  used  ?  "  to  which  the  jury  answered,  $160. 
No  further  verdict  was  taken.  Thereupon  defendant  moved 
for  judgment  notwithstanding  the  verdict,  and  moved  to 
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set  aside  the  answer  to  the  second  question,  and  moved  for 
a  new  trial,  which  motions  being  overruled  the  court  or- 
dered judgment  in  plaintiff's  favor  for  the  amount  of  the 
rent  and  in  defendant's  favor  for  $150  damages,  and  judg- 
ment was  accordingly  entered  in  favor  of  defendant  for 
$122.38,  from  which  this  appeal. 

For  the  appellant  there  was  a  brief  by  Naih,  Perdes  <& 
Sansy  attorneys,  and  Guy  D.  Ooff^  of  counsel,  and  oral  argu- 
ment by  Mr.  Ooff. 

For  the  respondent  there  was  a  brief  by  Wheder  <&  Perry ^ 
and  oral  argument  by  Z.  O,  Wheder. 

DoDGB,  J.  The  counterclaim  in  this  case  was  obviously 
grounded  on  contract.  It  alleged  an  agreement  substan- 
tially in  accord  with  the  letter  from  Sanford  to  liathaway^ 
and  we  construe  it  as  unchanged  in  this  respect  by  the 
amendment  permitted  on  the  trial  alleging  that  prior  to 
making  the  lease  certain  false  statements  were  knowingly 
made  by  plaintiff  and  relied  on  by  defendant.  It  would 
not  have  been  proper,  under  the  circumstances,  for  the  court 
to  have  permitted  an  amendment  changing  the  cause  of  ac- 
tion from  contract  to  tort.  Kewaunee  Co.  v.  Decker y  34  Wis. 
378;  KruBcKke  v.  Stefan,  83  Wis.  373.  And  indulging,  as 
we  must,  in  all  reasonable  presumptions  in  favor  of  proper 
action,  we  must  assume  that  this  amendment  was  inserted 
not  to  state  a  new  cause  of  action  founded  upon  deceit,  but 
to  prevent  the  inference  of  an  intended  waiver  of  the  al- 
leged pre-existing  contract  as  a  result  of  the  making  of  the 
lease.  We  are  confirmed  in  this  view  by  respondent's  own 
contention  in  his  brief  on  this  appeal  that  such  was  the  only 
purpose  of  the  amendment.  We  need  not,  therefore,  decide 
whether  a  cause  of  action  founded  upon  said  false  state- 
ments could  at  any  stage  have  been  pleaded  as  a  counter- 
claim to  plaintiff's  cause  of  action  for  rent.  So  viewing  the 
complaint,  it  is  obvious  that  the  evidence  wholly  faWa  to 
establish  any  cause  of  action  in  defendant's  favor,  fixs^iot 
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the  reason  that  there  was  no  word  of  evidence  that  Sanford 
had  any  authority  from  plaintiff  to  write  the  letter  of 
June  17th,  or  to  make  any  such  promise  as  is  contained 
therein,  nor  is  there  any  evidence  that  plaintiff  afterwards 
assented  to  or  ratified  either  such  letter  or  promise;  indeed, 
none  that  she  ever  knew  any  such  had  been  written  or  made. 

Again,  judgment  in  favor  of  defendant  on  the  counter- 
claim fails  of  any  support  in  the  evidence  as  to  damages. 
True,  it  was  shown  that  defendant  was  inconvenienced  in 
or  deprived  of  the  use  of  some  rooms  in  the  house  during 
some  period  of  time  each  winter,  and  that  he  burned  a  large 
amount  of  coal ;  but  he  offered  the  jury  no  evidence  as  to 
the  effect  of  such  inconvenience  or  deprivation  upon  the 
rental  value  of  the  premises.  As  to  that  as  an  element  of 
damage  the  jury  were  left  wholly  in  a  field  of  conjecture, 
with  no  evidence  to  guide  them  as  to  the  amount  which 
might  be  allowed  therefor.  The  same  is  true  both  with 
reference  to  any  excessive  quantity  of  coal  that  might  have 
been  consumed  or  the  value  thereof, —  both  are  left  by  the 
evidence  wholly  indefinite. 

Deeper,  however,  than  these  defects  in  the  trial  is  the  con- 
sideration that  any  such  statement  as  that  embodied  "in 
Sanford 's  letter  of  June  17th  is  obviously  no  more  than  mere 
preliminary  proposal  and  negotiation  leading  up  to  the  ulti- 
mate transaction  of  renting  the  house;  and,  since  that  trans- 
action was  reduced  to  writing  in  the  form  of  a  lease,  all 
previous  negotiations  or  proposals  were  merged  therein. 
Cooper  V.  Cleghorn^  50  Wis.  113,  123;  Huhhard  v.  Marahally 
50  Wis.  322,  326;  Moulton  v.  Kershaw^  59  Wis.  316;  Lyman 
V,  Rohimon^  14  Allen,  242,  254;  Lawrence  v,  DaJU^  3  Johns. 
Ch.  23;  Renard  v.  Sampson,  12  K  Y.  561.  The  language  of 
the  letter  itself  indicates  that  the  basis  on  which  the  parties 
approached  each  other  was  that  of  negotiation  merely.  The 
letter  is  incomplete  as  to  terms,  for  no  length  of  rental  is 
mentioned,  and  the  indefiniteness  of  the  terras  as  to  the 
other  house  could  have  been  significant  of  no  other  purpose 
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than  to  invite  further  negotiations.  This  understanding  of 
the  situation  is  confirmed  by  the  conduct  of  the  defendant, 
who  afterwards  looked  at  the  house,  "  concluded  a  bargain," 
and  rented,  and  entered  into  a  lease.  At  that  time  the  work 
was  all  done.  Defendant  did  not  proceed  on  the  theory 
that  he  had  ^n  enforceable  contract  that  the  heating  appa< 
ratus  should  be  made  all  right,  but,  before  making  the  lease, 
inquired  as  to  the  existing  fact. 

Clearly,  therefore,  admission  in  eyidence  of  this  letter 
from  Sanford  was  error;  but,  being  admitted,  it  bad  .no 
tendency  to  prove  any  contract  additional  to  or  different 
from  the  lease.  That  instrument  being  for  more  than  three 
years,  no  covenants  as  to  the  condition  of  the  house  were 
implied.  Sec.  2304,  Stats.  1898;  Koeber  v.  Somers^  ante^ 
p.  497.  There  was,  therefore,  no  contract  proved  to  support 
the  counterclaim,  and  the  court  should  have  granted  plaint- 
iflTs  motion  to  direct  a  verdict  in  her  favor. 

Errors  are  assigned  upon  the  judge's  charge,  which  occu- 
pies several  pages  and  extends  over  the  rules  of  law  govern- 
ing the  liability  of  defendant  for  rent  and  that  of  the  plaintiff 
for  false  representations;  covering,  too,  the  conduct  of  the 
jury  in  deciding  whether  representations  were  made,  whether 
they  were  false,  etc.,  and  whether  they  had  been  waived.  We 
need  not,  however,  consider  appellant's  criticisms  of  these 
instructions,  for  the  court  did  not  submit  to  the  jury  any 
questions  to  which  they  could  relate.  Those  instructions  are 
of  no  materiality  except,  perhaps,  as  indicating  the  mental 
processes  of  the  trial  judge  in  reaching  his  decision  in  favor 
of  defendant  upon  the  counterclaim.  That  decision  we  have 
already  found  to  be  wrong  for  other  reasons,  and  may  forego 
discussion  of  the  rules  of  law  promulgated  in  the  charge. 

By  the  Court, —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

Bardeew,  J.,  took  no  part 
Vou  108  —  40 
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^^^      *^'^|  December  IS,  JdOO — January  8, 190L 

WiOs:  CongtrvcHon:  Devise  in  trust:  Validity:  Suepenmcn  €f  power  of 
alienation:  Eetatee  taH:  Seisin, 

^  Land  was  devised  to  trustees  to  receive  the  rents,  issues,  and  profits 

thereof  during  the  life  of  testator's  son,  and  to  pay  the  net  income 
to  said  son  during  his  life,  and  upon  his  death  to  convey  the  land 
"  to  his  issue  then  living  in  fee,  or,  in  case  he  shall  die  without  issue, 
then  in  that  case  the  same  to  descend  to"  the  testator's  heirs  at 
law  then  living.  The  son  had  but  one  child,  which  died  before  his 
death.    After  his  death  his  widow  olaimed  the  land.    Held: 

(1)  The  words  *'  issue  then  living,"  and  also  the  words  following, 
^without  issue,"  meant  issue  living  at  the  time  of  the  son's  death. 

(2)  The  trust  so  cretited  was  not  a  mere  passive  or  dry  trust  such 
as  had  been  abolished  by  statute  (seca  2078-2075,  Stata  1898).  It  did 
not  entitle  the  son  to  the  *' actual  possession  of  the  lands  and  the 
receipt  of  the  rents  and  profits  thereof,"  as  provided  in  sec.  2078; 
nor  was  it  intended  thereby  to  vest  in  him  "the  right  to  the  pos- 
session and  profits,"  as  provided  in  sea  2075. 

(8)  The  trust  was  one  expressly  authorized  by  sec.  2081,  Stats.  1898. 
It  did  not  suspend  the  absolute  power  of  alienation  for  a  longer 
time  than  during  the  life  of  the  son,  and  therefore  was  not  repug- 
nant to  sea  2039,  R.  a  187a 

(4)  The  devise  did  not  create  an  estate  tail  in  the  son,  and  it  can- 
not therefore  be  adjudged,  under  sea  2027,  Stata  1898,  that  he  was 
seised  thereof  as  an  allodium.  . 

(5)  The  son  never  having  been  seised  of  the  land  devised,  it  did  not 
pass  from  him  to  his  widow. 

Appeal  from  a  judgment  of  the  circuit  oonrt  for  Milwau- 
kee county:  D.  II.  Johnson,  Circuit  Judge.    Affirmed. 
N,  S.  Mmrphey^  for  the  appellant. 
David  S,  Ordway^  for  the  respondents. 

Cassodat,  C.  J.  This  is  an  appeal  from  a  judgment  of  the 
circuit  court  affirming  a  judgment  of  the  county  court  con- 
struing a  portion  of  the  will  of  William  A.  Webber,  deceased. 
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and  distributing  certain  property  held  in  trust  under  the 
third  subdivision  of  that  will. 

It  appears  from  the  record,  and  is  undisputed,  that  the 
will  was  executed  October  16, 1884;  that  William  A.  Web- 
ber died  November  15,  1884,  leaving  such  will,  which  was 
duly  admitted  to  probate,  and  also  leaving,  him  surviving, 
his  widow,  Mary  H.,  and  five  children,  Albert  <?.,  William  F., 
Wilkie  A.,  Harry  J.,  and  Ra/rriet  A,;  that  William  F.  never 
married,  but  died  intestate  August  25, 1888,  and  his  portion 
of  such  estate  and  all  his  property  descended  to  his  mother, 
Mary  H.  Webber;  that  January  17, 1889,  Mary  H.  executed 
her  will;  that  January  15, 1890,  Mary  H.  died  testate,  and 
her  will  was  admitted  to  probate  soon  after;  that  the  son 
Harry  J.  was  married  to  the  appellant  herein,  Annie  Wehher^ 
June  11, 1888,  more  than  a  year  before  the  execution  of  the 
will  in  question;  that  as  the  fruit  of  that  marriage  a  child, 
Blanche  Webber,  was  born  to  the  appellant,  Annie  Webber^ 
and  Harry  J.  Webber,  October  21,  1893;  that  the  child 
Blanche  died  June  16, 1898;  that  Harry  J.,  the  father  of  the 
child,  died  testate,  leaving  no  issue  him  surviving,  but  leav- 
ing his  widow,  the  appellant  herein,  to  whom  he  gave,  de- 
vised, and  bequeathed  by  such  will  all  the  property  of  which 
he  died  seised,  and  that  such  will  was  duly  admitted  to 
probate. 

By  the  first  clause  of  his  will,  William  A.  Webber  gave 
and  bequeathed  all  his  personal  property  to  his  widow, 
Mary  H.,  subject  to  the  payment  of  deljts,  funeral  expenses, 
and  charges  of  administration.  By  the  second  clause  of  the 
will,  he  gave  and  devised  all  his  real  estate  to  his  widow, 
Mary  H.,  for  and  during  the  term  of  her  natural  life,  but  in 
trust  to  take  care  of  and  manage,  and  to  receive  the  rents, 
issues,  and  profits  thereof,  and  to  pay  and  distribute  the  net 
income  therefrom  quarter  yearly,  as  therein  stated,  to  wit, 
to  Harriet  A.  the  net  income  of  certain  specific  prop^T\,y^ 
and  the  undivided  one-sixth  of  the  net  income  of  the  rexix^m- 
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der  of  his  real  estate  to  each  of  his  five  ohildren.  By  the 
third  clause  of  his  will  he  gave  and  devised  all  of  his  real 
estate,  from  and  after  the  death  of  his  wife,  as  therein  pre- 
scribed, to  wit:  Certain  specific  real  estate,  and  also  the  an* 
divided  one-sixth  part  of  the  remainder  thereof,  to  his 
daughter,  Harriet  A.^  upon  the  terms  and  conditions  therein 
named;  also  another  undivided  one-sixth  part  of  such  resi- 
due to  each  of  his  three  sons,  Albert  (?.,  William  F.,  and 
Wilkie  A. ;  and  also  another  undivided  one-sixth  part  of  such 
residue  he  gave  and  devised  to  such  person  or  persons  as  his 
wife  might  convey  or  devise  the  same  to,  and  to  his  or  their 
heirs  and  assigns,  forever.  Such  portions  of  the  vrill  above 
mentioned  were  construed  and  determined  in  Saxton  v.  Web- 
ler^  83  Wis.  617,  623-630,  and  are  not  here  in  controversy. 

As  to  the  other  undivided  one-sixth  part  of  such  residue 
from  and  after  the  death  of  his  wife,  and  which  is  here  in 
controversy,  he  disposed  of  it  by  the  remaining  portion  of  the 
third  clause  of  the  will,  which  reads  as  follows :  "  And  to  such 
person  or  persons  as  the  county  court  or  court  or  judge  hav- 
ing probate  jurisdiction  in  the  county  of  Milwaukee  may 
appoint  trustee  of  the  same,  I  hereby  give  and  devise,  as 
aforesaid,  the  remaining  one  undivided  sixth  part  of  the 
said  rest  and  residue  of  my  said  real  estate,  in  trust,  never- 
theless, to  take  care  of  and  manage,  and  to  receive  the  rents, 
issues,  and  profits  thereof,  for  and  during  the  term  of  the 
natural  life  of  my  son  Harry  J.  Webber,  and  to  pay  the  net 
income  therefrom  to  my  said  son  Harry  J.  Webber,  quarter 
yearly,  for  and  during  the  term  of  his  natural  life,  and  upon 
his  decease  to  convey  the  said  trust  estate  to  his  issue  then 
living  infee^  or,  in  case  he  shall  die  without  issue,  then  in 
that  case  the  same  to  descend  to  my  heirs  at  law  then  living 
in  fee." 

The  case  of  Saxian  v.  WMer^  83  Wis.  617,  was  commenced 
by  Harriet  A.  and  her  husband.  May  14, 1890,  for  partition 
of  the  real  estate  and  construction  of  the  will  of  William 


Wis.]  JANUARY  TEE2d;  1901. 

Webber  vs.  Webber  and  others. 

■1  —  III  I        i  ■ 

A.  Webber,  deceased.  The  clause  of  the  will  in  controverey 
was  construed  in  that  case  as  follows:  "The  devise  of  the 
one  undivided  sixth  part  of  the  lands  not  specifically  de- 
scribed to  such  person  or  persons  as  the  county  court  might 
appoint,  in  trust  to  take  care  of  and  manage,  and  to  receive 
the  rents,  issues,  and  profits  thereof,  for  and  during  the  life 
of  Harry  J.,  and  to  pay  the  net  income  therefrom  to  him 
quarter  yearly  during  his  life,  and  upon  his  decease  to  con- 
vey the  same  to  his  issue  then  living  in  fee,  or,  in  case  he 
shall  die  without  issue,  then  and  in  that  case  the  same  to 
descend  to  such  of  the  heirs  at  law  of  the  testator  in  fee  as 
shall  then  be  living,  only  ties  up  said  estate  so  devised  in 
trust  during  the  life  of  said  Harry  J.,  and  hence  is  not  re- 
pugnant to  the  statutes  cited,  but  is  a  valid  trust.  It  follows 
that  the  plaintiffs  can  claim  nothing  by  virtue  of  the  pe- 
culiar provisions  of  that  devise  in  this  action  for  partition." 
83  Wis.  630,  631.  Counsel  for  the  appellant  contends,  in 
effect,  that  such  construction  was  unwarranted,  and  that  the 
last  part  of  the  clause  quoted  should  be  construed  as  if  it 
had  read:  "In  case  said  Harry  J.  Webber  shall  die  without 
having  had  isaue^  the  same  to  descend  to  my  heirs  at  law 
then  living."  Such  construction  is  repugnant  to  the  express 
language  of  the  will,  which  declares  that,  upon  the  death 
of  Harry  J.,  such  trustee  was  "  to  convey  the  said  trust  es- 
tate to  bis  issue  then  living  in  fee,  or,  in  case  he  shall  die 
without  issue,  then  and  in  that  case  the  same  to  descend  to 
my  heirs  at  law  then  living  in  fee."  "  Issue  then  living  " 
manifestly  means  living  when  Harry  J.  should  die,  and  the 
words  following,  that,  in  case  Harry  J.  should  "  die  without 
issue,"  clearly  mean  such  issue  as  had  just  been  mentioned 
as  "  then  living." 

The  same  counsel  contends  that  the  trust  sought  to  be 
created  by  the  devise  in  question  was  unauthorized  and  pro- 
hibited by  law,  and  vested  a  legal  estate  in  Harry  J .  Web- 
ber for  life;  that  it  was  at  most  a  dry  or  passive  truat,  and 
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suob  as  had  been  abolished  by  statute, —  citing  sees.  2073- 
2075,  Stats.  1898,  and  SuUivan  v.  Bruhling,  66  Wis.  472; 
Hcmnig  v.  MueUer,  82  Wis.  235;  Tyson  v.  Tyson^  96  Wis. 
59.  The  difS.culty  with  sach  contention  is  that  the  clause 
of  the  will,  as  we  construe  it,  does  not  come  within  the 
statutes  or  decisions  cited.  The  devise  in  trust  did  not  en- 
title Harry  J.  ^^  to  the  actual  possession  of  the  lands  and  the 
receipt  of  the  rents  and  pro&ts  thereof,"  as  provided  in  the 
first  of  these  sections;  nor  was  it  ^4n tended  "  thereby  to 
vest  in  Harry  J.  "the  right  to  the  possession  and  the  prof- 
its," as  provided  in  the  last  of  these  sections.  The  statute 
expressly  provides  that  such  sections  are  not  to  "  be  con- 
strued to  prevent  or  affect  the  creation  of  such  express  trusts 
as  are  .  •  .  authorized  and  defined  "  in  the  chapter  on 
uses  and  trusts.  Sec.  2076,  Stats.  1898.  One  of  the  sections 
of  that  chapter  provides  that  "  express  trusts  may  be  created 
for,"  among  other  things:  "(3)  To  receive  the  rents  and 
profits  of  land  and  apply  them  to  the  use  of  any  person 
during  the  life  of  such  person  or  for  any  shorter  term,  sub- 
ject to  the  rules  prescribed  in  the  last  preceding  chapter. 
...  (5)  For  the  beneficial  interests  of  any  person  or 
persons,  when  such  trust  is  fully  expressed  and  clearly  de- 
fined upon  the  face  of  the  instrument  creating  it,  subject  to 
the  limitations  as  to  time"  therein  expressed.  Sec.  2081. 
See,  also,  sees.  4025-4027.  The  statute  also  provides  that 
^'  every  express  trusty  valid  as  such  in  its  creation,  except  as 
herein  otherwise  provided,  shall  vest  the  whole  estate  in 
the  trustees,  subject  only  to  the  execution  of  the  trust;  and 
the  person  for  whose  benefit  the  trust  was  created  shall 
take  no  estate  or  interest  in  the  lands,  but  may  enforce  the 
performance  of  the  trust."  Sec.  2086.  Harry  J.  had  no 
power  to  assign  or  dispose  of  his  interest  in  the  rents  and 
profits  of  the  lands.     Sec.  2089. 

The  trust  in  question  was  clearly  authorized  by  the  stat- 
utes cited,  and  is  not  repugnant  to  the  '^  limitations  as  to 
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time ''  mentioned.  The  statute  fixing  such  limitations,  as  it 
existed  at  the  time  of  the  death  of  the  testator,  declared 
that  *Hhe  absolute  power  of  alienation  shall  not  be  suspended, 
by  any  limitation  or  condition  whatever,  for  a  longer  period 
than  during  the  continuance  of  two  lives  in  being  at  the 
creation  of  the  estate,''  except  as  therein  stated.  Sec.  2039, 
R.  S.  1878.  Here,  as  held  in  the  former  case,  the  clause  in 
question  '^  only  ties  up  said  estate  so  devised  in  trust  during 
the  life  of  said  Harry  J.,  and  hence  is  not  repugnant "  to 
that  statute,  "  but  is  a  valid  trust."  Here  there  is  no  devise 
to  Harry  J.  and  his  issue,  nor  to  Harry  J.  for  life  and  after 
his  decease  to  his  issue,  and  hence  the  argument  that  the 
devise  in  trust  created  an  estate  tail  is,  in  our  judgment, 
without  foundation.  Counsel  contends  that  estates  tail  are 
not  abolished  in  this  state,  but  exist  as  at  common  law,  and 
that  the  effect  of  such  an  estate,  under  the  statute  cited, 
"  is  to  vest  the  same,  by  operation  of  law,  in  fee  simple  in 
Harry  J.  Webber  and  his  heirs  and  assigns."  Sec.  2027, 
Stats.  1898.  But  the  difficulty  with  such  contention  is  that 
Harry  J.  was  never  "  seised  in  fee  tail  of  any  lands  .  .  . 
by  virtue  of  "  such  devise,  and  hence  he  cannot,  under  that 
section  of  the  statute,  '^  be  deemed  and  adjudged  to  be  seised 
thereof  as  an  allodium."  Id.;  Wight  v.  Thayer^  1  Gray, 
284;  Bone  v.  Tyrrell^  113  Mo.  175;  Ray  v.  Alexander,  146 
Pa.  St.  242.  Besides,  another  section  in  the  same  chapter 
of  our  statute  declares  that  ^'  when  a  remainder  shall  be  lim- 
ited to  take  effect  on  the  death  of  any  person  without  heirs, 
or  heirs  of  his  body,  or  without  issue,  the  words  *  heirs'  or 
'  issue '  shall  be  construed  to  mean  heirs  or  issue  living  at 
the  death  of  the  person  named  as  ancestor."  Sec.  2046,  Stats. 
1898.  As  stated,  Harry  J.  left  no  "  heirs  of  his  body  "  nor 
issue.  The  mere  fact  that  Harry  J.  had  a  little  daughter 
who  died  nearly  a  year  before  his  death  did  not  convert  his 
contingent  equitable  interest  into  a  legal  estate. 

The  clause  in  the  will  of  William  A.  Webber,  so  cT^ating 
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a  devise  in  trust,  is  clearly  distinguishable  from  the  provis- 
ions of  any  of  the  wills  construed  by  this  court  in  the  cases 
cited  by  counsel  for  the  appellant.  It  is  also  distinguishable 
from  the  provisions  of  the  will  construed  in  Patton  v.  Lvd- 
iiigton^  108  Wis.  629,  in  which  the  cases  so  cited  are  re- 
viewed. We  must  hold  that  Harry  J.  was  never  seised  of 
the  fractional  share  of  the  lands  so  devised  in  trust,  and 
hence  that  such  lands  could  not  pass  from  him  to  his  widow, 
the  appellant  herein.  The  appellant's  only  claim  here  made 
to  the  lands  so  devised  in  trust  is  by  virtue  of  the  clause  in 
the  will  of  William  A.  Webber,  quoted  above,  and  the  ap- 
peal herein  is  only  from  the  disallowance  of  such  claim. 
This  being  so,  no  part  of  the  will  of  Mary  H.  Webber,  or 
the  will  of  Harry  J.  Webber,  is  before  us  for  construction  or 
consideration.  In  other  words,  the  decision  in  this  case  is 
limited  to  such  devise  in  trust. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af* 
firmed. 

BABDitofy  J.,  took  no  part. 
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In  bb  Will  of  Hbaly:  O'Shba  and  another,  Appellants,  tb. 
O'Shea,  Eespondent. 

JDeoember  U^  1900-^  January  3, 190 JL 

WUU:  Contest:  Costs  on  appeal 

In  a  will  contest)  if  the  contestant  has  acted  in  good  fiaith  and  the 
questions  of  law  or  fact  are  worthy  of  consideration,  costs  taxed 
against  him  in  the  supreme  court  should  be  paid  out  of  the  estate. 

Apfbal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
Kellogg  (&  Carhys. 

E.  M.  MoVickeTj  for  the  respondent. 
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"WiNSLow,  J.  This  is  a  will  contest.  Ann  Ilealy,  an  old 
woman,  made  her  will,  in  which  she  practically  disinherited 
three  of  her  children  and  gave  her  property,  consisting  of 
real  estate  worth  about  $4,000,  to  the  other  two.  All  the 
children  were  adults,  and  the  three  who  were  disinherited 
had  lived  away  from  home  for  many  years.  The  objections 
made  to  the  will  were  that  the  testatrix  was  not  of  sound 
mind  and  that  the  will  was  the  result  of  undue  influence. 
The  county  court  of  Milwaukee  county  sustained  the  objec- 
tions of  the  contestants,  and  refused  to  probate  the  will. 
Upon  appeal  to  the  circuit  court,  rf  new  trial  was  had  and 
the  judgment  of  the  county  court  reversed,  and  the  will  was 
adjudged  to  be  the  last  will  and  testament  of  the  deceased. 
It  is  now  claimed  that  the  findings  of  the  circuit  court  are 
not  supported  by  the  evidence. 

We  have  examined  the  evidence,  and  find  it  entirely  suffi- 
cient to  sustain  the  findings  and  judgment  of  the  circuit 
court.  As  the  questions  involved  are  purely  questions  of 
fact,  it  seems  needless  to  rehearse  the  evidence? 

The  circuit  court  awarded  costs  against  the  contestants, 
and  we  cannot  say  that  there  was  any  abuse  of  discretion 
in  so  doing.  As  to  statutory  costs  in  this  court,  the  rule  is 
that  ^Mf  the  contestant  has  acted  in  good  faith,  and  the  ques- 
tions of  law  or  fact  are  worthy  of  consideration,  costs  taxed 
against  him  should  be  paid  out  of  the  estate."  In  re  Donges^s 
EstoiU^  103  Wis.  497-514:.  The  appeal  here  seems  to  have 
been  taken  in  good  faith,  and  we  are  unable  to  say  that  the 
questions  of  fact  were  not  worthy  of  consideration. 

By  the  Court —  Judgment  affirmed,  with  costs  to  be  taxed 
and  paid  out  of  the  estate. 

Babdxbn,  J.,  took  no  part 
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EioKBusoH  and  others,  Appellants,  vs.  OoBwrra  and  others, 
Eespondents. 

September  S,  1900  ^February  U  190L 

Debtor  and  creditor:  Fraudulent  wwoeiyancee:  Mortgage  kept  from  re^ 
ord  by  agreement:  Voluntary  aseignmeni:  Pleading:  Laches:  De- 
lay in  bringing  suit:  Sales  by  mortgagees  in  possession:  Account- 
ing: Lis  pendens:  Bona  fide  purchaser  from  fraudulent  grantee, 

1.  The  parties  to  a  mortgage  of  real  estate  agreed  in  writing  that  it 
should  not  be  recorded  except  in  case  of  default  in  the  payments 
or  the  death  of  either  -party,  the  reason  being  that  it  recorded  it 
would  injure  the  credit  of  the  mortgagor  in  his  businesa  The 
agreement  was  observed  for  more  than  four  years,  during  which 
time  various  persons  gave  the  mortgagor  credit  on  the  faith  of  his 
apparent  ownership  of  the  property,  with  no  knowledge  of  the 
mortgage  Held,  that  the  mortgage  was  fraudulent  and  void  as 
to  the  creditors  so  deceived. 

Sl  a  finding  of  the  trial  oourt  to  the  efifeot  that  certain  mortgages  of 
real  estate  and  of  chattels  and  a  transfer  of  corporate  stocky  by  an 
insolvent  debtor,  were  all  made  in  good  faith,  to  secure  a  bona  fide 
indebtedness,  and  with  no  intent  to  defraud  or  delay  creditors, 
is  held  to  be  sustained  by  the  evidence. 

&  An  agreement  between  an  insolvent  debtor  and  two  of  his  principal 
creditors,  and  transfers  made  by  and  pursuant  thereto^  constituting 
parts  of  the  same  transaction,  whereby  he  transferred  to  them  the 
greater  part  of  his  property,  real  and  personal,  and  they  assumed 
the  management  of  his  business,  in  order  to  prevent  a  sacrifice  of 
his  property,  and  for  the  purpose  of  paying  in  a  specified  order 
their  claims  and  the  judgments  and  liens  of  other  creditors,  with 
provision  for  the  reversion  of  any  surplus  to  the  debtor,  are  hdd 
to  have  constituted  a  voluntary  assignment  for  the  benefit  of  cred- 
itors, which,  although  not  tainted  with  actual  fraudulent  intent, 
was  constructively  fraudulent  and  void  as  to  creditors  because  not 
executed  as  the  statute  (sea  1694,  Stata  1898)  requirea 

4  Such  transfers  may  be  set  aside  in  an  action  by  judgment  creditois 
of  the  insolvent,  although  their  complaint  does  not  specifically 
charge  that  the  transaction  constituted  an  unlawful  voluntary  as- 
signment, where  it  alleges  generally  that  all  the  transfers  were  exe- 
cuted as  parts  of  one  transaction,  with  the  intent  and  purpose  of 
having  all  the  property  held  in  trust  for  the  use  and  benefit  of  the 
debtor  contrary  to  law. 
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6.  Such  ag^reement  never  having  been  recorded  and  not  having  come 
to  the  knowledge  of  the  creditors  attacking  it  nntil  three  or  four 
years  after  its  execution,  up  to  which  time  there  was  nothing  to 
inform  them  that  the  transferees  were  in  x>06session  in  any  other 
capacity  than  as  mortgagees  under  prior  valid  and  recorded  mort- 
gages, and  reasonable  diligence  having  been  used  thereafter  in  as- 
certaining the  facts  of  the  numerous  transactions  involved,  a  delay 
of  nearly  five  years  after  the  agreement  was  made  before  the  com- 
mencement of  the  action  is  field  not  to  have  constituted  laches 
which  would  bar  the  action. 

6.  The  fact  that  the  transfers  made  by  and  pursuant  to  such  fraudu- 

lent agreement  were  void  did  not  avoid  prior  valid  mortgages  of 
the  same  property  to  the  transferees,  and,  the  agreement  being  set 
aside,  they  are  restored  to  their  legal  rights  under  such  mortgages. 

7.  The  mortgagees  in  such  case  having  disposed  of  the  mortgaged 

property  pursuant  to  the  void  agreement,  the  plaintiffs  are  enti- 
tled to  an  accounting  from  them,  to  the  end  that  the  equity  of  re- 
demption maybe  reached  and  applied  to  the  satisfaction  of  plaint- 
iffs' judgmenta 

a  A  finding  of  the  trial  court  to  the  effect  that  the  mortgagees  had 
managed  the  property  in  the  ordinary  way  of  business  and  had 
made  a  bona  fide  effort  to  obtain  as  much  as  possible  therefor,  and 
that  the  net  proceeds  were  insufficient  to  pay  their  claims,  is  held 
not  conclusive,  it  appearing  that  both  the  debtor  and  the  mortgagees 
supposed,  at  the  time  of  the  transfers,  that  the  property  was  worth 
more  than  said  claims  and  that  a  substantial  surplus  would  be  left 
for  the  debtor,  and  it  further  appearing  that  on  the  trial  the  par- 
ties agreed  that  it  would  be  premature  to  go  into  a  detailed  ac- 
counting until  the  right  thereto  was  settled,  and  that  therefore  no 
accounting  was  in  fact  had  and  very  little  testimony  introduced. 

9.  The  action  being  in  equity  and  defendants,  the  mortgagees,  not  being 
chargeable  with  actual  fraudulent  intent,  equitable  principles  must 
prevail  in  the  accounting.  Defendants  should  have  credit  for  sums 
necessarily  paid  to  preserve  the  property  and  relieve  it  from  liens, 
as  well  as  expenditures  reasonably  and  necessarily  incurred  in  the 
diligent  management  of  the  business,  but  should  not  have  credit 
for  any  sums  paid  to  the  mortgagor  out  of  the  proceeds  of  the  busi- 
ness unless  he  actually  earned  the  same  by  services  rendered  for 
defendants  in  the  proper  management  of  the  business. 
10.  A  notice  of  Via  pendens  is  constructive  notice  only  of  the  proceedings 
in  the  action  in  which  it  is  filed  and  of  the  rights  of  the  parties  to 
that  action. 
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11.  Actual  knowledge  that  one  judgment  creditor  of  an  insolvent  has 
brought  action  to  set  aside  as  fraudulent  a  conyeyanoe  by  the 
debtor  does  not,  as  matter  of  law,  prevent  the  person  having  such 
knowledge  from  becoming,  as  against  other  creditors  of  whose 
claims  he  has  no  notioe,  a  purchaser  in  good  faith  from  the  debtor  s 
grantee. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county:  Chas.  M.  Webb,  Circuit  Judge.  Reversed  as  to  a 
part  of  the  defendants;  affirmed  as  to  ilie  others. 

This  is  an  action  in  equity  by  the  plaintiffs,  as  judgment 
creditors  of  one  J,  E,  Leahy ^  to  set  aside  as  fraudulent  a 
number  of  mortgages,  deeds,  and  other  transfers  of  real  and 
personal  property  made  by  Leahy,  The  transactions  in- 
volved were  numerous,  and  the  testimony  voluminous;  but 
the  dispute  was  principally  as  to  the  proper  legal  inferences 
to  be  drawn  from  the  facts,  rather  than  as  to  the  facts 
themselves.  The  following  facts  were  substantially  undis- 
puted ; 

This  action  was  commenced  September  6,  1895.  The 
plaintiffs  are  creditors  of  J,  E,  Leahy  in  various  amounts, 
aggregating  more  than  $20,000,  whose  claims  accrued  in  or 
about  the  years  1889  and  1890,  and  whose  judgments  were 
entered  at  various  times  between  December,  1890,  and  April, 
1896.  Some  of  the  judgments  were  not  obtained  until  after 
the  commencement  of  this  action,  and  the  parties  were 
brought  into  this  action  on  motion  before  the  trial  Exe- 
cutions had  been  issued  and  returned  unsatisfied  upon  most 
of  the  judgments  prior  to  the  commencement  of  the  action. 

In  1886,  and  for  some  years  prior,  the  defendant  J,  JE 
Leahy  and  one  M.  P.  Beebe,  as  partners,  were  doing  a  gen- 
eral lumbering  and  logging  business  at  Wausau,  Wisconsin, 
owning  and  operating  a  sawmill  with  a  capacity  of  eight  or 
ten  million  feet  per  year.  The  title  to  the  mill  was  not  in 
the  firm,  but  each  partner  had  title  to  an  undivided  half  in- 
terest therein.     In  addition  to  the  firm  business,  Leahy  also 
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carried  on  an  individaal  logging  and  lumbering  basiness, 
his  logs  being  mannfaotured  into  lumber  at  the  same  mill. 
Henry  Corwith,  deceased,  of  Chicago,  was  a  capitalist,  of 
whom  both  Leahy  individually  and  the  firm  of  Leahy  & 
Beebe  borrowed  large  sums  of  money  for  business  uses  in 
and  prior  to  the  years  1885, 1886, 1887,  and  1888,  giving 
security  therefor  by  way  of  mortgages  and  contracts,  assign- 
ing logs  or  lumber  as  security.  One  John  Ross,  of  Galena, 
Illinois,  was  Corwith's  agent,  who  negotiated  these  loans, 
and  bad  some  interest  in  the  profits  of  such  loans,  and  was 
frequently  at  Wausau.  January  19,  1886,  Leahy  owed  Cor- 
with on  previous  loans  $31,215.49,  and  gave  his  note  there- 
for. January  21, 1886,  Leahy  made  a  contract  with  Corwith, 
through  Boss,  to  borrow  $20,000  additional, —  the  money  to 
be  advanced  at  intervals  during  the  year, —  and  gave  a 
mortgage  on  the  undivided  half  of  the  mill  property  there- 
for; and  a  written  agreement  was  also  made  that  this  mort- 
gage should  not  be  recorded,  except  in  case  of  default  in 
the  payments  or  the  death  of  either  party.  Further  loans 
were  made  by  Corwith  to  Leahy ^  of  $10,000  January  8, 1887, 
and  of  $10,000  March  22,  1888,  both  secured  by  contracts 
giving  logs  as  security;  and  for  the  loan  of  January  8, 1887, 
143  shares  of  stock  of  the  Wausau  Boom  Company  were  as- 
signed to  Corwith  as  collateral  security.  None  of  the  agree- 
ments above  referred  to  were  recorded  or  filed,  except  the 
mortgage  upon  the  mill,  which  was  recorded  at  a  later  pe- 
riod, as  hereinafter  stated.  On  the  15th  of  September, 
1888,  Henry  Corwith  died  testate,  leaving  the  defendants 
CharUe  R.  Corwith  and  John  Corwith  his  executors,  who 
duly  qaalified. 

On  December  26,  1888,  Leahy  owed  James  McCrosaen 
$15,000  for  goods  purchased  at  McCrodsen^8  store  in  Wausau, 
which  amount  was  afterwards  increased.  In  July  and  Sep- 
tember, 1890,  Leahy  purchased  pine  timber  of  McOrossen  on 
credit,  amounting  to  $31,500,  and  McCrossen  was  also  \\eto\e 
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as  indorser  on  Leahy^s  notes  for  $20,500,  making  Leahy*% 
total  indebtedness  to  McCro%sen  in  November,  1890,  $73,760. 
November  13,  1890,  McOroasen^  who  was  then  residing  and 
in  business  in  Ashland  county,  came  to  Wausau  and  de- 
manded security  of  LeaJiy  for  his  indebtedness,  and  Ledky 
gave  him  a  mortgage  on  a  large  amount  of  lands  in  Price, 
Lincoln,  and  Oneida  counties;  also  a  chattel  mortgage  on 
his  horses,  oxen,  sleds,  and  camp  outfits  in  the  woods;  also 
a  mortgage  on  lands  in  Marathon  county.  These  mortgages 
covered  the  great  bulk  of  Leahy^%  property  outside  of  the 
mill,  bat  not  quite  all  of  it.  McOrossen  then  left  Wausau, 
having  recorded  his  mortgages,  and  returned  to  Ashland 
county. 

On  November  18, 1890,  Leahy  sent  the  following  letter  to 
Charles  R.  Corwith^  at  Chicago:  "  CharUs  JR.  Corwith^  Esq., 
Chicago,  111. —  Dear  Sir:  I  am  not  satisfied  with  the  way 
my  affairs  are  running,  and  would  therefore  advise  you  to 
send  that  mortgage  against  the  mill  here  at  once  and  have 
it  recorded.  Don't  delay  this  matter.  Send  by  first  mail 
to  register  of  deeds,  Wausau,  Wisconsin.  Tours  truly,  J,  E. 
Leahy?^  Leahy  then  owed  the  Corwith  estate  about  $60,000, 
for  which  it  bad  as  security  the  unrecorded  mortgage  on  the 
mill  for  $20,000,  referred  to  in  the  letter,  and  the  various 
contracts  above  referred  to.  Chaales  R,  Corwith  immedi- 
ately came  to  Wausau,  placed  the  real-estate  mortgage  on 
record,  and  saw  Leahy.  He  then  first  learned,  as  the  court 
finds,  of  the  large  indebtedness  to  MoCroasen^  and  also  of 
McCroBBenh  mortgages.  He  asked  for  security,  and  obtained, 
November  21, 1890,  a  second  mortgage  upon  the  real  estate 
mortgaged  to  McOrossen^  and  recorded  the  same.  On  the 
following  day  he  purchased  of  Leahy  and  Leahy  &  Beebe 
250  shares  of  Wausau  Boom  Company  stock  at  eighty-eight 
cents  on  the  dollar,  amounting  to  $11,000,  and  agreed  to 
apply  the  same  on  the  indebtedness  of  Leahy  and  Leahy  & 
Beebe,  and  returned  to  Chicago. 


Wis.]  JANUAKT  TEEM,  1901.  639 

Eickbusch  and  others  t&  Cor^ith  and  other& 

Affairs  remained  in  this  situation  until  December  1, 1890, 
when  a  meeting  was  held  at  Wausau  between  Leahy^  Mo- 
Oroasen,  Charles  JR,  Corwithj  Ross,  also  Mr.  Alexander  Stew- 
art and  Mr.  W.  C.  Silverthorn,  and  a  conference  had  as  to 
Leahy^B  affairs.  As  a  result  of  this  meeting  an  agreement 
was  executed  on  the  following  day  known  as  the  "Tripartite 
Agreement"  This  agreement  was  signed  and  acknowledged 
by  McOrossen^  Charles  JR.  Corwith^  and  by  e/.  E.  Leahy  and 
his  wife,  and,  after  reciting  the  indebtedness  to  McGroasen 
and  Corwitiij  and  the  various  securities  which  had  been  ex- 
ecuted therefor,  proceeds  as  follows: 

"And  whereas,  all  the  parties  to  this  instrument  have 
agreed,  and  do  hereby  agree,  that  the  said  property,  both 
real  and  personal,  shall  be  so  managed  as  to  yield  the  great- 
est amount  available  therefrom,  by  carrying  out  the  plans 
of  operation  in  the  logging  and  lumbering  business  already 
begun  for  the  present  season,  so  as  not  to  sacrifice  thereon 
by  disposing  of  the  same  immediately  or  by  forced  sales; 
and  whereas,  said  James  McCrossen  has  not  ready  means  to 
carry  on  such  operation:  Now,  therefore,  for  a  considera- 
tion of  the  mutual  promises  and  understanding  herein  con- 
tained, it  is  hereby  agreed  that  the  said  Charles  JR.  Corwith 
shall  and  have  immediate  possession  of  all  of  the  said  property, 
both  real  and  personal,  on  following  terms  and  conditions, 
namely:  The  said  Charles  R.  Corwith  shall  continue  on  with 
the  operations  of  logging  and  lumbering  already  begun,  and 
shall  furnish  necessary  means  and  funds  necessary  therefor; 
and  the  said  James  MoOrassen  shall  have  the  general  super- 
vision and  control  of  such  operations  for  the  present  tihie 
until  the  logs  and  timber  put  in  and  to  be  put  in,  in  all  of 
the  several  camps,  shall  be  logged,  put  in,  driven,  sawed  and 
manufactured  into  lumber,  and  piled.  The  said  Charles  R. 
Corwith  shall  dispose  of  all  of  the  said  property  in  such  a 
way  and  upon  such  terms  as  will  bring  the  greatest  amount 
for  all  parties  concerned  under  that  contract,  in  so  tar  as 
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his  judgment  shall  dictate  and  improve  {sic\  under  the  terms, 
conditions,  and  the  intentions  of  the  parties  expressed  and 
set  forth  in  this  instrument;  and  the  proceeds  thereof  shall 
be  applied  by  the  said  Gorvoith  upon  the  following  named 
indebtedness  and  advanoes,  and  in  order  as  follows: 

'-^First.  For  the  said  payment  of  the  five  last-named  promis- 
sory notes  mentioned  in  the  list  of  notes  in  the  indebtedness 
of  said  J.  E,  Leahy  to  said  James  MoCrossen^  amounting  in 
the  aggregate  to  twenty  thousand  five  hundred  dollars,  with 
interest  thereon. 

"  Second,  The  said  payment  and  reimbursement  to  the  said 
Charles  R.  Carwith  for  all  the  funds  and  moneys  to  be  ad- 
vanced and  paid  by  him  from  this  time  forward  in  carrying 
on  said  logging  and  lumbering  business,  as  hereinbefore  set 
forth,  together  with  interest  thereon  at  the  rate  of  eight  per 
cent,  per  annum,  and  including  any  and  all  funds  which 
may  be  necessary  for  him  to  advance  to  discharge  any  and 
all  taxes,  judgments,  and  liens  upon  any  or  all  of  the  prop- 
erty mentioned  in  any  of  the  said  securities  which  may  be 
prior  thereto,  and  including  any  and  all  taxes  which  may 
be  necessary  to  pay  hereafter  upon  any  of  the  said  property 
before  the  same  is  disposed  of. 

^  Third,  Payment  of  the  said  indebtedness  of  the  said 
Leahy  to  the  said  McCrossen  as  hereinbefore  set  forth  and 
not  already  provided  for,  by  the  payment  of  the  said  five 
notes,  amounting  to  twenty  thousand  five  hundred  dollars 
($20,500),  and  interest,  as  aforesaid. 

^^  Fourth,  To  the  payment  of  the  said  indebtedness  of  the 
said  J  E,  Leahy  to  said  Charles  R,  Corwith^  hereinbefore 
mentioned  and  set  forth. 

^^  Fifth,  The  payment  to  the  said  J,  E,  Leahy  ^  or  his  repre- 
sentative and  assigns,  of  any  surplus  which  may  remain 
after  their  imbursement  and  payment  hereinbefore  provided 
for. 

"  And  it  is  further  agreed  that  the  said  McCrossen  shall 


Wis.]  JANUAKY  TEEM,  1901.  641 

Kickbusch  and  others  va,  Corwith  and  others. 

furnish  the  said  Carvnth  regular  reports  of  the  operations^ 
moneys  received  and  disbursed  thereon,  and  of  the  con- 
ditions of  said  operations,  and  the  said  McCrossen  shall  be 
allowed  and  paid  a  reasonable  amount  for  his  services  ac- 
cording to  the  time  actually  devoted  thereto.  And  it  is 
further  understood  and  agreed  that  said  McCroasen  and  the 
said  Charles  JR.  Oarwith  may  each  take  for  themselves  such 
of  the  said  property  hereinbefore  mentioned  and  referred  to 
as  they  may  agree  upon,  to  be  applied  upon  their  several 
sums  of  indebtedness,  respectively,  at  a  fair  and  reasonable 
valuation  and  price  therefor. 

'^  And  in  consideration  of  the  premises  the  said  J.  JS,  Leahy 
does  hereby  grant,  sell,  transfer,  and  quitclaim  to  said  James 
McCrossen  and  Charles  H.  Corwith^  and  to  their,  and  each 
of  their,  heirs,  executors,  representatives,  and  assigns,  all  his 
(the  said  J.  E.  Leahy*s)  right,  title,  claim,  and  interest  what- 
soever in  and  to  all  and  each  and  every  piece  and  parcel  of 
the  said  real  estate  mentioned  in  the  said  several  mortgages, 
securities,  and  instruments.  Likewise  the  said  J.  E,  Leahy 
hath  and  doth  hereby  sell  and  transfer  to  the  said  Ja/mes 
McCrossen  and  Charles  R.  Corwith  all  and  each  and  every 
piece  of  personal  property  mentioned  and  referred  to  in  the 
said  documents.  And,  for  the  purpose  of  the  conveyance  of 
said  real-estate  property  above  referred  to,  Mary  D.  Leahy ^ 
wife  of  said  J,  K  Leahy ^  joins  with  her  husband  in  the  sign- 
ing and  execution  of  this  instrument,  and  conveys  all  her 
right,  title,  and  interest  in  said  property  to  the  same  grantees 
aforesaid." 

This  agreement  never  was  recorded.  Upon  the  following 
day  (December  8,  1890)  Leahy  and  wife  deeded  to  Charles 
JR.  Corwith  the  undivided  half  of  the  sawmill  for  the  agreed 
price  of  $15,000,  which  was  to  be  applied  on  Leahy's  in- 
debtedness to  the  Corwith  estate.  A  part  of  the  Beebe  in- 
terest in  the  mill  had  been  acquired  by  the  Corwith  estate 
before  this  time,  and  immediately  McCrossen  and  Coru5U?t 
You  108—41 
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took  possession  of  the  mortgaged  property,  and  for  two 
years  logged  the  mortgaged  lands,  driving  the  same  to  the 
mill  aforesaid,  and  manufactured  the  same  into  lumber  and 
sold  it;  Corwith  advancing  the  necessary  money  to  carry  on 
the  business,  and  to  pay  taxes,  judgments,  and  prior  liens  re- 
ferred to  in  the  tripartite  agreement.  Corwith  received  the 
money  for  lumber  sold  in  the  business,  and  at  the  close  of 
the  second  yearns  business  he  first  paid  the  notes  of  $20,500 
on  which  McCrossen  was  indorser.  Then  he  paid  the  moneys 
advanced  by  himself  for  expenses  of  the  business  and  the 
discharge  of  taxes,  judgments,  and  prior  liens,  after  which 
there  was  left  in  his  hands  $2,052.62  in  money,  together 
with  some  of  the  mortgaged  property  still  remaining  un- 
sold, all  of  which  he  turned  over  to  McCrossen.  McCrossen 
applied  the  $2,052.62  on  his  indebtedness,  sold  the  remain- 
ing property  from  time  to  time,  and  realized  therefrom  about 
$6,000,  making  $8,070.73,  which  he  indorsed  on  LeaJiy's 
notes.  McCrossen  also,  by  agreement  with  Leahy ^  took  back 
some  scattering  uncut  pine  timber  which  he  {McCrossen)  had 
sold  Leahy  on  credit,  and  allowed  him  $8,000  therefor  upon 
his  indebtedness.  He  also  foreclosed  the  mortgage  on  the 
Marathon  county  lands,  and  realized  $1,763.87  on  sale  thereof, 
and  there  remained  due  him  over  $35,000  after  all  said  se- 
curities had  been  exhausted. 

In  February,  1893,  the  sawmill  was  sold  to  the  defendant 
The  Jacob  Mortenson  Luinber  Company ^  and  Corwith  received 
$6,000  on  such  sale  for  the  undivided  one-half  thereof  deeded 
to  him  by  Leahy ^  December  3, 1890.  The  Mortenson  Lum- 
her  Company  had  no  actual  notice  of  any  defect  in  Corwith- s 
title,  and  it  went  into  immediate  possession  of  the  mill,  and 
made  extensive  improvements  therein  at  large  expense  prior 
to  the  commencement  of  this  action. 

Leahy  was  unquestionably  hopelessly  insolvent  when  the 
mortgages  and  conveyances  of  November'  and  December, 
1890,  were  made.    On  November  21, 1890,  Leahy  also  owned 
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«,n  undivided  one-half  of  six  city  lots  in  Wausau,  the  other 
half  being  owned  by  the  defendant  M.  A,  Leahy;  and  on  that 
day  he  deeded  his  interest  in  the  lots  to  the  defendant  Henry 
O.  McOroasen^  and  received  MoOroasen^a  note  for  $800  in 
payment  therefor,  which  note  was  never  paid.  Leahy  after- 
wards transferred  the  note  to  his  wife,  Mary  D.  Leahy ^  for 
$800  (which  sum,  however,  was  not  shown  to  have  been  de- 
rived from  her  separate  estate) ;  and  in  March,  1894,  Henry 
G.  McOrosaen  deeded  the  lots  to  Mary  D.  Leahy^  and  took 
back  his  note.  Mary  D.  Leahy  afterwards  conveyed  the 
lots  to  various  innocent  purchasers,  and  received  the  pro- 
<;eeds  of  such  conveyances. 

The  plaintiffs  attacked  as  fraudulent  the  original  mortgage 
•on  the  mill  given  by  Leahy  to  Corwith  in  1886,  the  deed  of 
the  same  of  December  3, 1890,  and  the  subsequent  deed  to 
the  MorteTiaon  Lumher  Co.;  also  the  transfer  of  the  boom 
stock  to  Charles  R.  Corwith;  also  the  mortgages,  both  real 
^nd  chattel,  made  by  Leahy  to  McCroesen  and  Corwith  in 
November,  1890;  also  the  tripartite  agreement  of  December 
2,  1890;  also  the  transfer  of  the  city  lots  to  Henry  O,  Mg- 
Crossen  November  21,  1890.  The  court,  however,  found 
that  all  the  transactions  attacked  were  entered  into  in  good 
faith  and  were  free  from  fraud,  and  that  the  complaint 
should  be  dismissed  as  to  all  the  defendants,  except  as  to 
the  defendant  Mary  D.  Leahy ^  and  that  as  to  her  the  plaint- 
iffs might,  if  they  desired,  have  a  judgment  requiring  her  to 
account  for  any  part  of  the  proceeds  of  sales  of  the  city  lots 
which  was  still  in  her  hands.  Judgment  was  entered  in  ac- 
cordance with  the  findings,  and  the  plaintiffs  appeal. 

For  the  appellants  there  were  briefs  by  Brown  <&  Hradt, 
Mylrea  A  Bird^  and  Thompson^  Harahaw  cfe  Thompson^  and 
oral  argument  by  Neal  Brown^  C  B,  Bird^  and  J.  C.  Thom.p- 
■son.  As  to  the  effect  of  withholding  a  mortgage  from  rec- 
ord in  order  to  give  credit  to  the  mortgagor,  they  c\\,^A 
Blennerhaasett  v,  Sherman,  105  D.  S.  100;   Coatee  -y.  GrerlocJi, 
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44  Pa.  St.  43;  HiUiard  v.  Cagle,  46  Miss.  809;  Hafner  v. 
Irtoiriy  1  Ired.  Law,  490;  Hildebum  v.  BrowUy  17  B.  Mon. 
779;  I^esUn  v.  WeOa,  104  U.  8.  428;  Jevoett  v.  Simdhack,  5 
8.  Dak.  Ill ;  lAddd  v.  AUm^  90  Iowa,  738;  Bunch  v.  Sehaer^ 
66  Ark.  98;  Frcmcis  v.  Lawrencey  48  N.  J.  Eq.  508;  Mont- 
gomery V,  PhiUip8j  63  N.  J.  Eq.  203;  State  to  use  Meyer  v. 
O'NeiU^  161  Mo.  67;  Thompson  Nat.  Bank  v.  Corvnne,  89 
Fed.  Rep.  774;  Steele  v.  Coon,  27  Neb.  586;  Fetters  v.  Duver- 
nois,  73  Mich.  481;  State  S.  Bank  v.  Buck,  123  Mo.  141; 
Central  JN^at.  Bank  v.  Doran^  109  Mo.  40;  Adams  v.  Ourtis^ 
137  Ind.  176;  Lehman,  Burr  cfe  Co.  v.  Van  Winkle,  92  Ala. 
443;  Pendleton  v.  Hughes,  65  Barb.  136.  That  the  tripartite 
agreement  constituted  a  voluntary  assignment  and  was  void: 
Winner  v.  Hoyt,  66  Wis.  227;  CoUins  v.  Corwith,  94  Wis.  514; 
Swe^t,  Dempster  <&  Co.  v.  Neff,  102  Wis.  482;  Strong  v.  Kalk, 
91  Wis.  29;  Maxwell  v.  Simonton,  81  Wis.  635;  Fuller  df 
Fuller  Co.  V.  McHenry,  83  Wis.  573;  Northern  Nat.  Batik  v. 
Weed,  86  Wis.  212;  Jameson  v.  Maxcy,  91  Wis.  563;  Bahl- 
man  v.  Greenwood,  99  Wis.  163. 

Fop  the  respondents  there  was  a  brief  by  Ryan,  Hurhy 
i&  Jones,  and  oral  argument  by  M.  A.  Hurley  and  T.  C. 
Ryan.  As  to  the  right  of  a  creditor  to  take  security  from 
an  insolvent  debtor,  they  cited  Menzesheimer  v.  Kennedyy 
75  Wis.  411;  OriVb  v.  Hibhard,  S,  B.  <&  Co.  77  Wis.  199; 
Michelstetter  v.  Weiner,  82  Wis.  298;  Stats.  1898,  sees.  2320, 
2323,  2324;  OilleU  v.  Phelps,  12  Wis.  392;  Bleiler  v.  Moore, 
94  Wis.  385;  Hyde  v.  Chapma7i,  33  Wis.  391;  Hoey  v.  Pier- 
ron,  67  Wis.  262;  Barker  v.  lynch,  75  Wis.  629;  Frdall  v. 
Atwood,  79  Wis.  7;  Second  Nat.  Bank  v.  Merrill,  81  Wis. 
149,  150;  Kaufer  v.  Walsh,  88  Wis.  63;  Kapernick  v.  Zouk, 
90  Wis.  234;  leisen  v.  Roberts,  80  Wis.  572;  Darland  v. 
Rosencrans,  56  Iowa,  122;  Ingram  v.  Osbom,  70  Wis.  192; 
Oreene  dk  B.  Co.  v.  Remington,  72  Wis.  654;  MMkop  v. 
Pettibone,  54  Wis.  657;  Norwegian  P.  Co.  v.  Hanthom,  71 
Wis.  536;  Meiidelson  v.  Paschen,  71  Wis.  593;    Carey  x. 
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Dyer^  97  Wis.  554;  CunningJuim  v.  Eagan^  102  Wis.  272. 
Even  when  mortgagees  have  knowledge  of  a  creditor's  in- 
tent to  hinder  or  delay  creditors,  that  alone  does  not  make 
their  securities  invalid.  Koch  v.  Peters^  97  Wis.  492;  Ganrey 
V,  Dt/er,  97  Wis.  554;  S.  B.  Gl^aflin  Co.  v.  Grasham,  99  Wis. 
356;  BleUer  v.  Moore^  94  Wis.  885. 

WiNSLow,  J.  A  previous  creditors'  bill  seeking  to  set 
aside  as  fraudulent  the  mortgage  and  subsequent  deed  of 
Leahy^s  half  of  the  sawmill  property  was  before  this  court 
in  the  case  of  GoUina  v.  Gorwiih^  94  Wis.  514.  It  was  there 
held,  in  accordance  with  the  decision  of  the  trial  court  upon 
evidence  less  full  than  that  now  before  us,  that  the  mort- 
gage was  fraudulent  as  to  creditors,  because  withheld  from 
record  for  years  pursuant  to  agreement  of  the  parties,  for 
the  purpose  of  giving  Leahy  a  false  financial  standing,  and 
that  the  deed  of  December  8, 1890,  to  Gharlea  JR.  Gorwith 
was  simply  one  part  of  an  entire  transaction  which  consti- 
tuted an  assignment  for  the  benefit  of  creditors  and  was 
void  because  not  executed  as  required  bylaw;  following 
the  rule  laid  down  in  Winner  v.  Hoyty  63  Wis.  227,  and  sub- 
sequent cases  along  the  same  line. 

While  this  formor  decision  is  in  no  sense  res  adjvrdicata 
in  the  present  case,  it  concerns  the  same  transaction,  and  is 
founded  upon  much  the  same  evidence,  and  is  entitled  to 
considerable  weight.  Certainly,  if  a  different  conclusion  is 
now  to  be  reached,  it  should  be  because  a  substantially  dif- 
ferent case  is  presented  by  the  evidence.  Instead  of  this, 
however,  the  evidence  now  before  us  makes  the  fraudulent 
character  of  the  mortgage  in  1886  plainer  than  before.  The 
agreement  not  to  record  the  mortgage  was  made  in  writing. 
It  was  observed  for  more  than  four  years.  The  reason  was, 
according  to  Leahy^a  own  statement,  that  if  recorded  it 
would  injure  his  credit  in  the  matter  of  hiring  men  and 
teams  in  the  woods  and  at  the  mill.    The  reaaon  gv^^^  \» 
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an  entirely  consistent  and  probable  one,  and  in  fact  about 
the  only  probable  reason  for  such  a  course.  The  testimony 
of  the  various  plaintiffs  shows  that  they  gave  Leahy  credit 
on  the  strength  of  his  apparent  ownership  of  the  mill,  and 
that  they  had  no  knowledge  of  the  mortgage.  We  perceive 
no  escape  from  the  conclusion  that  the  mortgage  was  with- 
held from  record  by  agreement  of  the  parties  for  the  very 
purpose  of  giving  Leahy  a  false  financial  standing,  and  to 
deceive  persons  dealing  with  him,  and  hence  was,  under 
well-settled  principles,  fraudulent  as  to  creditors  so  deceived. 
Blennerhaasett  v,  Sherman^  105  U.  8. 100;  Collins  v,  Corvnthy 
94  Wis.  514;  Fvans  v.  Laughton,  69  Wis.  138. 

This  mortgage,  then,  being  void  as  to  the  plaintiffs,  we 
come  next  to  the  consideration  of  the  real-estate  and  chat- 
tel mortgages  of  November  13  and  21,  1890,  to  McCrossen 
and  Corwithy  and  the  transfer  of  the  boom  stock  of  Novem- 
ber 22, 1890.  While  the  consideration  for  these  transfers 
was  attacked  in  the  plaintiffs'  complaint,  the  evidence 
showed  beyond  dispute  that  the  indebtedness  which  they 
were  given  to  secure  was  honafide^  and  the  court  so  found. 
The  court  also  found  that  these  mortgages  and  transfers 
were  all  made  in  good  faith  and  with  no  intent  to  defraud 
or  delay  creditors.  While  it  may  be  true  that  there  was 
evidence  in  the  case  pointing  to  a  different  conclusion,  still 
we  are  unable  to  say  that  the  conclusion  reached  by  the 
court  is  against  the  clear  preponderance  of  the  evidence. 
The  facts  that  the  mortgages  were  made  to  secure  honajids 
debts;  that  the  creditors  had 'a  right  to  collect  or  secure 
such  debts,  even  though  Leahy  was  insolvent;  that  they  at 
once  recorded  their  mortgages, —  are  all  cogent  facts  in  favor 
of  the  conclusion  reached  by  the  trial  court,  and  doubtless 
had  great  weight.  For  the  reasons  already  stated,  we  are 
compelled  to  aflSrm  the  conclusions  of  the  trial  court  as  to 
the  validity  of  the  transactions  of  November  13,  21,  and  22, 
1890,  including  the  transfer  of  the  boom  stock. 
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Bat,  whatever  hope  Leahy  may  have  had  in  November  of 
continaing  his  business  and  discharging  his  obligations  in 
the  usual  way,  that  hope  evidently  disappeared  when  he 
arranged  the  meeting  of  December  1st  following.  This 
meeting  was  attended  by  Corwith^  Eoss,  McOrosaen^  Leahy ^ 
and  two  friends  of  Leahy,  At  this  time  it  was  recognized 
by  all  that  Leahy^a  affairs  were  in  such  a  desperate  situation 
that  he  could  continue  business  on  his  own  account  no 
longer;  and  the  question  presented  was,  how  could  the  busi- 
ness be^  conducted,  and  Corwith  and  McCrosaen  paid,  and 
have  something  left  for  Leahy,  Large  advances  of  money 
would  be  necessary,  and  it  was  evident  that  Corvnth  was 
the  only  person  who  was  able  to  make  the  advances.  The 
result  of  this  conference  was  the  execution  of  the  tripartite 
agreement,  and  the  deed  of  the  undivided  half  of  the  mill 
property  to  Corwith,  That  the  execution  of  the  deed  last 
named  was  part  and  parcel  of  the  transaction  is  to  us  clearly 
evident  from  the  testimony,  although  the  trial  court  found 
that  it  was  an  independent  transaction.  Every  indication 
points  to  the  conclusion  that  the  whole  transaction  was 
one, —  the  situation  of  the  parties,  the  problem  which  they 
were  endeavoring  to  solve,  the  joining  of  both  interests  in 
the  tripartite  agreement,  the  close  proximity  in  point  of 
time,  and  many  other  facts  too  numerous  to  mention  in  de- 
tail. Again,  Leahy  so  testified  upon  the  trial  of  the  Collins 
and  Corwith  Case^  and,  although  he  changed  his  testimony 
somewhat  upon  the  present  trial,  he  was  obliged  to  admit 
substantially  in  this  case  that  the  deeding  of  the  mill  was* 
part  of  the  talk;  and,  while  both  Leahy  and  Corwith  now 
deny  that  it  was  agreed  that  Leahy  should  have  the  mill 
back  after  the  Corwith  debt  was  paid,  they  both  admit  that 
it  was  understood  that  he  {Leahy)  should  have  the  first 
chance  to  purchase  it,  but  no  price  was  fixed. 

Giving  the  testimony  all  reasonable  weight  so  far  as  it 
tends  to  support  the  conclusion  of  the  trial  court  ovx  \Jrv\% 
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point,  we  still  conclade  that  the  overwhelming  weight  of 
the  direct  evidence  as  well  as  of  the  circumstantial  evidence 
shows  that  the  transactions  of  December  1st,  2d,  and  3d  were 
all  one.  Reaching  this  conclusion,  there  can  be  no  doubt  of 
the  legal  inference  which  must  follow,  and  that  is  that  the 
entire  transaction  constituted  a  voluntary  assignment  for 
the  benefit  of  certain  creditors,  which  is  void  because  not 
executed  as  the  statute  requires.  The  terms  of  the  tripartite 
agreement  are  too  plain  to  admit  of  reasonable  controversy 
on  this  point.  There  was  a  transfer  of  some,  though  not  all, 
of  the  debtor's  property.  There  were  certain  trusts  named  in 
the  transfer.  There  were  trustees.  There  were  creditors  be- 
sides Corwith  and  McCrosBen  to  be  paid,  namely,  the  holders 
of  judgments  and  liens  and  tax  claims.  There  was  provision 
for  the  reversion  of  the  surplus  to  Leahy.  This  combines  all 
the  elements  of  a  voluntary  assignment.  It  was  not  neces- 
sary that  all  of  the  debtor's  property  should  be  conveyed. 
Jameson  v,  Maxcy^  91  Wis.  563. 

But  it  is  said  that  the  transaction  was  not  attacked  on  this 
ground  in  the  complaint,  but  only  on  the  ground  of  actual 
fraud,  and  hence  that  it  cannot  be  set  aside,  even  if  it  be  in 
violation  of  the  assignment  law,  because  no  such  issue  has 
been  raised.  While  the  complaint  does  not  charge  in  so 
many  words  that  the  transaction  constituted  an  unlawful 
voluntary  assignment,  it  sets  forth  the  tripartite  agreement 
in  full,  and  contains  the  general  allegation  that  all  the  said 
transfers  were  executed  as  parts  of  one  transaction,  with  the 
'  intent  and  purpose  of  having  all  the  property  hdd  in  trust 
for  the  use  and  benefit  of  said  Zeahy  contrary  to  law;  and 
we  think  this  allegation  amply  sufficient  to  cover  the  propo- 
sition. 

The  transfers  of  December  2  and  3,  1890,  were  therefore 
constructively  fraudulent  and  void  as  to  creditors,  although 
not  tainted  with  actual  fraudulent  intent.  But  it  is  said  that 
by  delaying  the  commencement  of  this  action  for  nearly  five 
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years  after  the  transfer,  during  which  time  the  property  has 
been  sold  and  disposed  of,  the  plaintiffs  have  been  guilty  of 
laches  which  should  equitably  bar  this  action.  The  argu- 
ment would  be  strong,  had  the  plaintiffs  had  any  knowledge 
or  means  of  knowledge  of  the  character  of  the  transaction 
of  December  2  and  3,  1890.  The  tripartite  agreement  was 
never  recorded.  The  deed  of  the  undivided  half  of  thelnill 
was  recorded,  but  contained  no  hint  of  the  real  transaction. 
It  is  true  that  the  defendants  McGroasen  and  Corwith  were 
in  possession  of  the' real  and  personal  property  mortgaged 
in  November,  1890,  but  they  had  recorded  mortgages  cover- 
ing such  property,  and  there  was  nothing  to  inform  the 
plaintiffs  that  they  were  in  possession  in  any  other  capacity 
than  as  mortgagees.  The  tripartite  agreement  did  not  be- 
come known  to  any  of  the  plaintiffs  until  it  came  out  in  the 
course  of  the  testimony  of  Mr.  Leahy  taken  in  the  case  of 
CoUina  v.  Corwith^  some  time  in  the  year  1893  or  1894.  At 
that  time,  of  course,  the  Collins  Case^  involving  similar  issues, 
was  as  yet  undecided.  After  the  discovery  was  made,  rea- 
sonable diligence  seems  to  have  been  used  in  the  commence- 
ment of  this  action.  The  number  of  transactions  involved, 
the  difSculty  of  obtaining  facts  in  the  control  of  adverse 
parties,  and  the  fact  that  both  Charle%  R,  Corwith  and  John 
Corwith  were  nonresidents  of  the  state  and  rarely  here,  all 
tended  to  embarrass  and  delay  the  plaintiffs  in  commencing 
their  action;  but  it  was  finally  commenced  in  September, 
1895,  and  we  cannot  say  that  the  delay  constituted  laches 
under  the  circumstances. 

The  fact  that  the  transfers  attempted  to  be  made  by  the 
tripartite  agreement  are  void  does  not,  however,  avoid  the 
prior  valid  mortgages.  The  fraudulent  agreement  being  set 
aside,  the  grantees  are  restored  to  their  legal  rights  under 
the  mortgages.  Bump,  Fraudulent  Conveyances  (4th  ed.), 
§  484.  From  these  conclusions  it  necessarily  results  that 
the  plaintiffs  were  entitled  to  an  accounting  at  the  \i^iids 
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of  the  mortgagees  of  the  dispositioa  made  by  them  of  the 
mortgaged  property,  to  the  end  that  the  equity  of  redemp- 
tion therein  may  be  reached  and  applied  to  the  satisfaction 
of  the  plaintiffs'  judgments.  But  it  is  said  that  the  court 
has  found  that  this  equity  was  of  no  value.  It  is  true  that 
.there  is  a  finding  to  the  effect  that  sufficient  evidence  was 
introduced  to  prove  the  fact  that  the  business  was  conducted 
in  the  ordinary  way  of  business,  and  that  Corwith  and  Mc- 
CroBBen  made  a  hoTUi  fide  effort  to  obtain  from  the  property 
as  much  as  possible  over  and  above  necessary  expenses,  and 
that  the  net  proceeds  were  all  applied  towards  the  payment 
of  the  indebtedness  to  McOroaaen,  and  it  is  a  fact  that  such 
proceeds  were  insufficient  for  that  purpose;  but  it  further 
appears  that  the  parties  agreed  that  it  would  be  premature 
to  go  into  a  detailed  account  of  the  moneys  received  or  ex- 
penses incurred  until  after  the  question  of  the  right  to  an 
accounting  was  settled,  and  that  therefore  no  accounting 
was  in  fact  had  and  very  little  testimony  introduced.  We 
cannot  regard  this  summary  disposal  of  the  question  upon 
mere  general  statements  as  to  the  manner  of  conducting  the 
business  as  in  any  way  conclusive  or  satisfactory.*  Such 
statements  are  easily  made,  and  very  intangible  and  hard  to 
meet.  The  evidence  showed  that  both  Leahy  and  the  mor^ 
gagees  considered  the  property  of  greater  value  than  the 
amount  of  the  claims  for  which  it  was  transferred,  at  the 
time  the  transfer  was  made,  and  that  there  would  be  a  sub- 
stantial residuum  for  Leahy.  The  plaintiffs  are  entitled  to 
a  full  and  fair  accounting  to  ascertain  what  the  facts  are, 
and  this  they  have  not  had. 

It  may  not  be  wise  or  practicable  to  lay  down  exact  rules 
in  advance  upon  which  the  accounting  is  to  be  conducted, 
but,  the  action  being  in  equity  and  the  defendants  not  being 
chargeable  with  actual  fraudulent  intent,  equitable  princi- 
ples must  prevail.  Generally  it  may  be  said  that  they  will 
be  chargeable  with  the  property  which  they  received,  and 
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which  has  been  retained  by  them  without  sale,  at  its  reason- 
able  value ;  and,  as  to  such  property  as  they  have  sold,  they  * 
should  be  charged  such  sums  as  in  a  diligent  prosecution  of 
the  business  they  realized,  or  ought  to  have  realized,  there- 
from. Their  duty  certainly  was  to  realize  all  from  the  prop- 
erty sold  that  could  be  realized  by  prudent  business  men  in 
the  course  of  a  reasonably  diligent  management  of  the  busi- 
ness. They  will  be  entitled  to  credit  for  the  sums  necessa- 
rily paid  to  preserve  the  property  and  relieve  it  from  liens, 
as  well  as  the  expenditures  reasonably  and  necessarily  in- 
curred in  the  management  of  the  business  in  the  manner 
above  stated.  If,  as  the  evidence  seems  to  show,  any  sums 
have  been  paid  to  Leahy  from  the  proceeds,  they  will  not 
be  entitled  to  credit  therefor,  unless  it  appear  that  Leahy 
actually  earned  the  same  by  services  rendered  for  the  de- 
fendants in  the  proper  management  of  the  business.  Under 
these  general  rules,  it  is  not  believed  that  there  can  be  seri- 
ous difficulty  in  the  proper  statement  of  the  account. 

As  to  the  claim  that  the  Mortenson  Lumber  Company  pur- 
chased the  undivided  half  of  the  mill  with  notice-  of  the 
claims  of  the  plaintiffs,  and  hence  that  their  conveyance  can 
be  set  aside  in  this  action,  we  find  no  occasion  to  set  aside 
the  conclusions  of  the  trial  court  in  that  regard,  to  the  ef- 
fect that  said  company  purchased  in  good  faith  without  notice. 
No  claim  had  been  made  by  any  of  the  plaintiffs  against  this 
property  at  the  time  of  their  purchase.  It  is  true  that  when 
the  company  purchased  the  property  the  Collins  suit  was 
pending,  brought  to  set  aside  the  Corwith  mortgage  and 
deed  as  fraudulent  as  against  creditors,  and  that  a  lis  pen- 
dens was  then  on  file,  and  that  their  abstracts  showed  the 
filing  of  the  lis  pendens^  describing  the  action  as  an  action 
to  set  aside  the  mortgage.  These  facts  the  company's  offi- 
cers knew.  The  object  of  the  Collins  suit  was  a\mp\5  ^^  ^'^ 
aside  the  Corwith  mortgage  and  deed  to  an  extent  sVL^ssv^^t 
to  satisfy  CoUins's  judgment  against  Leahy,  auxowO-*'^^^'^  ^ 
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about  $1,600.  Of  course,  the  Mortenson  Luinher  Compamy 
took  the  risk  of  any  recovery  in  the  Collins  action,  because 
they  had  actual  notice  of  the  pendency  and  purpose  of  the 
action,  and  their  conveyance  was  recorded  after  the  filing 
of  the  Us  pendens.  But  (as  the  court  found  on  sufficient  evi- 
dence) they  had  no  actual  notice  of  any  claims  by  these 
plaintiffs  as  to  the  property;  and  so  the  question  is.  Did  the 
filing  of  the  lis  pendeiis  in  the  Collins  CasSy  or  the  a<:tual 
knowledge  of  that  case  possessed  by  the  company,  constitute 
such  notice  of  the  possible  claims  of  other  possible  creditors 
that  they  could  not  acquire  a  good  title  as  against  such  cred- 
itors? We  think  this  must  be  answered  in  the  negative. 
The  lis  pendens  itself  is  constructive  notice  only  of  the  pro- 
ceedings in  the  action  in  which  it  is  filed,  and  of  the  rights 
of  the  parties  to  that  action.  Stats.  1898,  sec.  3187;  Stout 
V.  Philippi  M,  <b  M.  Co.  41  W.  Va.  339. 

Did  the  actual  knowledge  which  the  Mortenson  Company 
had  that  Collins  had  brought  action  claiming  that  the  Cor- 
toith  deed  was  fraudulent  as  matter  of  law  prevent  the 
company  from  becoming  purchasers  in  good  faith?  Cer- 
tainly the  fact  was  competent  proof  on  the  subject,  and 
might,  in  connection  with  other  facts,  constitute  notice  which 
should  have  put  the  purchaser  upon  inquiry,  but  we  do  not 
think  that  it  can  be  held  conclusive.  The  fact  that  the  com- 
pany immediately  spent  at  least  $8,000  in  improvements  on 
the  mill  is  a  circumstance  properly  to  be  considered  on  the 
question  of  good  faith,  as  well  as  the  fact  that  they  were 
advised  by  their  attorneys  who  examined  the  abstract  that 
the  title  was  good.  Upon  the  whole  case  we  are  unable  to 
say  that  the  finding  of  the  court  upon  this  question  is  er- 
roneous. But  Corwith,  having  received  $6,000  for  the  un- 
divided half  of  the  mill  upon  sale  thereof  to  the  lumber 
company,  and  having  no  valid  lien  thereon  or  title  thereto 
as  against  these  plaintiffs,  must  be  held  liable  to  account  for 
the  same  in  this  action,  except  for  such  part  thereof,  if  any, 
as  he  has  paid  to  discharge  the  Collins  debt. 
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•As  to  the  transfer  of  the  city  lots  to  Henry  MoOrossen^ 
Tre  are  unable  to  say  that  the  conclusions  of  the  trial  court 
were  contrary  to  the  evidence.  A  discussion  of  the  evidence 
on  this  point  would  scarcely  be  profitable. 

By  the  Court —  As  to  the  defendants  Cormth,  James  Mo- 
CroBsen^  and  J,  E.  Leahy y  the  judgment  is  reversed,  and  the 
action  remanded  for  further  proceedings  in  accordance  with 
this  opinion,  with  disbursements  and  clerk's  fees  to  be  taxed 
against  said  respondents,  but  no  attorney's  fees.  As  to  the  re- 
maining defendants  the  judgment  is  affirmed,  without  costs. 

Bardbket,  J.,  took  no  part. 


BooeEVBLT,  Eespondent,  vs.  Lakd  &  Bivsb  Compant,  imp.. 

Appellant 
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October  80, 1900 — February  1. 1901.  H116       »243 

(1»  8)  Service  by  publication:  Affidavit:  IHme  ofmaJcing:  Presumptions 
to  support  order,  (8)  Faredoeure  of  successive  mortgages:  Ua  pen- 
dens: Parties:  Bight  of  possession, 

1u  Under  sea  2640»  Stata  1898  (providing  that  the  application  for  an 
order  directing  service  by  publication  shall  be  based  upon  the 
complaint  and  an  affidavit,  "together  showing  the  facts  required 
to  exist "),  such  facts  must  be  shown  to  exist  at  the  time  the  order 
is  made,  i  a  the  order  must  foUow  the  afl9davit  within  a  reason- 
able time.  An  affidavit  made  two  weeks  before  the  order,  based 
in  part  on  a  sheriffs  return  filed  six  weeks  prior,  is  held  in  this  case 
not  a  sufficient  foundation  to  support  the  order. 

2l  Sec.  2641,  Stats.  1898,  which  makes  the  order  presumptive  proof  of 
the  existence  of  all  facts  required  to  exist,  eta,  does  not  apply  in 
such  a  case,  where  the  record  shows  that  the  order  was  made  upon 
insufficient  proof. 

a.  In  an  action  to  foreclose  a  second  mortgage  on  land  JudgDDL^TkX.  -waa 
entered  the  day  after  the  commencement  of  suit  to  tote^^Aosfe  xVv^ 
first  mortgage,  and  before  a  notice  of  lis  pendens  lisk^\^i>  -^^Nsi 
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the  latter  action,  but  the  sale  on  said  judgment  took  place  after 
the  filing  of  such  notice.  The  holders  of  the  second  mortgage 
were  not  made  parties  to  the  action  to  foreclose  the  first  mort- 
gaga  Heldf  that  the  purchasers  at  the  sale  on  foreclosure  of  the 
second  mortgage  were  not  affected  by  the  filing  of  the  notice  of 
lis  pendens,  but  obtained  the  legal  title  and  right  to  the  possession 
of  the  land,  and  that  the  purchaser  at  the  sale  on  foreclosure  of 
the  first  mortgage  obtained  no  possessory  right  as  against  such 
titla 

Appeal  from  an  order  of  the  circuit  court  for  Douglas 
•county:  A.  J.  Vinje,  Circuit  Judge.     Reversed. 

In  the  year  1890  Mrs.  Vernam,  the  owner  of  the  property 
in  controversy,  mortgaged  the  same  to  the  Land  &  River 
Improvement  Company,  which  mortgage  was  assigned  to 
plaintiff.  May  23,  1895,  she  conveyed  the  property  to  said 
company,  subject  to  the  mortgage.  May  1,  1896,  the  com- 
pany executed  to  Eobert  De  Forest,  Samuel  E.  Kilner,  and 
George  Sherman,  as  trustees,  a  trust  deed  of  this  and  a  large 
amount  of  other  property  to  secure  certain  of  its  bonds.  In 
1896  a  creditors'  suit  was  commenced  in  the  United  States 
circuit  court  for  the  Western  district  of  Wisconsin  against 
said  company  by  certain  of  its  creditors,  and  such  proceed- 
ings were  had  that  said  De  Forest,  Kilner,  and  one  William 
B.  Banks  were  appointed  receivers.  Said  receivers  duly 
qualified  and  took  possession  of  all  of  said  property.  No- 
vember 16, 1896,  said  trustees  brought  suit  in  said  United 
States  court  against  said  company  to  foreclose  such  trust 
deed.  The  proceedings  were  afterwards  amended  so  as  to 
make  Sherman  plaintiff,  and  the  other  trustees  defendants, 
as  receivers.  March  22, 1898,  the  plaintiff  commenced  this 
action  to  foreclose  his  said  mortgage,  naming  said  company 
and  said  trustees,  receivers,  and  others,  parties  defendant 
Said  receivers  were  shown  to  be  nonresidents  of  the  state, 
and  service  was  attempted  to  be  made  by  publication.  March 
23,  1898,  a  decree  of  foreclosure  was  entered  in  the  Unite<l 
States  court  in  the  action  to  foreclose  the  trust  deed.    April 
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33,  1898,  lis  pendens  was  filed  in  this  action.  May  12, 1898, 
a  sale  of  the  property  included  in  the  trust  deed  was  made, 
by  consent  of  parties,  to  H.  W.  De  Forest,  The  sale  was 
<5onfirmed,  and  on  June  20, 1898,  the  purchaser  conveyed  the' 
premises  in  suit  to  the  appellant,  the  Land  cfe  Eiver  Com- 
jpcmy^  and  possession  was  taken.  November  9, 1898,  judg- 
ment of  foreclosure  was  entered  in  this  action.  February 
21, 1900,  a  sale  of  the  property  under  said  judgment  was  had, 
And  the. plaintiff  became  the  purchaser.  Such  sale  was  con- 
firmed March  24th  following. 

On  April  19th,  upon  an  affidavit  which  set  out  the  facts 
in  relation  to  plaintiff's  mortgage,  the  foreclosure  and  sale, 
and  demand  upon  said  Land  cfe  Eiver  Cmripany  for  posses- 
sion of  the  mortgaged  premises,  and  a  refusal  to  deliver  such 
possession,  the  plaintiff  procured  an  order  to  show  cause 
why  a  writ  of  assistance  should  not  issue.  The  Land  <& 
Eiver  Company  made  return  to  said  order,  setting  out  the 
proceedings  to  foreclose  said  trust  deed,  and  its  title  there- 
under, and  denying  the  right  of  plaintiff  to  a  writ  of  assist- 
ance, on  the  ground  that  no  jurisdiction  had  ever  been 
obtained  of  the  trustees  and  receivers  in  this  action.  The 
particular  grounds  for  its  contention,  among  other  things, 
were  that  service  upon  them  was  attempted  to  be  made  by 
publication,  and  that  no  sufficient  affidavit  or  valid  order 
for  the  publication  of  the  summons  was  ever  made,  and  that 
no  sufficient  proof  of  mailing  the  summons  was  ever  filed. 
Copies  of  the  files  and  proceedings  in  the  United  States 
<K)urt  in  said  matter  were  made  a  part  of  said  return. 

Upon  the  hearing  in  the  circuit  court  an  order  was  en- 
tered directing  that  a  writ  of  assistance  should  issue,  giving 
the  possession  of  the  mortgaged  premises  to  the  plaintiff. 
From  such  order  the  L/md  cfe  Eiver  Company  has  taken  this 
appeal. 

For  the  appellant  there  was  a  brief  by  Sanborn^  Luse  cfe 
PoweU^  and  oral  argument  by  ^.  Z.  Sanborn,     They  argaed, 
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among  other  things,  that  the  foreclosure  of  the  trust  mort- 
gage having  been  completed  in  June,  1898,  the  title  of  the 
mortgagor,  with  the  interest  of  the  second  mortgagee,  be- 
came vested  in  the  purchaser  at  the  foreclosure  sale,  and 
the  title  vested,  not  as  of  that  date,  but  as  of  the  date  of 
the  execution  and  delivery  of  said  second  mortgage.  Such 
must  be  the  rule,  otherwise  intermediate  liens  and  incum- 
brances, between  the  giving  of  a  second  mortgage  and  the 
foreclosure  sale,  would  be  prior  in  right  to  the  title  acquired 
by  the  foreclosure.  In  other  words,  the  purchaser  acquires 
all  right  and  title  which  the  mortgagor  had  at  the  time  of 
the  execution  of  the  mortgage.  2  Jones,  Mortgages,  §1654; 
Ritger  v.  ParTcer,  8  Gush.  145;  Carter  v.  Walker,  2  Ohio  St. 
339;  Packer  v.  It  &  S.  R.  Co.  17  N.  T.  287;  Ames  v.  Storer, 
98  Wis.  372;  2  Pingrey,  Mortgages,  §  1974;  Wiltsie,  Mort- 
gage Foreclosures,  §  164.  These  authorities  show  clearly 
the  diflference  between  a  purchase  of  the  mortgagor's  in- 
terest subsequent  to  the  commencement  of  a  foreclosure 
under  a  voluntary  conveyance,  and  the  obtaining  of  title 
by  way  of  an  adverse  proceeding,  by  way  of  foreclosure  of 
a  mortgage  or  sale  upon  a  judgment  which  was  a  lien  be- 
fore the  filing  of  the  notice  of  lis  pendens.  The  cases  of 
Murphy  V.  FainjoeU^  9  Wis.  102,  and  AUen  v.  Case,  13  Wis. 
621,  fully  decide  this  question.  The  foreclosure  of  the  first 
mortgage  without  making  the  second  mortgagee  a  party 
passed  to  the  first  mortgagee  nothing  but  his  mortgage  in- 
terest. Tollman  v,  Ely,  6  Wis.  257;  Stark  t).  Brown^  12 
Wis.  572,  584;  Frische  v.  Kramer^ s  Lessee,  16  Ohio,  136. 
The  holder  of  a  second  mortgage  recorded  before  a  fore- 
closure is  commenced  upon  the  first  mortgage,  who  acquires 
title  by  foreclosure  proceedings,  does  not,  within  the  meaning 
of  our  statute  (sees.  3169,  3187,  Stats.  1898),  claim  under  the 
mortgagor  svhsequent  to  the  filing  of  the  notice  of  lis  pendens 
in  such  foreclosure.  He  is  not  a  purchaser  j[?^;irf^nfe  lite  either 
at  common  law  or  under  the  statute.     The  court  not  hav- 
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ing  acqaired  jurisdiction  over  the  holders  of  the  trust  mort- 
gage, and  the  appellant  having  acquired  the  title  and  right 
of  possession  under  the  foreclosure  of  said  mortgage,  it  is 
entitled  to  retain  the  same  until  the  plaintiff  shall  foreclose 
his  mortgage  in  such  manner  as  will  cut  off  the  interest 
so  acquired. 

For  the  respondent  there  was  a  brief  by  Henry  W.  Gilbert 
and  jET.  O.  Sloan,  and  oral  argument  by  Jilr.  Slocm.  They 
contended,  inter  aHa,  that  the  pendency  of  an  action  does 
not  convert  a  mere  mortgage  lien  into  a  fee  until  a  sale  and 
conveyance.  Appellant  was  a  mere  mortgagee,  and  if  re- 
spondent commenced  his  action  and  filed  his  lis  pendens  be- 
fore appellant  got  his  fee,  appellant  was  a  purchaser  ^^n^/^/i^d 
lite.  And  it  makes  no  difference  that  the  title  was  obtained 
under  judicial  procedure.  Wiltsie,  Mortgage  Foreclosures, 
§§  130,  153,  163,  303-305;  sec.  3167,  Stats.  1898;  Warner  v. 
Trow,  36  Wis.  195;  JVewton  v.  Marshall,  62  Wis.  8. 

The  following  opinion  was  filed  November  16, 1900: 

Babdeen,  J.  Two  propositions  are  to  be  considered  on 
this  appeal :  (1)  Did  the  plaintiff  obtain  jurisdiction  of  the 
trustees  and  receivers,  so  as  to  bind  them  by  the  judgment 
herein  ?  (2)  If  not,  who  is  entitled  to  the  possession  of  said 
premises  ? 

1.  The  order  of  publication  was  dated  June  10,  1898,  and 
was  based  upon  the  papers  on  file,  and  the  affidavit  of  the 
plaintiff's  attorney,  dated  May  27. 1898,— fourteen  days  be- 
fore such  order  was  made.  To  meet  the  requirements  of 
sec.  2640,  Stats.  1898,  as  to  the  diligence  used  in  making 
service  of  the  summons,  said  affidavit  referred  to  the  sher- 
iff's return  on  file.  Such  return  is  undated,  but  appears  to 
have  been  filed  April  23, 1898.  The  point  is  made  by  appel- 
lant that  an  affidavit  made  fourteen  days  prior  to  the  making 
of  the  order,  the  latter  being  based  in  part  upon  a  return  of 
the  sheriff  made  six  weeks  prior,  is  not  a  sufficient  {owT\da- 
Vou  108—42 
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tion  to  support  an  order  for  the  publication  of  the  summons. 
Sec.  26tt0  saj's  that  the  application  for  such  an  order  "shall 
be  based  upon  the  complaint,  duly  verified  and  filed,  and  an 
affidavit,  together  showing  the  facts  required  to  eodstP  The 
question  is,  When  must  the  "  facts  required  "  be  shown  to 
exist?  No  decision  of  this  court  has  been  cited,  and  after 
diligent  search  none  has  been  found,  which  throws  any  light 
on  this  question.  In  other  states,  however,  under  similar 
statutes  we  find  decisions  directly  upon  the  point.  Thus,  in 
N,  Y.  B,  Ufiion V,  AtwelZ^  95  Mich.  239, it  is  said :  "An  order 
of  publication  must  be  based  upon  facts  existing  at  the  time 
the  order  is  made.  The  rule  that,  as  matter  of  evidence,  a 
fact  in  its  nature  continuous,  being  once  shown  to  exist,  will 
often  be  presumed  to  continue  unless  the  contrary  be  shown, 
does  not  apply  to  the  averment  of  a  jurisdictional  fact,  which 
must  appear  as  existing  at  the  time  the  order  is  made/'  It 
was  accordingly  held  that  an  affidavit  of  nonresidence  made 
five  days  before  the  making  of  the  order  would  not  sustain 
it.  See,  also,  Adams  v.  Wayne  Circuit  Judge^  98  Mich.  51. 
In  Forbes  v.  Hyde^  31  Cal.  342,  it  is  held  that  the  facts  must 
appear  before  jurisdiction  to  make  the  order  attaches,  that 
the  making  of  the  affidavit  and  the  order  must  follow  each 
other  in  reasonably  quick  succession,  and  that  an  order  was 
not  well  supported  by  an  affidavit  made  some  four  months 
before  it  was  applied  for.  Following  in  line  with  this  case, 
the  same  court,  in  Cohn  v.  KemheVy  47  Cal.  144,  held  that  a 
delay  of  fifteen  days  between  the  making  of  the  affidavit 
and  the  application  for  the  order  could  not  be  permitted.  A 
brief  discussion  of  the  same  question  may  be  found  in  Arm- 
strong  v.  Middlestadt^  22  Neb.  711,  where  the  affidavit  was 
made  on  March  5th,  and  the  order  on  the  following  day,  and 
the  order  was  held  good.  In  Campbell  v.  McCahan^  41  111. 
45,  an  affidavit  of  nonresidence  made  twenty  days  before  the 
bill  was  filed  was  held  not  made  in  a  reasonable  time  before 
the  suit  was  brought,  and  failed  to  confer  jurisdiction.    In 
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an  attachment  proceeding  the  aflBdavit  was  made  August  2d, 
and  was  filed  and  the  writ  issued  eleven  days  thereafter,  and 
it  was  held  that  such  delay  was  unreasonable.  Foster  t;. 
lUmskiy  3  111.  App.  345. 

The  tenor  of  all  these  decisions  is  that  the  proceeding  to 
obtain  jurisdictioD  of  a  nonresident  is  statutory  and  must  be 
strictly  complied  with.  This  court  has  so  held,  and  the  cases 
on  this  point  may  be  found  cited  in  Beaupre  v.  Brigham^  79 
Wis.  436.  Such  being  the  rule,  it  is  quite  proper  to  say  that 
the  ^^  facts  required  to  exist,"  mentioned  in  the  statute,  must 
be  shown  to  exist  at  the  time  the  order  is  made.  Not  that 
the  making  of  the  affidavit  and  the  order  must  follow  in 
instantaneous  succession.  The  two  acts  need  not  be  simul- 
taneous, but  must  follow  each  other  in  reasonably  quick  suc- 
cession, and  what  is  a  reasonable  time  is  to  be  judged  by 
the  situation  of  the  parties.  In  this  case  the  affidavit  and 
order  appear  to  have  been  made  in  Douglas  county.  As  to 
the  diligence  used  in  making  service,  the  affidavit  refers  to 
the  sheriff's  return  filed  six  weeks  prior  to  the  order.  No 
reason  is  given  why  there  was  a  delay  of  two  weeks  between 
the  making  of  the  affidavit  and  the  order.  If  he  may  delay 
two  weeks,  he  may  delay  any  number  of  weeks.  This  would 
not  be  in  harmony  with  the  spirit  of  the  law  or  the  intention 
t>f  the  legislature.  We  therefore  hold  that  the  record  shows 
aa  unreasonable  delay  intervening  the  two  acts  necessary  to 
confer  jurisdiction,  and  that  the  order  of  publication  had 
no  sufficient  basis  to  rest  upon. 

Counsel  for  the  plaintiff  suggests  that  the  order  must  be 
held  sufficient  under  sec.  2641,  which  makes  it  presumptive 
proof  of  the  existence  of  all  facts  required  to  exist  to  author- 
ize the  same  to  be  made,  and  conclusive  in  all  collateral  ac- 
tions or  proceedings.  A  sufficient  answer  to  this  claim  may 
be  found  in  Manning  v.  Heady ^  64  Wis.  630,  which  \ioVda 
that  this  section  does  not  apply  to  a  case  where  tbe  tecord 
-shows  that  the  order  was  made  upon  insufticieul  ot  A^\si^^iv\^ 
proof. 
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The  claim  that  the  attorneys  for  the  trustees  appeared, 
and  thus  jurisdiction  was  obtained,  is  too  flimsy  to  require 
discussion.  It  requires  something  more  to  constitute  an  ap- 
pearance in  a  case  than  a  consultation  of  the  attorneys  of 
the  parties,  and  a  threat  by  one  to  appear  unless  the  com- 
plaint is  amended  as  to  the  claim  against  bis  clients. 

2.  The  plaintiff  never  having  secured  jurisdiction  over  the 
holders  of  the  second  mortgage,  we  are  left  to  consider  the 
rights  of  the  parties  with  reference  to  the  mortgaged  prem- 
ises. The  plaintiff  insists  that,  because  the  fee  or  equity  of 
redemption  was  still  in  the  Land  &  River  Improvement 
Company  at  the  time  his  action  was  commenced  and  notice 
of  lia  pendens  was  filed,  the  holders  of  the  second  mortgage, 
or  their  grantees,  obtained  no  right  of  possession  under  their 
foreclosure  proceedings,  except  in  subordination  to  his  rights. 
If  this  is  so,  it  must  be  upon  the  theory  that  the  doctrine  of 
lis  pendens  applies  to  and  binds  all  parties  who  claim  under 
the  foreclosure  proceedings  in  the  United  States  courts  and 
upon  that  theory  the  only  right  the  appellant  would  have 
left  to  it  is  a  right  of  redemption.  It  must  be  admitted  that 
if  the  rule  of  lis  pendens  does  apply,  as  claimed,  then  the 
conclusion  reached  by  respondent  is  correct.  But  does  it 
apply  to  appellant  under  the  circumstances  set  out  in  the 
statement?  Here  are  two  separate  and  independent  fore- 
closure sales,  under  two  mortgages,  both  being  in  existence 
before  suit  was  commenced  upon  either.  '  The  holder  of  the 
second  mortgage  brings  the  first  suit,  and  a  foreclosure  judg- 
ment is  entered  the  day  after  this  suit  was  commenced,  and 
before  lis  pendens  was  filed.  In  that  suit  the  holder  of  the 
equity  of  redemption  or  legal  title  is  made  a  party,  and  a 
sale  is  had  a  few  days  after  the  lis  pendens  was  filed.  At 
that  sale  there  can  be  no  doubt  but  that  the  purchaser  ob- 
tained the  legal  title  to  the  land,  and  all  the  interest  of  both 
the  mortgagor  and  mortgagee  therein,  subject  to  the  prior 
mortgage.    Speaking  on  this  subject  in  an  early  case,  this 
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court  said :  **  Whatever  estate  or  title  the  mortgagee  had  in 
the  mortgaged  premises  became  merged  in  the  decree,  and 
passed  to  the  purchaser  at  the  judicial  sale.  Whatever  es- 
tate or  title  the  other  parties  to  the  sale  had  at  its  com- 
mencement passed  by  the  same  act  to  the  same  party.  Such, 
it  would  seem,  must  be  the  necessary  and  inevitable  conse- 
quence and  result  of  the  decree  of  foreclosure  and  sale,  if 
any  effect  whatever  is  given  to  them."  Tollman  v.  Eh/^  6 
Wis.  244.  This  principle  is  referred  to  and  approved  in  the 
late  case  of  Amea  v.  Storer,  98  Wis.  372.  Hence  it  follows 
that  by  its  deed  from  the  purchaser  at  the  foreclosure  sale 
the  appellant  became  invested  with  the  legal  title  and  right 
to  possession  of  the  mortgaged  premises  under  a  claim  which 
existed  prior  to  the  time  this  suit  was  brought.  The  respond- 
ent having  failed  to  make  the  holders  of  the  second  mort- 
gage parties,  as  already  determined,  they  were  not  barred 
or  cut  off  by  the  proceedings  in  this  action,  unless,  as  re- 
spondent claims,  they  were  cut  off  by  the  filing  of  the  notice 
of  the  pendency  of  this  action,  under  sec.  3187.  This  section 
says,  ^'  From  the  time  of  such  filing,  .  .  .  the  pendency 
of  such  action  shall  be  constructive  notice  thereof  to  a  pur- 
chaser or  incumbrancer  of  the  property  affected  thereby." 
The  precise  question  here  involved  has  been  under  consid- 
eration by  this  court  in  two  cases.  Murphy  v.  FarweUy  9 
Wis.  102,  and  Allen  v.  Case^  18  Wis.  621.  The  reasons  for 
the  conclusions  there  reached  are  so  fully  and  carefully 
stated  that  an  attempt  to  add  to  the  discussion  would  lead 
to  no  useful  results.  The  substance  of  those  decisions  is 
that,  when  a  sale  of  the  mortgaged  property  takes  place  in 
pursuance  of  an  interest  in  the  property  acquired  before  the 
suit  was  commenced  in  which  the  notice  of  lis  pendens  was 
filed,  the  purchaser  at  such  sale  is  not  within  the  rule  of  lis 
pendens  unless  he  or  the  holder  of  the  interest  was  a  party 
to  that  suit.  Whether  this  rule  is  in  harmony  witb  that 
established  in  other  states,  it  is  not  our  puppoa^  to  iii^\x\te. 
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It  is  the  rule  in  this  state,  and  no  good  reason  is  perceived 
why  it  should  not  be  followed.  It  being  determined  that 
the  rule  of  lie  pendens  does  not  apply  to  the  appellant,  it 
is  clear  that  when  the  sale  was  made  herein  the  entire  in- 
terest of  the  mortgagor  had  passed  to  it  imder  its  deed  from 
De  Forest  and  hence  no  possessory  right,  as  against  its  title, 
passed  to  the  purchaser  at  plaintiff's  sale. 

Other  questions  are  raised,  but  none  of  which  is  of  suf- 
ficient importance  to  change  the  result  reached,  or  to  re- 
quire extended  discussion. 

By  the  Court — The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded  with  directions  to  the  circuit  court 
to  discharge  the  order  to  show  cause,  and  for  further  pro- 
ceedings according  to  law. 

A  motion  for  a  rehearing  was  denied  February  1, 1901. 


Sandessok  and  others,  Bespondents,  vs.  Hebmak,  imp..  Ap- 
pellant. 


IkGetmSber  lU  1900-^  February  i,  J90t 
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=r. ,  Municipal  eorporations:  Street  improvemenU:  Special  cusessmenU:  Be- 
6C2,  assessment:   ValidUy:  Arbitrary  assessment:  Change  of  grade: 

'163.  Statutes:  ConstitutioncLlity:  Repeal  and  re-enactment:  Trial  on 

^^^\         pleadings:  Judgment 

1.  A  special  assessment  for  a  street  improTement,  whioh  was  held  in- 
valid because  damages  from  change  of  grade  were  not  determined 
at  the  same  time,  as  required  by  the  Milwaukee  city  ohaicter,  is 
within  the  purview  of  ch.  262,  Laws  of  1897,  and  secsL  1210^-1210/, 
Stat&  1808,  providing  for  a  reassessment  when  a  speoial  assessment 
is  invalid  **  by  reason  of  failure  to  observe  any  provision  of  law,  or 
by  reason  of  any  act  or  defect  in  the  proceedings  upon  which  such 
special  assessment    ...    is  based." 

2l  The  certificate  of  the  board  authorized  to  make  a  reassessment  that 
they  viewed  each  lot  and  considered  and  determined,  as  to  the 
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same,  both  the  benefits  and  damages,  costs,  etc.,  less  benefits  re- 
sulting from  change  of  grade,  is  not  overcome  by  the  mere  fact 
that  each  lot  of  the  same  size  is  determined  to  have  received  the 
same  benefit,  especially  when  it  appears  that  all  the  lots  were  used 
and  affected  substantially  alike. 

a  A  statute  (ch.  262,  Laws  of  1897,  re^nacted  in  seoa  1210d-1210/,  Stats. 
1898)  authorizing  a  reassessment  when  a  special  assessment  is  in- 
valid, is  not  unconstitutional  if  it  does  not  omit  any  requirement 
or  condition  which  the  legislature  could  not  have  dispensed  with 
as  prerequisite  to  the  original  assessment 

4.  The  declaration  of  the  assessing  board  that  a  reassessment  was  made 
by  them  in  compliance  with  oh.  262,  Laws  of  1897,  which  before 
the  completion  of  their  proceedings  had  been  re-enacted  in  and 
superseded  by  sees.  1210dr-l210f,  8tat&  1898,  is  immaterial,  where 
the  proceedings  complied  with  both  acts,  and  each  (whichever  was 
in  force)  authorized  them. 

6w  Whether,  under  the  Milwaukee  oity  charter,  an  attempted  change 
of  the  established  grade  of  a  street  by  resolution,  without  any  peti- 
tion therefor,  is  of  any  force,  and,  if  not  of  force,  whether  the  city 
had  power  to  improve  the  street  to  other  than  the  old  grade  at  the 
expense  of  lotowners,  is  immaterial,  where  there  was  practically 
no  change  in  the  actual  grade,  the  increased  elevation  of  the  new 
pavement  being  very  slight  and  only  in  the  center  of  the  street, 
and  not  involving  expense  in  grading  the  street  but,  on  the  con- 
trary, avoiding  the  expense  of  cutting  it  down  for  the  new  pave- 
ment 

6.  Where  a  judgment  recites  that  the  cause  came  on  for  trial  on  de- 

fendant's answer,  and  the  record  discloses  no  objection  to  such 
trial,  the  appellate  court  will  assume  that  the  parties  consented  to 
treat  the  answer  as  the  basis  on  which  trial  should  be  had,  and 
stipulated  that  the  answer  was  true,  not  only  for  the  consideration 
of  its  sufficiency  as  a  pleading,  but  also  for  the  purposes  of  a  trial 

7.  Where  parties  submit  a  cause  for  trial  on  the  pleadings,  a  final  judg- 

ment is  properly  rendered;  and  upon  a  reversal  thereof  the  appel- 
late court  will  direct  the  proper  judgment,  not  a  new  trial 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.     Reversed. 

This  is  a  suit  in  equity  to  annul  and  enjoin  enforcement 
of  special  assessment  certificates  issued  under  a  reassessment 
for  the  same  work  involved  in  the  certificates  held  invalid 
in  Saunderaon  v.  Herman^  95  Wis.  48,  for  the  reason  m  lYiat 
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case  that  no  assessment  of  benefits  and  damages  resulting 
from  a  change  of  established  grade  had  been  made.  After 
the  decision  of  that  case  and  the  enactment  of  ch.  262,  Laws 
of  1897,  to  wit,  July  6, 1897,  the  common  council  of  Mil- 
waukee passed  a  resolution  directing  the  board  of  public 
works  to  make  a  reassessment  under  that  chapter  for  bene- 
fits and  damages  resulting  both  from  a  change  of  grade  and 
from  the  paving  of  Cape  street,  which  was  accordingly  done. 
The  board  assessed  benefits  from  the  work  done  at  the  uni- 
form rate  of  1240  per  lot,  except  as  to  a  certain  triangular 
piece,  to  which  was  assessed  $1,400  benefits.  They  then  as- 
sessed as  damages  from  the  change  of  grade,  including  the 
improvements  arising  from  such  alteration,  the  cost  of  the 
work  in  front  of  each  lot,  and  assessed  as  benefits  conferred 
by  said  change  of  grade  in  common  with  other  property  on 
the  street  afi^ected  by  such  alteration  of  grade  the  uniform 
sum  of  $40  per  lot,  and  upon  the  triangular  piece  $380.  The 
net  damages  thus  rosultfng  from  the  change  of  grade,  being 
deducted  from  the  benefits  assessed  for  the  work  done,  still 
left  an  amount  greater  than  the  actual  cost  of  the  work 
abutting  each  lot,  which  accordingly  was  reassessed  to  its 
full  amount  against  the  several  parcels  of  land,  and  special 
assessment  certificates  issued  therefor,  substantially  corre- 
sponding in  amount  with  those  issued  on  the  first  assess- 
ment 

The  answer  set  up  the  situation  of  the  premises,  the  fact 
that  the  change  of  grade  was  nominal  only,  consisting  merely 
in  the  increase  of  elevation  resulting  from  putting  stone  pave- 
ment on  top  of  the  previous  macadam,  and  that  the  declared 
elevation  was  almost  entirely  in  the  middle  of  the  street, 
leaving  the  grade  at  the  curb  line  practically  unchanged ; 
that  no  grading  was  done,  save  merely  the  smoothing  of  the 
I  surface,  consisting  in  the  removal  of  the  pulverized  macadam, 

I  and  the  leveling  of  depressions  which  existed  therein,  to 

make  proper  surface  for  laying  stone  blocks;  that  the  ex- 
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pense  of  removing  such  pulverized  macadam  and  filling 
up  such  depressions  in  the  pro-existing  pavement  did  not 
exceed  two  per  cent,  of  the  contract  price  of  the  total  work 
done.  It  also  appeared  that  the  entire  tracts  of  lands  of  the 
plaintiffs  consisted  on  one  side  of  the  street  in  lumber-yard 
property,  and  on  the  other  in  coal-yard  property.  The  an- 
swer further  alleges  that  access  to  the  premises  was  not  dis- 
turbed by  the  work  done  in  the  street,  and  that  neither  the 
lots  nor  any  improvements  thereon  were  rendered  less  val- 
uable. 

The  pleadings  set  forth  the  report  of  the  board  of  public 
works  certifying  that  in  making  the  assessment  October  14, 
1897,  the  board  of  public  works  viewed  the  premises  and 
oonsidered  the  amounts  to  be  made  chargeable  against  the 
said  several  lots  or  pieces  of  land,  and  the  benefits,  in  their 
opinion,  actually  accruing  to,  and  the  damages  sustained  by, 
such  several  pieces  from  such  work  done,  and  at  the  same 
time  considered  and  determined  the  damages,  costs,  and 
charges,  including  the  cost  of  such  improvement,  arising 
from  the  alteration  of  the  grade,  to  the  owners  of  each  of 
the  several  lots  or  parcels  of  land  belonging  to  plaintiffs, 
and  also  taking  into  consideration  in  each  case  any  advan- 
tages and  benefits  which  are  or  might  be  conferred  thereby 
upon  such  lot  or  parcel  of  land  in  common  with  the  other 
property  on  said  street  affected  by  said  grade.  The  reassess- 
ment and  certificates  attacked  were  the  result  thereof. 

The  answer  further  alleges  as  a  fact  that  by  said  change 
of  grade,  and  by  the  paving  and  curbing  done  by  the  con- 
tractors, Donahue  &  Hoff,  the  premises  of  the  plaintiffs 
"  were  severally  benefited  to  an  amount  exceeding  the  dam- 
ages, costs,  and  charges,  including  the  cost  of  such  improve- 
ment, arising  from  such  alteration  of  grade,  to  the  owners  of 
said  several  lots,  and  exceeding  the  amount  of  the  certifi- 
cates severally  assessed  against  said  lots,  which  this  action 
is  brought  to  set  aside." 
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The  cause  was  submitted  upon  the  pleadings,  and  the  court 
held  the  answer  not  to  constitute  any  defense,  and  rendered 
judgment  in  favor  of  plaintiffs  in  accordance  with  the  prayer 
of  the  complaint,  canceling  said  certificates,  commanding  the 
defendant  Hermxin  to  deliver  the  same  to  the  clerk  for  that 
purpose,  and  perpetually  enjoining  him  from  selling  any  of 
said  certificates  or  from  enforcing  the  same  in  any  manner; 
from  which  judgment  defendant  Herm(m  appeals. 

For  the  appellant  there  were  briefs  by  Hoyt  dk  Olwetl^  and 
oral  argument  by  K  M,  Hoyt, 

For  the  respondents  there  was  a  brief  by  MiUery  Noyea  dk 
Miller  J  and  oral  argument  by  Geo.  H.  Noyes, 

The  following  opinion  was  filed  January  8, 1901: 

Dodge,  J.  1.  In  a  case  between  these  same  parties  relat- 
ing to  a  former  assessment  upon  the  plaintiffs'  property  of 
the  cost  of  the  same  work  now  involved,  it  was  decided  thai 
such  assessment  was  invalid  because  the  board  of  public 
works  did  not,  at  the  time  of  making  their  assessment  of 
benefits  to  result  from  the  work  to  be  done  in  pursuance 
with  sec.  7,  ch.  VII,  Milwaukee  Charter  [ch.  184,  Laws  <rf 
1874,  as  amended],  also  determine  and  assess  against  the 
same  lots  the  damages,  costs,  and  charges  arising  from  the 
alteration  of  established  grade  previously  enacted  by  reso- 
lution of  the  common  council,  as  required  by  sec.  8,  ch.  VII. 
The  first  question  now  raised  is  whether  a  situation  thus 
arose  and  existed,  coming  within  the  terms  of  the  statutes 
for  reassessment  of  special  assessments  (ch.  262,  Laws  of 
1897,  and  sees.  1210^-1210/;  Stats.  1898),  the  former  of  which 
enactments  became  law  in  April,  1897,  and  the  latter  in 
August,  1897.  Those  acts,  identical  as  to  the  immediate 
subject,  described  the  conditions  under  which  reassessment 
should  be  made  for  work  done  where  special  assessments 
had  been  attempted  as:  '^  When  such  special  assessment,  or 
any  special  assessment  certificate,  tax  sale,  tax  sale  certifi- 
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cate  or  special  improvement  bond  based  thereon  is  or  may 
be  invalid  by  reason  of  failure  to  make  a  proper  assessment 
of  benefits  and  damages,  or  by  reason  of  any  failure  to  ob- 
serve any  provision  of  law,  or  by  reason  of  any  act  or  defect 
in  the  proceedings  upon  which  such  special  assessment,  spe- 
cial assessment  certificate,  tax  sale,  tax  sale  certificate  or 
special  improvement  bond,  is  based."  We  can  entertain  no 
doubt  that  the  ground  of  invalidity  of  the  former  certifi- 
cates was  entirely  within  these  laws.  That  ground  was 
obviously  a  "  failure  to  observe  a  provision  of  law,"  namely, 
the  provision  of  sec.  8,  ch.  YII,  requiring  that  determination 
of  damages  resulting  from  change  of  grade  should  be  made 
at  the  same  time  that  the  benefits  to  result  from  the  work 
itself  are  assessed.  Even  if,  however,  a  narrower  construc- 
tion were  conceded  to  the  statute,  namely,  that  the  failure 
to  observe  a  provision  of  law  must  occur  in  the  very  act  of 
apportioning  the  cost  after  the  contract  has  been  let  and 
the  work  done,  still  the  omission  to  determine  damages  from 
change  of  grade,  which  under  the  charter  should  precede 
making  the  contract,  would  fall  within  the  third  condition 
of  sec.  1210<i.  It  would  be  "  an  act  or  defect  in  the  pro- 
ceedings on  which  such  special  assessment,  or  certificate,  is 
based."  The  situation  presented  came  clearly  within  the 
calls  of  the  statute  in  question.  Work  of  the  character  there 
described  had  been  done,  and  the  special  assessment  there- 
for and  the  certificates  issued  were  invalid  for  one  or  more 
of  the  reasons  specified.  Under  such  circumstances  the  stat- 
ute made  the  cost  of  the  work,  not  exceeding  net  benefits 
ascertained  by  a  reassessment,  a  lien  upon  the  property, 
commanded  the  issue  of  certificates  therefor,  and  required 
the  inclusion  and  collection  of  the  amount  of  such  certificate 
as  a  tax. 

2,  Respondents,  by  way  of  objection  to  the  reasseasnieiit 
itself,  invoke  the  rule  recognized  in  several  cases  m  t\i\a 
court,  that  a  mere  arbitrary  imposition  is  void^  axid  "powsX.  W 
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the  uniformity  in  assessments  of  benefits  both  from  the 
work  done  and  from  the  change  of  grade, —  $240  to  each  lot 
from  the  former,  and  $40  to  each  from  the  latter, —  as  indi- 
cating that  no  discrimination  or  judgment  was  exercised. 
An  examination  of  all  the  cases  cited  by  respondent,  from 
Johnson  v.  Milwaukee^  40  Wis.  316,  to  Hayes  v.  Douglas  Co. 
92  Wis.  429,  discloses  that  the  proposition  therein  decided 
is  that  the  report  of  the  assessing  board  must  show  afiirm- 
atively  that  they  in  fact  considered  and  determined  the  ben- 
efits and  damage  to  accrue  to  each  lot,  and  that  a  merely 
arbitrary  assessment^  resulting  from  a  rule  of  apportionment 
or  of  arithmetic  independently  of  the  exercise  of  judgment 
as  to  the  actual  benefit  or  damage,  would  not  suffice.  True, 
it  was  pointed  out  that  uniformity  of  assessment  was  a  sig- 
nificant circumstance,  as  there  might  be  many  others,  to  in- 
dicate an  evasion  of  the  duty  of  judgment  as  to  each  parcel, 
and  to  disprove  such  declaration  in  a  report.  See  Kersten 
V.  Milwaukee^  106  Wis.  200.  Lack  of  such  uniformity  was, 
however,  held  suspicious  in  Johnson  v.  Milwaukee^  supra. 
In  no  case,  however,  has  it  been  held  that  such  uniformity 
alone  was  sufficient  to  overcome  the  declarations  of  the  offi- 
cers, if  any  were  contained  in  their  report,  though  it  might 
serve  to  further  discredit  a  report  and  assessment  which 
was  barren  of  such  declarations.  In  Hayes  v.  Douglas  Co.^ 
supra^  it  was  said :  "  When  it  is  required  that  the  assess- 
ment shall  be  according  to  benefits  accruing  to  each  parcel, 
an  assessment  by  the  frontage  rule  does  not  show  affirma- 
tively a  compliance  with  the  statute.  While  such  assess- 
ment is  not  necessarily  erroneous,  it  is  presumed  to  be  so, 
unless  the  return  shows  that  the  board  has  considered  that 
matter  and  finds  that  the  benefits  are  in  the  proportion  of 
the  frontage  of  each  parcel."  In  the  present  case  the  re- 
turn of  the  board  of  public  works  expressly  certifies  that 
they  did  view  each  lot  and  consider  and  determine,  as  to 
the  same,  both  the  benefits  and  damages,  costs,  etc.,  less 
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benefits  resulting  from  change  of  grade.  This  official  cer- 
tificate is  not  overcome  by  the  mere  fact  that  each  lot  of 
the  same  size  is  determined  to  have  received  the  same  ben- 
efit, especially  when,  as  here,  it  is  made  apparent  that  all 
the  lots  were  used  substantially  alike,  as  a  coal  yard  on  one 
side  of  the  street,  and  as  a  lumber  yard  on  the  other,  and 
that  the  so-called  change  of  grade  was  such  as  not  to  mate- 
rially affect  the  accessibility,  use,  or  value  of  any  of  them. 
Such  extrinsic  facts  might  not  serve  to  supply  the  want  of 
necessary  averments  in  the  report,  but  they  are  cogent  to 
overcome  other  facts  and  circun;istances  by  which  such  aver- 
ments are  sought  to  be  denied.  Hennessy  v.  Douglas  Co, 
99  Wis.  129. 

3.  Next  it  is  contended  that  ch.  262,  Laws  of  1897,  and 
its  re-enactment  in  sees.  1210(^-1210/^,  is  unconstitutional. 
The  authority  in  our  own  state  is  overwhelming  in  support 
of  laws  authorizing  reassessment  both  of  general  taxes  and  of 
special  assessments.  There  can  be  no  doubt  that  the  legis- 
lature has  power  to  ratify  imposition  or  direct  reassessment 
of  taxes  which  it  might  originally  have  authorized.  Orosa 
V.  MUwaukeSy  19  Wis.  509;  Deem  v.  Borchmnius^  30  Wis. 
236,  247;  Flanders  v.  Merrimack^  48  Wis.  567.  Whatever 
construction  be  given  to^  it,  sec.  1210e?  does  not  transcend 
the  power  of  the  legislature  to  prescribe  conditions  upon 
which  the  cost  of  an  improvement  may  be  imposed  on  the 
property  benefited.  If  it  be  urged  that  conditions  re- 
quired by  the  charter  originally  cannot  now  be  complied 
with, —  such,  for  example,  as  that  the  ascertainment  of  ben- 
efits and  damages  cannot  now  precede  the  letting  of  the 
contracts,  as  was  obviously  the  policy  of  the  charter, —  it  is 
a  complete  answer  that  the  legislature  might  originally 
have  authorized  a  special  assessment  without  making  suck 
ascertainment  an  essential  preliminary  to  contracting.  In- 
deed, had  the  legislature  seen  fit  to  authorize  a  x^iass^^^^"^^^^ 
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for  the  work  in  raising  a  street  above  its  lawfully  estab- 
lished grade  in  absence  of  any  resolution  lawfully  chang- 
ing the  grade,  how  could  we  declare  such  act  unconstitu- 
tional? The  same  imposition  might  have  been  authorized 
originally  without  requiring,  as  a  condition,  such  prelimi- 
nary action.  No  respect  is  suggested  by  counsel,  and  none 
occurs  to  us,  wherein  sec.  1210<i  omits  any  requirement  or 
preliminary  to  imposition  by  reassessment  of  the  expense  of 
public  improvements  which  the  legislature  might  not,  in  its 
judgment,  have  dispensed  with  as  prerequisite  to  original 
special  assessments.  That  being  so,  we  cannot  hold  that 
any  constitutional  limit  to  legislative  power  has  been  trans- 
gressed. 

The  suggestion  that  ch.  262,  Laws  of  1897,  had,  before  the 
completion  of  the  reassessment  proceedings,  been  super- 
seded by  sec.  1210^,  we  deem  of  no  importance.  The  latter 
is  merely  a  substantial  re-enactment  of  the  former,  and  but 
perpetuates  in  existence  the  same  legislation.  The  pro- 
ceedings comply  with  both  acts,  and  each  (whichever  was 
in  force)  authorized  them.  The  fact  that  the  report  of  the 
board  declares  their  acts  to  have  been  done  in  compliance 
with  the  former  act  is  wholly  immaterial.  Such  declara- 
tion is  not  a  denial  that  they  also  complied  with  the  later 
one. 

4.  The  most  serious  questions  raised  are  whether,  under 
the  provisions  of  the  Milwaukee  charter,  the  attempted* 
change  of  grade  by  resolution,  without  any  petition  there- 
for, is  of  any  force  at  all,  and,  if  not  of  force,  whether  the 
oity  government  had  any  jurisdiction  or  power  to  improve 
the  street  to  other  than  the  old  grade  at  expense  of  the  lot- 
owners.  These  questions  are,  however,  immaterial,  and  their 
decision  is  not  essential,  for  the  reason  that  it  clearly  appears 
from  the  answer,  entitled  as  it  is  to  liberal  construction  and 
to  be  taken  as  truci  that,  from  a  practical  point  of  view,  no 
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change  has  been  made  or  attempted  in  the  actual  grade  of 
the  street.  The  increased  elevation  of  the  finished  pavement 
was  only  about  six  inches  above  the  old  established  grade, 
and  that  only  in  the  center  of  the  street.  Such  elevation, 
of  course,  did  not  involve  expense  in  grading  the  street,  but, 
on  the  contrary,  avoided  the  expense  of  cutting  down  the 
old  street  to  make  room  for  the  stones  and  the  substratum 
necessary  for  permanently  laying  them, —  expense  which 
must  have  fallen  on  the  lotowners  had  the  city  laid  the  new 
pavement  at  the  exact  level  of  the  old  grade.  The  result  to 
the  lots  themselves  is  alleged  to  be  without  injury,  cost,  or 
inconvenience.  The  so-called  change  of  grade  was  so  slight 
and  so  without  injurious  effect  that  we  must  look  upon  it  as 
de  miniinis,  for  which  the  law  cares  not,  and  for  which  the 
courts  should  not  be  troubled  to  seek  remedy.  Had  the  city 
undertaken  to  lay  the  pavement  at  the  elevation  in  fact 
adopted,  without  any  resolution  purporting  to  change  the 
established  grade,  no  equity  would  have  been  presented  in 
favor  of  the  lotowners  to  prevent  assessment  of  the  cost  upon 
them;  and  that  consideration  is  not  changed  or  affected  by 
the  fact  that  such  a  resolution,  was  adopted,  although  the 
passage  of  the  resolution  might  make  necessary  compliance 
with  sec.  8,  ch.  VII,  of  the  charter,  requiring  in  such  case 
an  assessment  of  the  damages,  as  decided  in  the  former  case. 
None  of  the  other  suggestions  of  respondents'  counsel  seem 
to  us  to  call  for  discussion.  The  defect  found  in  the  first 
proceedings,  namely,  the  failure  to  include,  at  the  same 
time  with  the  assessment  of  benefits  from  the  doing  of  the 
work,  an  assessment  of  the  damages  caused  by  the  ostensible 
change  of  grade,  does  not  exist  in  the  present  proceeding. 
It  is  now  found  that  after  ascertaining  snch  damages  and 
deducting  them  from  the  benefits  caused  by  the  improve- 
ment the  net  benefits  still  exceed  the  cost  of  the  work, 
which,  therefore,  is  now  reassessed  against  the  lots.    The 
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reassessment  proceedings  are  regular  and  comply  with  the 
directions  of  the  charter.  The  facts  as  established  by  the 
admitted  allegations  of  the  complaint  and  by  the  answer 
present  no  equitable  reason  why  thjd  plaintiffs  should  not, 
in  accordance  with  the  policy  of  the  charter  and  of  sec. 
1210rf,  Stats.  1898,  pay  the  cost  of  the  improvement  of  the 
street  in  front  of  their  premises;  it  being  less  than  the  bene- 
fits conferred  upon  them.  The  conclusion  is  irresistible, 
under  authority  of  Wells  v.  Western  F.  <&  S.  Co.  96  Wis.  116, 
that  a  court  of  equity  ought  not  to  interpose  in  their  behalf 
to  prevent  enforcement  of  such  payment  by  the  ordinarj'' 
statutory  machinery.  The  trial  court  should  have  refused 
to  do  so,  and  the  judgment  appealed  from  is  erroneous. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directioDs  to  enter  judgment  dismissing  the  complaint. 

Babdeen,  J.,  took  no  part. 

The  following  opinion  was  filed  February  1, 1901 : 

Dodge,  J.  Respondents  move  to  amend  mandate  so  as  to 
grant  a  new  trial  instead  of  ordering  judgment  for  the  de- 
fendant. This  motion  they  predicate  on  the  proposition 
that  the  judgment  rendered  by  the  circuit  court  in  favor  of 
the  plaintiffs  was  founded  upon  a  '^  motion  for  judgment  on 
the  answer,"  and  contend  that,  had  that  motion  been  denied, 
they  would  then  have  been  entitled  to  try  the  issue  raised 
by  the  complaint  and  answer.  Without  considering  whether 
that  contention  is  correct,  it  suffices  to  point  out  that  the 
situation  upon  which  it  is  predicated  is  not  shown  by  the 
record.  We  do  not  there  find  that  there  was  a  motion  for 
judgment  upon  the  answer.  There  is  no  bill  of  exceptions, 
and  the  judgment  recites:  "  This  cause  having  come  on  for 
trial  before  said  court  upon  the  answer  of  the  defendant^ .   .  . 
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the  court  finds  that  all  the  allegations  of  the  complaint  are 
admitted  by  the  answer  of  the  defendant  Henry  Herman^ 
and  exhibits  thereto  attached,  except  such  allegations  in  said 
complaint  as  are  denied  by  said  answer,  and  that  the  answer 
of  the  said  defendhnt  JSenry  Herman  does  not  constitute  any 
defense  herein,  and  that  the  plaintiffs  are  entitled  to  judg- 
ment in  accordance  with  the  prayer  of  the  complaint."  Upon 
this  we  must  rely  for  information  as  to  the  proceedings. 
Iron  River  v.  BayfiM  Co,  106  Wis.  587.  No  other  con- 
struction can  be  placed  upon  the  recitation  that  the  cause 
came  to  trial  upon  the  answer,  than  that  both  parties  con- 
sented to  treat  the  answer  as  the  basis  upon  which  trial 
should  be  had.  The  record  discloses  no  objection  or  excep- 
tion to  such  trial.  The  consent  to  a  trial  upon  that  basis 
must  be  construed  as  a  stipulation  that  the  answer  is  true, 
not  alone  for  the  purposes  of  a  motion  or  for  the  mere  con- 
sideration of  its  sufficiency  as  a  pleading,  such  as  would  be 
the  admission  in  case  of  a  demurrer,  but  true  for  the  pur- 
poses of  a  trial  from  which  is  to  result  final  adjudication  of 
the  rights  of  the  parties.  The  trial  of  an  action  is  a  very 
different  proceeding  from  the  consideration  of  a  demurrer 
or  of  a  motion.  It  would  be  trifling  with  the  court  to  invite 
it,  by  consent  of  counsel,  to  enter  upon  the  trial  of  an  action 
upon  a  given  basis,  and,  when  decision  is  reached  as  the  re- 
sult of  such  trial,  to  contend  that  the  proceeding  was  tenta- 
tive and  experimental  only.  The  view  both  of  the  court 
and  of  counsel  for  respondents  is  rendered  apparent  by  the 
fact  that,  at  the  motion  of  counsel,  final  judgment  was  en- 
tered as  the  result  of  that  trial.  If  the  question  submitted 
were,  as  counsel  now  contends,  merely  the  sufficiency  of  the 
answer  as  a  pleading,  on  resolution  of  which  against  the 
plaintiffs  they  should  have  a  right  to  try  the  issues,  the  re- 
ciprocal right  to  the  defendant  pf  amendment  in  cas©  oi  de- 
cision against  him  would  seem  clear,  but  nowhere  m  the 
Vol.  108—43 


674:         SUPEEME  COURT  OF  WISCONSIN.         [108 

Sanderson  and  others  vs.  HermaiL 

record  is  suggestion  that  any  of  the  parties  contemplated 
such  a  privilege.  We  think  it  plain,  therefore,  that  the 
present  motion  of  the  respondents  should  be  denied.  The 
cause  having  been  submitted  to  the  circuit  court  for  trial 
upon  a  given  basis,  it  becomes  the  duty  of  this  court,  on  re- 
versing the  action  in  fact  taken  by  that  court,  to  direct  the 
action  which  would  have  been  proper. 
By  the  Court. — The  motion  is  denied. 
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Abandonment  of  child    See  Adophon,  2. 

AooouNT.    See  Gompbomisb  and  Settlement.    Plbadino^  21 

AooouNTiNa    See  Faaudulent  ConveyanoeSi  8-10. 

ACCOUNT  STATED, 

See  Interest. 

In  an  action  upK>n  an  account  stated  it  was  proper  to  exdnde  evi- 
dence by  wnich  it  was  sought  to  surcharge  the  account  without 
having  laid  any  proper  f ounoation  therefor.  Rochester  M.  T.  Works 
V,  WS188,  545 

ACTION. 

•Cati9e  of  action.  See  Apfbai^,  10.  Banks  and  Banking.  Bills  and 
Notes,  1-&  Brokers.  Corporations,  1-4^  7.  Countibs,  1,  8-10. 
Damages,  1.  Guardian  and  Ward.  Landlord  and  Tenant, 
1, 4-6u  Libel  Master  and  Servant,  1-4.  Municipal  Corpo^- 
TiONS,  1,  2, 9.  Principal  and  Surety.  Railroads.  Sales,  2,  4. 
Street  Railways,  7,  8,  11,  H  15, 21, 22.  Taxation,  2.  Vendor 
AND  Purchaser.    Waters. 

^Assignment    See  Champerty. 

Conditi(ms  precedent  See  Damages,  1.  Insurance,  9.  Principal  and 
Surety. 

Limitations,    See  HiImitation  of  Actions. 

Delay  as  a  bar.  See  Corporations,  4  Executors,  a  Fraudulent 
Conveyances,  a    Municipal  Corporations,  2, 

By  whom  to  be  brought  —  Who  may  maintain.    See  Counties,  8-10. 

Sales,  4 
ComTnencement    See  Action,  2l    Lis  Pendens,  1.    PROCEsa 

1.  The  fact  that,  hj  force  of  sec.  4242,  Stata  1898,  the  presentation  of 

a  claim  to  a  county  board  is  to  be  considered  the  commencement 
of  an  action  withm  the  meaning  of  the  statutes  of  limitations, 
does  not  render  such  an  event  generally  the  commencement  of  an 
action  in  a  judicial  sense.    Rice  v,  Ashland  Co,  189 

DismissdL    See  Appeal,  9.    Champerty,  2. 

2,  Sec.  2811a,  Stats.  1898  (providing  that  circuit  and  superior  courts 

may  dismiss  "  any  and  all  actions  or  proceedings  pending  therein 
in  which  issue  shall  have  been  joined  and  which  ahaU  not  be 
brought  to  trial  within  five  years  from  and  after  "  their  oommence- 
ment)  applies  only  to  actions  and  proceedings  pending  tox  ^v^ 
years  after  jurisdiction  thereof  has  been  obtained  by  ^^  coutta 
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named.  It  has  no  application,  therefore,  to  an  appeal  from  the 
disallowanoe  of  a  claim  by  a  county  board,  which,  through  a  mis- 
take of  the  county  clerk,  did  not  reach  the  circuit  court  until  more 
than  five  years  thereafter  and  but  a  short  time  before  the  motion 
to  dismiss  ^as  made.    Rice  v.  Ashland  Co,  189 

At  law  or  in  equity?    See  Corporations,  3L 

Tort  or  contractf    See  Landlord  and  Tenant,  4 

ADMINISTRATOR&     See  EXEOUTORS  AND  ADMINISTRATORS. 

ADOPTION. 
See  Master  and  Servant,  2-4, 

1  A  petition  for  leave  to  adopt  a  child,  under  sea  4031,  Stats.  1808^  may 
be  sufficient  to  give  the  county  court  jurisdiction  of  the  prooeedinx, 
although  it  fails  to  state  all  th«  facts  essential  to  authorize  sucn 
adoption  and  even  fails  to  state  the  name  or  residenoe  of  either 
parent    In  re  Estate  of  McCormick,  234 

2.  Under  sec.  4032,  Stata  1898,  an  order  of  adoption,  made  without  the 
consent  of  the  living  parents  or  either  of  them,  ca&aot  be  upheld 
on  the  ground  that  they  had  abandoned  the  child  unless  tbat  fact 
was  judicially  determined  and  found  by  the  county  eouvt  A  sub- 
sequent findmg  of  that  fact  by  another  court  is  of  no  avail;  and 
there  can  be  no  presumption  that  the  county  court  so  found,  where 
the  record  is  silent  as  to  the  fact  Ibid. 

AoENCY.    See  Counties^  2.     Landlord  and  Tenant,  5.     Lien8»  5. 

Sales,  4-6. 
Allowance  of  counsel  fees  out  of  estate.    See  Wills,  1,  21 
Alterations    See  Buildins  Contracts    Coitntibb,  4 
Ambassadors  and  Consuls.    See  Courts,  1. 
Amendment  of  pleading.    See  Landlord  and  Tenant,  4    Limitation 

OF  Actions,  6, 9. 

APPEAL  AND  ERROR. 

From  what  appeal  may  be  taken:  Orders, 

1.  An  order  setting  aside  a  foreclosure  judgment  because  notice  of  lis 
pendens  had  not  been  duly  iiled,  but  not  granting  a  new  trial,  is 
not  appealable  under  subd.  2  or  subd.  3,  sec.  8069,  Stata  1898;  and 
if  the  court  had  no  power  to  make  such  order  its  action  may  be 
reviewed  on  certiorari    State  ex  rel  Fidler  v.  Circuit  Court,       77 

2l  In  an  action  to  wind  up  a  banking  corporation  and  enforce  the  stat- 
utory liability  of  its  stockholders,  it  was  ordered  that  a  defendant 
stockholder  who  had  paid  into  court  the  par  value  of  hia  stock  be 
dischar^:ed  from  further  liability  and  that  the  action  be  dismissed 
as  to  him  without  costs.  Held,  that  such  ovder  was  not  in  effect 
a  final  determination  of  the  action  as  to  said  defendant,  nor  did  it 
prevent  a  judgment  from  which  an  app^  might  be  taken,  but  on 
the  contrary  it  contemplated  such  a  judgment,  and  hence  was  not 
appealable  under  subd  1,  sec.  8069,  Stata  1898L  Allen  v,  Boberg,  282 
Same:  Injunctional  orders:  Stay, 

a  Sees.  8069,  3042,  Stata  1898,  ^ve  the  right  of  appeal  from  an  order 
granting,  refusing,  modifying,  or  dissolving  an  m  junction,  and  limit 
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the  time  for  taking  the  appeal  to  thirty  days  from  the  date  of  the 
service,  by  either  party  to  the  action  upon  the  other,  of  a  copy  of 
the  order  with  a  written  notice  of  the  entry  of  the  same.  MitwaU' 
keeK  RiS:  L,  Co.  v.  Bradley,  467 

4  Sea  8061,  State.  1808,  permits  the  trial  court  to  stay  the  effect  of  an 
order  of  the  kind  above  referred  to  on  an  appeal  therefrom  if.  upon 
the  making  of  the  order,  immediate  notice  of  the  appeal  be  given 
and  witliin  three  days  thereafter  the  appellant  serves  an  undertak- 
ing upon  the  adverse  party  as  therein  provided.  Ibid, 

5.  Sea  3061,  Stats.  1898,  relates  to  the  condition  upon  which  an  order 

appealed  from  may  be  continued  pending  the  appeal,  and  does  not 
affect  the  right  of  appeal  or  the  time  within  which  such  right  must 
be  exercised.  Ibid 

6.  Punch  V,  New  Berlin,  20  Wis.  189,  was  overruled  by  CouMren  v. 

Caughey,  29  Wis.  S17,  which  is  in  harmony  herewith.  Ibid, 

Notice  of  appeal:  Upon  tohom  to  be  served    See  Insaive  Pbbsons,  2. 

Return  on  appeal:  Defects:  Dismissal 

7.  Where  an  order  of  the  circuit  court  does  not  (as  required  by  Circuit 

Court  Rule  XI,  sea  6)  refer  to  the  papers  on  which  it  was  based, 
and  the  clerk's  certificate  to  the  return  on  an  appeal  therefrom 
does  not  show  that  he  has  sent  to  this  court  the  papers  used  on  the 
motion,  the  appeal  must  be  dismissed.    Myan  v,  Pnilippi,  254 

Record:  Presumptions,    See  Verdict,  3. 

S.  Where  a  judgment  recites  that  the  cause  came  on  for  trial  on  de- 
fendant s  answer,  and  the  record  discloses  no  objection  to  such 
trial,  the  appellate  court  will  assume  that  the  parties  consented  to 
treat  the  answer  as  the  basis  on  which  trial  should  be  had,  and 
stipulated  that  the  answer  was  true,  not  only  for  the  consideration 
of  its  sufficiencv  as  a  pleading,  but  also  for  the  purposes  of  a  trial. 
Sanderson  v,  Herman,  662 

Review:  Questions  considered:  Exceptions, 
9.  An  order  refusing  to  dismiss  an  action  for  want  of  prosecution  under 
sea  2811a«  Stats.  1898,  is  an  Intermediate  order  and  will  not  be  re- 
viewed on  appeal  from  a  judgment  subsequently  rendered  unless  it 
was  exceptea  to  and  the  order  and  exception  incorporated  into  the 
bill  of  exceptions.    Midlothian  L  M,  Co,  v.  Dahlby,  195 

10.  The  question  whether  a  complaint  states  a  cause  of  action  will  not 

be  considered  on  appeal  unless  it  was  raised  in  the  trial  court  by 
demurrer  or  objection  to  the  admission  of  any  evidence  thereunder. 

lUd 
Same:  Questions  of  fojct    See  Attachment,  8* 

11.  The  findings  of  a  referee  on  controverted  questions  of  fact,  confirmed 

by  the  court  having  original  jurisdiction  over  the  matter,  cannot 
be  disturbed  on  appeal  unless  they  are  against  the  clear  preponder- 
ance of  the  evidence,  indicating  that  it  was  not  properly  considered 
through  mistake  in  overlooking  material  parts  thereof  or  from 
prejudice  or  some  other  cause.     Wyss  v,  Orunert,  38 

12.  Because  of  his  superior  advantages  for  accurately  weighing  evidence 

and  discovering  the  truth,  the  conclusions  of  the  trial  judge  on 
Questions  of  fact  should  not  be  disturbed  on  appeal  unless  mani- 
festly wrong.  Davies  v.  Jeffris,  244 
18.  The  conclusions  of  a  trial  court  on  questions  of  fact  cannot  be  d\er 
turbed  on  appeal  unless  they  are  against  the  clear  pTe^Tidetanc© 
of  the  evidence.    Seeman  v,  Biemann,  ^^ 
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Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Bills 
AND  Notes,  4  Criminal  Law,  4-7.  Interest.  Limitation  of  Ac- 
tions, 8,  9.  Master  and  Servant,  2.  Neguqence,  2.  Street 
Railways,  3,  6, 12,  18, 16.    Trial,  2-6. 

14  The  admission  of  evidence  of  immaterial  facts  was  not  prejudicial 
where  they  had  previously  appeared  in  the  case  by  evidence  which 
was  properly  received.    Scott  v,  Hobe,  239 

15.  Where  a  cause  is  tried  by  the  court,  the  admission  of  improper  evi- 

dence will  not  work  a  reversal  if  there  is  sufficient  competent  evi- 
dence to  support  the  findings.     Wussow  v.  Hase,  882 

16.  Errors  in  the  instructions  to  the  jury  and  in  the  form  of  the  ques- 

tions submitted  for  an  advisory  verdict  are  immaterial,  where  tho 
finding  of  the  court  is  sustained  by  the  evidence,  regardless  of  the 
verdict    In  re  Guardianship  of  ivdch,  887 

Judgment:  Direction:  New  trial    See  Judgment,  L 

17.  Where  no  motion  was  made  in  the  trial  court  to  strike  out  finding^ 

in  the  special  verdict  which  were  contrarv  to  the  undisputed  evi- 
dence, and  for  judgment  on  the  verdict,  tnis  court  will  not  direct 
judgment  but  will  order  a  new  trial  Dummer  v,  MUtoaukee  K  IL 
i&JUCa  689 

Coats.    See  Costs,  8. 

Appeal  from  county  court    See  Insane  Persons,  2. 

18.  Error  of  the  county  court  in  admitting  in  evidence,  in  support  of  a 

claim  against  a  decedent,  notes  purporting  to  have  been  signed  by 
him,  witliout  proof  of  his  signature,  does  not  necessarily  establish 
<*  that  justice  requires  a  revision  of  the  case  *'  and  that  an  appeal 
from  the  allowance  of  the  claim  should  be  granted,  undersea  4035,. 
Stats.  1898,  after  the  time  for  appeal  has  expired.  Deering  Har- 
vester Co.  V,  Johnson,  275 

19.  In  such  a  case  the  petition  for  leave  to  appeal  was  supported  only  by 

an  affidavit  of  the  executor's  attorney,  showing  that  the  failure  to 
perfect  an  appeal  in  due  time  was  due  to  an  excusable  mistake, 
and  stating  that  the  executor  "believes  that  justice  requires  a  re- 
vision of  the  case  for  the  reason  that  there  never  was  any  consid- 
eration for  said  notes,  and  the  estate"  does  not  owe  the  debt,  ^s» 
said  executor  is  informed  and  believes,"  but  not  stating  what  in- 
formation the  executor  had  or  any  facts  justifying  his  oelief.  It 
was  not  asserted  that  the  notes  were  not  duly  executed  bv  the  de- 
ceased; and  affidavits  on  behalf  of  the  claimant  were  to  the  effect 
that  they  had  been  so  executed.  Held,  that  the  denial  of  the  peti- 
tion was  not  an  abuse  of  discretion.  Ibid. 

Appealable  Orders.    See  Appeal,  1-^ 

Application  of  paymenta    See  Payment,  & 

Appraisal.    See  Insueanob,  11-17. 

Arbitration  and  Award.    See  Insurance,  11-17. 

Assessment  for  taxation.    See  Taxation,  1. 

Assessments, 
On  members  of  benefit  societiea    See  Insurance,  3-6L 
For  public  improvements.    See  AIunicipal  Corporations;  4-8l 

Assignment. 
For  benefit  of  creditors.    See  Chattel  Mortgages,  4    Fraudulient 

Conveyances,  4-6. 
Of  cause  of  action.    See  Champerty. 
Of  land  contract    See  Vendor  and  Purchaser,  L 

Assumption  of  Rise.    See  Railroads,  2. 
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ATTACHMENT. 

1«  The  rale  that  the  provisional  remedy  by  attachment  of  real  estate 
when  exercised  to  the  extent  of  filing  a  copy  of  the  writ  of  attach- 
ment, with  the  proper  official  certificate  of  the  levy  indorsed  thereon, 
in  the  office  of  the  register  of  deeds  of  the  proper  countv,  will  be 
deemed  waived  in  case  of  neglect  to  seasonablv  obtain  full  juris- 
diction of  the  subject  of  the  levy  by  service  of  the  summons  upon 
the  defendant  in  the  action,  is  limited  to  the  circumstances  named. 
Barth  v.  Loeffelholtz,  562 

Sl  An  attachment  lien  may  be  lost  by  laches  like  any  other  valuable 
right  An  issue  in  that  regard  is  one  of  fact,  and  the  finding  in 
regard  to  it  cannot  be  disturbed  unless  against  the  clear  preponder^ 
anoe  of  the  evidence.  Ibid, 

ATTORNEYS  AT  LAW. 

See  CHAJfPEBTY.  CBIMINAIi  LaW,  2,   VENDOR  AND  PURCQASEB,  1*  V^TIAB, 

1,  2,    Witnesses,  2, 8. 

1.  In  proceedings  to  disbar  an  attorney  at  law,  there  is  held  to  have 
been  a  clear  preponderance  of  satisfactory  evidence  in  support  of 
findings  of  the  trial  court,  to  the  effect  that  the  defendant  at- 
tempted to  deceive  the  court  in  which  a  judgment  had  been  ren- 
dered against  him  by  making  and  presenting,  upon  a  motion  to 
set  aside  an  execution  issued  on  such  judgment,  affidavits  known 
by  him  to  be  false,  stating  that  he  had,  at  a  certain  date  prior  to 
the  issuance  of  such  execution,  served  a  notice  of  appeal  from  such 
judgment  upon  the  attorney  of  the  opposite  party  and  upon  the 
clerk  of  the  court,  and  by  falsely  pretending  and  claiming  that  a 
-  certain  paper,  found  some  months  later  in  the  clerk^s  office  among 
the  papers  in  the  case,  was  the  notice  he  had  served  on  the  clerk, 
when  in  fact  such  paper  had  been  secretly  placed  among  the  files 
by  defendant  himself  at  some  time  after  the  issuance  of  the  exe- 
cution.   Flanders  v,  Keefe,  441 

Sl  For  such  misconduct  the  defendant  was  properly  disbarred.      Ibid. 

BANKS  AND  BANKING. 

See  Appeal,  2. 

In  an  action  by  a  creditor  of  a  bank  against  its  officers  to  recover 
property  alleged  to  have  been  lost  by  their  negligent  and  fraud- 
ulent mismanagement  of  its  business,  the  complaint  must  allege 
as  to  each  defendant  that  he  was  an  officer  of  tne  bank  when  the 
acts  complained  of  took  place.    Oares  v,  Elliott,  465 

Benefit  Associations.    See  Insxtrance,  2-10l 

Bill  of  Exceptions.    See  Appeal^  0. 

BILLS  AND  NOTE& 
See  Appeal^  18, 19.    Insurance,  1.    Payment,  8L 

1.  For  breach  of  a  contract  to  return  a  promissorv  note  to  the  maker 
upon  demand  there  mav  be  a  recovery  of  actual  damages,  although 
the  maker  has  not  paid  the  note.    Lyle  v,  McCormick  H,  Af.  Co.  81 

2b  If,  in  such  a  case,  the  note  has  been  transferred  to  a  bona  flde\\o\der, 
the  damage  to  the  maker  is  the  continued  existence  o£  iv\&\i&V>lUt7 
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thereon,  and  the  measure  of  his  recovery  would  be  the  value  of  the 
note,  where  no  special  damage  is  shown.  IbidL 

8.  The  fact  that  the  maker  of  the  note,  in  such  a  case,  is  insolvent  or 
"execution  proof"  does  not  necessarily  render  the  note  valueless  or 
preclude  damage  to  him  from  the  existence  of  the  liability.  At 
most,  his  financial  condition  is  a  circumstance  to  be  considered  in 
assessing  the  damages.  Ibid, 

4.  The  jury  having  been  instructed,  in  such  a  case,  that  the  measure 
of  damages  was  the  actual  value  of  the  note,  and  that  plain tifTs 
solvency  was  an  element  to  be  considered  in  ascertaming  the 
amount,  it  was  not  error  to  refuse  to  submit  in  the  special  verdict 
a  question  as  to  whether  judgment  against  plaintiff  on  the  note 
could  be  collected  on  execution.  Ibid, 

5b  An  express  contract  that  a  note  given  for  a  debt  of  the  maker  should 
operate  as  a  payment  may  be  established  in  whole  or  in  part  by 
circumstantial  evidence,  but  mere  circumstances  that  point  one 
way  as  reasonably  and  significantly  as  the  other  are  insufficient 
for  that  purpose,  and  in  the  absence  of  other  evidence  the  qtiestion 
should  not  be  submitted  to  the  jury  but  should  be  determined  by 
the  court,  as  matter  of  law,  against  the  party  asserting  such  oon- 
tract,  upon  whom  was  the  burden  of  proot  MeDanM  v.  Provi- 
dent &1j,A.  Society,  213 

Bona  Fide  Purchasers.    See  Fraudulent  Conveyances,  1L 

Bonds.    See  Contracts,  2,    Counties,  5-0.    Guardian  and  Ward. 

BROEER& 

See  Landlord  and  Tenant,  & 

Defendant,  wishing  to  sell  a  farm,  agreed  to  pay  a  oommiaaion  to  a 
broker  if  the  latter  would  bring  hmi  a  man  with  whom  he  oould 
deal  The  broker  brought  a  man  who  wished  to  trade,  but  he  and 
defendant  disagreed  as  to  values  and  separated,  without  further 
communication  until  about  six  months  later.  The  broker  testified 
that  in  the  meantime  he  had  several  conversations  with  defend- 
ant, urging  the  latter  to  make  the  trade,  the  last  beins  about  two 
weeks  before  the  trade  was  consummated.  Defendant  claimed  that 
the  trade  was  an  independent  transaction,  brought  about  by  an- 
other real-estate  agent  The  latter  testified  that  he  acted  as  the 
agent  of  the  other  party  to  the  trade.  Held,  upon  the  evidence, 
that  it  was  a  question  for  the  jury  whether  the  original  negotia- 
tion was  completely  closed  and  ended,  so  that  the  trade  finally 
made  was  an  independent  one  with  which  the  broker  had  nothing 
to  da    WiUey  v.  Rutherford.  35 

BUILDING  CONTRACTS. 

See  Counties,  8,  4    Liens,  1-d 

1  A  building  contract  provided  that  alterations  might  be  made  in  the 
plans  and  specifications,  either  by  way  of  addition  or  deduction, 
without  vacating  the  contract,  and  that  the  value  thereof  should 
be  estimated  and  added  to  or  deducted  from  the  contract  prica 
Held,  tliat  guarantors  of  faithful  performance  by  the  contractor 
were  not  released  by  reason  of  alterations  which  did  not  change 
the  character  of  the  building  or  unreasonably  increase  the  expense. 
Kretschmar  v.  Brass,  396 
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2.  Where  a  building  contract  prohibited  the  making  of  any  changes  or 
of  any  allowance  therefor  unless  ordered  in  writing,  and  the  trial 
court  has  found  that  certain  changes  were  made  by  direction  of 
the  owner  and  his  architect  and  an  allowance  made  therefor  by  the 
architect,  it  will  be  presumed,  in  the  absence  of  a  finding  to  the 
contrary,  that  the  direction  for  the  changes  was  in  writing.   Ibid, 

Burden  op  Proof.    See  Bills  and  Notes,  5.    Master  and  Servant, 
6.    Trial»  1. 

Carriers.    See  Street  Railways,  1--9. 

CASES  DLSTINGUISHED,  ETa 

1.  Anvil  M.  Co,  v.  Sherman,  74  Wis.  226  (as  to  assessments),  distin- 

guished.   Milwaukee  B.  db  C.  Co.  v,  Schoknecht,  457,  464 

2.  Bud  V.  State,  104  Wis.  132  (as  to  improper  remarks  of  counsel),  dis- 

tinguished).   Murphy  r,  State,  115 

&  Carroll  v.  C,  B.  &  K  R  Co,  99  Wis.  899.    See  Na  8. 

4  Coe  V,  Manseau,  62  Wis.  81;  Cutler  v.  James,  64  Wis.  173  (as  to  lis 
pendens),  distinguished.     Webster  v.  Pierce,  416 

5.  Collins  V,  Lounry,  78  Wis.  829  (as  to  costs),  distinguished.    Montgom- 

ery V.  Am,  Cent  Ins,  Co.  161, 162 

6.  Conant  v.  Estate  of  Kiniball,  95  Wi&  550  (as  to  receipt),  distin- 

guished.    Twohy  Mercantile  Co,  v.  Estate  of  McDonald,         23,  24 

7.  Covldrenv,  Caughey,  29  Wis.  317.    See  Na  31. 

a  Cummings  v,  Nat.  F,  Co,  60  Wis.  612;  Carroll  v,  C,  B,  <Sb  N,  R  Co. 
99  Wis.  399  (as  to  presumption  of  negligence),  distinguished.  Mua- 
bach  V.  Wis.  Chair  Co.  67 

9.  Cummings  v.  Tabor,  61  Wia  185  (as  to  attachment),  distinguished. 
Barth  v.  Loeffelholtz,  '  567 

10.  Cutler  V,  James,  64  Wis.  17a    See  Na  4 

11.  Dobie  V,  Fidelity  A  C.  Co.  95  Wia  540  (as  to  exoneration),  distin- 

guished.   Ellis  V.  S.  W.  Land  Co.  314 

12.  Fox  V.  Masons'  F.  A.  Asso.  96  Wis.  394  (as  to  arbitration),  distin- 

guished.   Montgomery  v.  Am.  Cent.  Ins.  Co.  160 

13.  Franklin  v.  State,  92  Wis.  269  (as  to  instructions),  distinguished. 

Murphy  v.  State,  118 

14  Chile  V.  Colby,  92  Wis.  620  (as  to  judgment  irregularly  entered),  an 

inadvertent  suggestion  withdrawn.    State  ex  reL  Fuller  v.  Circuit 

Court,  80 

15.  GilMy  V.  Madison,  68  Wi&  518;  Hv^fhes  v.  Fond  du  Lac,  78  Wis.  380; 

Schroeder  v,  Baraboo,  98  Wis.  95  (as  to  nuisances),  distinguished. 
Folk  V.  Milwaukee,  364 

16.  Goodman  v.  Baerlocher,  88  Wis.  287  (as  to  lien  of  subcontractor), 

limited.    Seeman  v.  Biemann,  •  879, 380 

17.  Hayes  v.  Douglas  Co,  92  Wis.  429.    See  Na  2a 
la  Hughes  v.  Fond  du  Lao,  78  W1&  880.    See  Na  16. 

19.  Jamison  v.  Snyder,  79  Wia  286  (as  to  appeal),  distinguiabed.    Dcer- 

ing  Harvester  Co.  v,  Johnson,  ^^ 

20.  Johnson  v.  Milwaukee,  40  Wis  815;  Hayes  v.  Doitglaa  Co*^^^^ 

429  (as  to  special  assessments),  distinguished.     Satidet"®^^^^ '^^    ^ 
man, 
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21.  Learned  v.  Bishop,  42  Wi&  470;  Selleck  ff,  Oriswold,  67  Wis.  291  (as 
to  indemnity  against  liability),  distinguished.  Lyle  v,  McCormiek 
K  M,  Co.  88,  8» 

23.  Little  V.  Superior  R  T.  R  Co.  88  Wis.  40a    See  Na  41. 

2a.  Lockwood  v,  BeUe  City  St  R  Co.  92  Wis.  97.    See  Ka  41. 

24  Malbon  v,  Bimey,  11  Wi&  107  (as  to  lien  of  subcontractor),  distin- 
guished.   Seeman  v.  Biemann,  380 

25.  Martin  v.  RemiTigton,  100  Wis.  540  (as  to  conveyance  by  husband  to 
wife),  distinguished.     Van  Duaen  v.  Hinz^  178,  180 

28.  Mitchell  v.  Rolison,  52  Wis.  155.    See  Na  45. 

27.  New  York  L.  Ins.  Co.  v.  Hamlin^  100  Wis  17  (as  to  bond),  distin- 
guished.   Seeman  v.  Biemann,  381 
2a  Oakes  v.  Estate  of  Buckley,  49  Wia  59a    See  Na  45. 

29.  Orton  v,  Noonan,  25  Wis.  672;  StUlivan  v.  Collins,  107  Wia  291  (as  to 

defense  of  the  st>atute  of  limitations)  —  the  rule  that  it  is  uncon- 
scionable discountenanced.     Wfiereatt  v.  Worth,  801-2 

30.  Patton  v.  Ludington,  103  Wis.  629  (as  to  devise  in  trust),  distinguished. 

In  re  Will  of  Healy,  €32 

81.  Punch  V.  New  Berlin,  20  Wis.  189  (as  to  appeal),  was  overruled  by 

Couldren  v.  Caughey,  29  Wia  317.  Milwaukee  K  R  iSt  L.  Co.  vf, 
Bradley,  468, 480 

82.  Roberts  v.  Von  Briesen,  107  Wis.  48a    See  Na  46. 
sa  Schoenfeld  v.  M.  C,  ii  Co.  .74  Wia  43a    See  Na  41. 

34.  Schroeder  v,  Bardboo,  93  Wia  95.    See  Na  15. 

35.  Selleck  v.  Oristvold,  57  Wis.  29L    See  Na  21. 

3a  Shaft  V.  Carey.  107  Wia  273  (as  to  implied  covenants),  an  unneces- 
sary remark  withdrawn.    Koeber  v.  Somers,  497.  503 

87.  Siebrecht  v.  Ilogan,  99  Wia  437  (as  to  lien  of  subcontractorsX  distin- 
guished.   Seeman  v.  Biemann,  S78 

8a  Simxmsen  v.  Herold  Co.  61  Wia  626  (as  to  pleading),  distinguished. 
Pfister  V.  Sentinel  Co.  6T6.  581.  583 

39.  State  ex  rel.  Fourth  Nat.  Bank  v.  Johnson,  105  Wis.  164  (as  to  jnan- 

damus),  distinguished.  State  ex  rel.  W.  O.  Taylor  Co.  v.  Elliott,    164 

40.  Stone  v.  C.  St.  P.,  M.  iSb  0.  R  Co.  88  Wia  98  (as  to  ejection  of  person 

from  train),  distinguished.    Bolin  v.  C,  St.  P.,  M.  &  O.  R  Co.    349 

41.  Stucke  V.  M.  <fc  M.  R  Co.  9  Wia  202:  Schoenfeld  v.  M.  C.  R  Co.  74 

Wia  433;  Valin  v.  M.  db  N  R  Co.  82  Wia  1;  Littler.  Superior  R 
T.  R  Co.  88  Wia  402;  Lockivood  v.  Belle  City  St.  R  Co.  92  Wis.  07 
(as  to  comparative  negligence),  reviewed,  explained,  etc.  Bolin  v. 
a,  St.  p.,  M.<SbO.R  Co.  340-347 

42.  Stylow  V.  Wis.  O.  F.  M.  L  Ins.  Co.  69  Wia  224  (as  to  waiver  of  for- 

feiture), distinguished  and  limited.     Miles  v.  Mut,  R  F,  L.  Assa 

431-2 
4a  Sullivan  v.  Collins,  107  Wia  291.    See  Na  2a 

44.  Valin  v.  M.  iSb  N.  R  Co.  82  Wia  1.    See  Na  41. 

45.  Webb  v.  Meloy,  82  Wia  819;  Oakes  v.  Estate  of  Buckley,  49  Wia  592; 

Mitchell  V.  Rolison,  52  W^ia  155  (as  to  presumptions),  distinguished. 

In  re  Estate  of  McCormiek,  238-9 

4a  Wilkins  v.  Nicolai,  99  Wia  178;  Roberts  v.  Von  Briesen,  107  Wis.  486 

(as  to  surface  water),  distinguished.    ConneU  u  Stark,  97 
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CERTIORARI 

See  Appeal,  1.    Mandamus. 

Where  a  writ  of  certiorari  discloses  the  absence  of  anv  facts  which 
could  have  justified  other  action  than  that  taken  by  the  board 
whose  proceedings  are  being  reviewed,  the  writ  is  properly  quashed 
on  motion.    State  ex  reL  Oiroux  v.  Lien,  '  816 

CHAMPERTY. 

1.  The  purchase  by  an  attorney  of  the  claim  of  his  client,  pending  an 

action  for  its  enforcement,  with  the  intent  to  carry  on  the  litiga- 
tion at  his  own  expense  and  for  his  own  benefit,  is  ohampertous 
and  void.    Miles  v.  Muf.  K  F.  L,  Asso.  421 

2.  Champerty  need  not  be  pleaded  or  an  issue  formed  in  regard  thereto 

in  order  that  it  may  be  established  and  a  dismissal  of  the  action 
obtained  because  thereof.  Ibid, 

Ohanqe  of  Venue.    See  Mandamus. 

CHARGiNa  THE  JuBY.    See  Trial,  2-a 

CHATTEL  MORTGAGES. 

1.  A  mortgage  of  a  stock  of  merchandise  permitted  the  mortgagor  to 
sell  and  to  make  additions  to  the  stock,  but  was  silent  as  to  the  dis- 
position to  be  made  of  the  proceeds  of  sales  over  and  above  the  ad- 
ditions. In  a  foreclosure  action  it  appeared  that  sales  were  largely 
in  excess  of  the  additions;  that  only  a  small  part  of  such  excess 
was  applied  on  the  mortgage  debt;  and  that  the  mortgagee  knew 
the  fact  and  made  no  objection.  Held,  that  in  the  absence  of  any 
explanation  the  court  might  properly  assume  that  the  remainder  • 
of  said  excess  was  used  hj  the  mortgagor  pursuant  to  some  under- 
standing, express  or  implied,  with  the  mortgagee;  and  that  by  rea- 
son thereof  the  mortgage,  even  if  valid  on  its  face,  was  void  as  to 
creditora     Durr  v,  Wildish,  401 

2L  Where  such  an  understanding  between  mortgagor  and  mortgagee 
exists,  the  fact  that  the  mortgagee  afterwards  takes  possession  of 
the  property  does  not  validate  the  mortgage  as  against  creditors. 

Ibid, 

&  Where  the  facts  invalidating  a  chattel  mortgage  appear  from  the 
complaint  in  a  foreclosure  action  and  from  evidence  admitted  with- 
out objection,  they  sustain  a  finding  of  such  invalidity,  even  though 
no  such  issue  was  tendered  by  the  answer.  1  bid, 

4  In  an  action  to  foreclose  a  chattel  mortgage  the  fact  that  the  mort- 
gagor had  other  creditors  is  properly  shown  by  the  record  of  a 
voluntary]  assignment  by  the  mortgagor,  showing  the  filing  of  claims 
against  him  which  were  not  objected  to, —  the  plaintiff  having  be- 
oome  a  party  to  the  assignment  proceedings  by  filing  his  claim 
secured  by  the  mortgage,  and  having  contestea  the  right  ot  the 
assignee  to  possession  of  the  mortgaged  property.  Ibid. 

Ontcurr  Courts.    See  Courts,  3. 
Cities.    See  Municipal  Corporations. 
Citizenship.    See  Officers. 
Claims. 

Against  county.    See  Acxi(\.  ---r*  \A. 

Against  decedents.    ^^  4^k  ^' .  j,^  18, 19.    Master  A^x>  t^    ^P^ 


684  INDEX.  [108 


Co-employees.    See  Master  and  Servant,  0. 
€k)MMissiONs.    See  Brokers. 
Common  Carriers.    See  Street  Railways,  1-5. 
Common  Schools.    See  Municipal  Corporations,  9. 
Comparative  Neoliobnce.    See  Negligence,  8. 

COMPROMISE  AND  SETTLEMENT. 

See  Witnesses,  & 

In  an  action  upon  an  account  which  extended  over  a  conftideiable 
number  of  years,  the  evidence  is  held  to  show — contrarv  to  a  ref- 
eree s  finding,  confirmed  by  the  trial  court  —  that  during  that  period 
there  had  been  at  least  one  complete  settlement  of  the  acooimts 
between  the  parties.     WeiUe  r.  Reinhard,  73 

Conditions  precedent.  See  Appeal,  5.  Damages,  1.  Insorancb,  0. 
Principal  and  Surety. 

Consent  to  adoption.    See  Adoption,  2, 
Consideration.    See  Frauds,  Statute  op.    Insurance,  16L 
Consignment  for  sale.    See  Sales,  4-9. 

Constitutional  Law.    See  Counties,  7.    Criminal  Law,  a    Munici- 
pal Corporations.  6u 
Consuls,  Actions  against    See  Courts,  1. 

CONTRACTS. 

See  Bills  and  Notes.  Brokers.  Building  Contracts.  Chattel 
Mortoaoes.  Corporations,  1-6, 8.  Counties.  Damaoes.  Frauds, 
Statute  of.  Fraudulent  Conveyances.  Garnishment.  Guard- 
ian AND  Ward.  Insurance.  Landlord  and  Tenant.  Liens. 
Logs  and  Lumber,  2.  Master  and  Servant,  1-4  MoRTaAOEs,  2, 
Municipal  Corporations,  1.  Payment,  2,  8.  Sales.  Trusts. 
Vendor  and  Purchaser.    Verdict,  8. 

Signature  ind%iced  by  fraud:  Negligence, 

1.  A  German  of  considerable  experience  in  the  business  of  selling  £arni 

machinery  signed  a  written  contract  to  purchase  two  (rrain  drills. 
He  could  read  business  papers  in  Englisn,  and  his  adult  son,  who 
had  a  good  education  ana  acted  as  his  oookkeeper,' was  present,  but 
neither  of  them  read  or  tried  to  read  the  contract,  though  there 
was  nothing  to  prevent  it.  Held^  that  he  was  guiltj  of  negligence 
which  prevents  nis  defending  against  an  action  on  the  contract  oo 
the  ground  that  he  was  induced  to  sign  it  by  fraudulent  represen- 
tations as  to  its  contents.    Doioagiac  Mfg,  Co,  v,  Sohroeder,       109 

Conatruction:  Parol  evidence, 

2,  One  S.  agreed  to  run  a  saloon  and  restaurant  for  plaintiff  on  prem- 

ises leased  by  the  latter,  to  purchase  all  goods  thereafter  needed  in 
plain tiif's  name,  to  pay  all  expenses  and  accounts  of  the  businees 
excepting  the  rent,  which  was  to  be  paid  by  plaintiff,  and  to  pav 
to  plaintiff  $75  monthly.  By  a  bond  reciting  such  agreement  and 
given  to  secure  its  performance  by  S.,  the  defendant  H.  undertook 
to  save  plaintiff  harmless  from  "all  bills,  accounts,  or  obligations 
herein  mentioned,  except  rent"  Held: 
(1)  U.  was  not  liable  to  plaintiff  on  the  bond  for  the  stock  on  the 
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premises,  purchased  from  him  by  S.  at  the  time  the  latter  went 
mto  possession. 

(2)  The  words  "except  rent,**  in  the  bond,  construed  in  the  light 
of  the  situation  of  the  parties  at  the  time  it  was  executed,  and  of 
their  acts  under  it,  refer  to  the  stipulated  monthly  payment  of  $75. 
Wussow  V.  Hasej  382 

3.  Parol  evidence  is  inadmissible  to  show  what  the  understanding  of  the 
parties  was  prior  to  the  execution  of  a  written  contract,  but  where 
any  of  its  provisions  are  ambigiioas  —  as  where  the  subject  matter 
of  an  exception  therein  is  not  fully  Identified  —  extrinsic  evidence 
is  admissible  to  place  the  court  in  the  position  of  the  parties  at  the 
time  the  contract  was  executed,  and  also  to  show  their  acts  under 
it,  in  order  that  the  true  meaning  of  the  language  used  mav  be 
ascertained.  Ibid. 

Reformatiofu  See  Reformation  of  Instruments. 
4w  To  warrant  a  court  in  changing  the  language  of  a  written  contract 
so  as  to  conform  to  the  preceding  verbal  agreement  between  the 
parties,  there  must  be  clear  and  satisfactory  evidence  that  an  error 
m  reducing  such  verbal  agreement  to  writing  occurred  through  a 
mutual  mistake  or  a  mistake  on  one  side  and  fraud  upon  the  other. 
Seeman  v.  Biemann,  865 

Hesc  ission  for  fraud, 

5b  The  doctrine  that  before  a  person  can  rescind  a  contract  for  fraud 
he  must  restore  the  wrongdoer  to  his  previous  position,  does  not  re- 
quire the  restoration  to  such  wrongdoer  of  thmgs  which  are  of  no 
value  whatever,  or  the  restoration  to  a  third  person  of  things  re- 
ceived from  him.  It  does  not  extend  to  res  inter  alioa  CLcta.  Wyss 
V,  Orunert,  38 

Contributory  Negligencr  See  Negugence,  8-9.  Railroads,  1-3. 
Street  Railways,  4,  6, 11-17, 19-2& 

CX>nyeyano£s.  See  Ejectment.  Fraudulent  Conyeyances.  Land- 
lord AND  Tenant,  3,  7.  Reformation  of  Instruments.  Trusts- 
Vendor  and  Purchaser,  2,  & 

CORPORATIONa 

Svbscription  to  stock:  Action:  Pleading:  Fravd. 

1.  In  an  action  by  a  corporation  to  recover  a  balance  due  upon  a  sub- 

scription to  ite  capital  stock,  the  complaint  alleged  and  the  answer 
admitted,  in  effect,  that  at  the  time  of  such  subscription  plaintiff 
was  a  duly  organized  corporation,  authorized  to  issue  shares  of  its 
capital  stock  and  to  receive  subscriptions  therefor.  Held,  that  this 
authorized  the  court  to  assume  that  at  least  one  half  of  the  capital 
stock  had  been  duly  subscribed  and  at  least  twenty  per  cent 
thereof  actually  paid  in,  as  rei^uired  by  sec.  1773,  Stats.  1898;  and 
that  an  action  on  the  subscription  agreement  could  be  maintained. 
Anvil  M,  Co,  v.  Sherman,  74  Wia  226,  distinguished.  Milwaukee 
B,  <fc.  C.  Co,  V,  Schoknecht,  457 

2.  No  statement  as  to  what  a  corporation  will  do  or  intends  to  do  in 

the  future^  made  to  induce  a  subscription  to  its  capital  stock,  con- 
stitutes a  fraud  which  will  be  a  defense  to  an  action  on  the  sub- 
scription contract  Ibid, 
Enforcement  of  stockholders'  rights:  Pledge  of  stock:  Ptirttes:  l>MiKe«. 

3.  A  complaint  showing  that  a  contract  by  which  a  cotpot^^*'^^''^  ^^^ 

to  sell  shares  of  its  stock  to  plaintiff  had  been  so  tar  x\ttrfOf^*^^v|. 
to  place  the  title  to  the  ^^res  in  plaintiff,  thousH  tW  V^^^'^^^^^ 
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in  the  hands  of  a  pledgee  to  secure  payment  of  plaintifTs  note  for 
the  purcliase  price,  and  that  the  action  was  brought  to  compel 
recognition  of  nis  rights  as  a  stockholder,  which  had  been  frauau- 
lently  or  wrongfully  denied  him,  and  for  .incidental  relief  by  ^"^y 
of  an  accounting  to  ascertain  the  profits  accruing  upon  his  stock 
which  should  have  been  declared  as  dividends  and  applied  upon 
his  said  note,  is  held  on  demurrer  to  state  an  equitable  cause  of  ac- 
tion against  the  corporation,  although  the  heirs  of  the  pledgee, 
who  are  alleged  to  nold  all  the  stock  of  the  corporation,  but  do 
not  appear  to  have  any  title  to  plain tlfifs  shares,  are  not  made  par- 
ties to  the  action.     Morey  v.  Fish  Bros.  Wagon  Co.  5^ 

4b  Although  the  action  was  not  commenced  until  more  than  nine  years 
after  the  making  of  the  contract  and  the  pledging  of  plaintifiTs 
shares,  yet,  plaintiff's  riglit  to  the  shares  not  having  been  denied 
until  a  short  time  before  the  commencement*of  the  action,  and  his 
note  for  the  payment  of  which  thev  were  pledged  not  having  been 
paid  by  the  application  of  declared  dividends  as  provided  in  the 
contract,  the  action  was  not  barred  either  by  the  six-year  statute 
of  limitations  (subd.  8,  sec.  4222,  SUta  1898)  or  by  lachea  1  bid. 
Officers:  Powers,  duties,  and  liabilities.  See  Banks  and  Banking.  In- 
surance, 4.    Libel  and  Slander,  2,  8. 

6.  A  director  has  no  power,  unless  specially  authorized,  to  bind  the 
corporation  by  false  and  fraudulent  representations,  or  even  by  an 
express  promise.    Milwaukee  B,  A  C,  Co.  v,  Schoknecht,  457 

Same:  Execution  of  contracts. 

6.  The  fact  that  a  contract  in  the  name  of  a  corporation  was  not  ex- 

ecuted by  the  proper  officers  does  not  render  it  void,  if  the  oorpoza- 
tion  had  clothed  the  agent  who  executed  it  with  apparent  author- 
ity so  to  act  Thus,  a  guaranty  of  performance  of  a  building 
contract,  executed  in  the  name  of  a  corporation  by  an  employee 
whose  business  was  to  figure  estimates  and  make  sales  to  contract- 
ors, and  delivered  to  an  architect  to  whom  the  same  employee  had 
at  other  times  delivered  similar  guaranties  so  executeo,  of  which 
the  corporation  had  received  the  benefits  and  one  of  which  had 
been  witnessed  bj  the  vice-president  and  manager  of  the  corpora- 
tion, is  held  binding  on  the  corporation.  Interior  Woodwork  Ca  r. 
PrasscTy  557 

Same:  Declaration  of  dividends:  Equity. 

7.  Although  courts  will  not,  as  a  general  rule,  interfere  with  the  dis- 

cretion of  the  directors  of  a  corporation  as  to  the  declaration  of 
dividends,  yet  when  it  appears  that  they  are  guilty  of  fraud  or  bad 
faith  or  a  wilful  abuse  of  their  discretionanr  powers  either  in  de- 
claring or  in  refusing  to  declare  a  dividend,  a  court  of  equity  will 
interfere  and  compel  the  proper  action.  [Whether  the  directors 
must  be  joined  as  parties  to  the  action,  in  order  to  obtain  such 
relief,  not  determined.]    Morey  v.  Fish  Bros.  Wagon  Co,  520 

Sayne:  Competency  as  witnesses.    See  WirNBSsss,  1. 

Corporate  powers:  Ultra  vires:  Ouaranty. 

8.  A  corporation  organized  to  carry  on  *'a  wholesale  lumber  business 

and  all  business  incidental  thereto  "  may  guaranty  the  perform- 
ance of  a  building  contract  by  a  contractor  to  whom  it  is  furnish- 
ing materials  for  the  building,  and  may  agree  to  save  the  owners 
harmless  from  mechanics*  liens,  eta  Interior  Woodwork  Co.  v. 
Prasser,  557 

Suspending  "  ordinary  busineas  "  by  injunction.    See  Injunctions,  3l 
Insolvency:  Winding  up:  Discharge  of  stockholder.    See  Appkai^  2l 
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cosTa 

1.  Seo.  2789,  Stats.  1896  (providing  that  where  the  plaintiff  has  not  ac- 
cepted defendant's  otfer  of  judgment,  if  he  ''fail  to  obtain  a  more 
favorable  judgment  he  cannot  recover  costs,  but  must  pay  defend- 
ant's costs  from  the  time  of  the  offer  "),  applies  only  to  costs  accru- 
ing after  the  time  of  the  offer  and  does  not  preclude  the  plaintiff 
in  such  a  case  from  recovering  his  costs  up  to  that  time,  if  he  would 
otherwise  be  entitled  thereta     Montgomei*y  v.  Am,  Cent,  his,  Co, 

140 

2l  a  proceeding  for  the  appointment  of  a  guardian  being  a  "  special 
proceeding,"  costs  may  be  awarded  against  the  petitioners  under 
subd.  7,  sec.  2918,  Stats.  1898  (providing  that  in  "  special  proceed- 
ings costs  may  be  allowed  or  not  to  any  party,  in  whole  or  in  part, 
.  in  the  discretion  of  the  court"  Sec  2932  (providing  for  the  uay- 
ment  of  the  costs  out  of  the  estate  "  in  any  action  prosecuted  or 
defended  by  an  executor,"  etc)  applies  to  "actions  "  only.  In  re 
Otiardianship  of  Welch,  387 

8.  In  a  Will  contest,  if  the  contestant  has  acted  in  good  faith  and  the 
questions  of  law  or  fact  are  worthv  of  consideration,  costs  taxed 
against  him  in  the  supreme  court  should  be  paid  out  of  the  estate. 
In  re  Will  of  Hecdy:  0*Shea  v,  aShea,  633 

Counterclaim.    See  Landlord  and  Tenant,  4-7. 

COUNTIEa 

Potoera  of  county  board,  etc:  Paupers:  Inebriety:  Ratification, 

1.  Neither  the  county  board  nor  any  county  officer  has  any  authority, 

under  our  statutes,  to  incur  any  liability  for  medical  treatment  of 
a  pauper  to  cure  him  of  inebriety  as  a  diseasa  Putney  Brothers 
Co,  V,  Milwaukee  Co,  564 

2.  A  county  cannot  ratify  the  unauthorized  acts  of  its  agents  which 

are  beyond  the  scope  of  its  corporate  powera  IbicL 

County  derk  and  treasurer:  Custody  of  redemption  moneys.    See  Taxa- 
tion, 2. 

County  insane  asylums:  Contracts:  Loudest  bidder:  Alterations, 
8.  Under  sees.  603,  604,  St-ats.  1898  (providing  that  upon  the  adoption  of 
plans  for  buildings  for  a  county  insane  asylum  by  the  county 
[)oard,  that  body  may  "proceed  to  contract  for  the  construction  of 
said  buildings,  with  the  lowest  bidder  or  bidders,  for  all  the  work 
and  material  required  therefor"),  no  discretion  is  vested  in  the 
county  board  to  award  the  contract  to  the  person  whose  bid.  in 
their  ludgment,  is  the  most  advantageous  to  the  county,  but  thev 
must  let  the  contract  to  the  person  who  has  offered  to  do  the  work 
for  the  least  money.    Mueller  v,  Eau  Claire  Co,  804 

4  The  insertion,  in  a  contract  for  the  construction  of  a  county  insane 
asylum,  of  a  clause  (usually  put  in  building  contracts)  permitting 
the  building  committee  to  require  alterations,  additions,  or  omis- 
sions from  the  work  specified  without  avoiding  the  contract,  is  not 
an  evasion  of  the  statute  (sec  604,  Stats.  1898)  declaring  that  the 
county  board  shall prei)are  "complete"  plans  and  speci^ceXVoualoT 
the  work.    Such  a  clause  permits  only  the  making  of  8U.c\\  oViati^es 
as  will  not  substantially  alter  the  character  Of  the  bu-i^^vi^ot^ 
crease  its  cost  to  an  unreasonable  amount  ^^*^ 
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County  huildinga:  Issue  of  bonds:  Validity, 

5.  Bonds  issued  for  the  construction  of  a  county  insane  asylum,  under 

sec.  603,  Stats.  1898,  are  not  issued  "  to  provide  county  buildings,*' 
within  the  meaning  of  sec  658,  Stats.  1898,  limiting  the  amount  to 
which  bonds  for  the  latter  purpose  may  be  issued.  KyeM  v.  St, 
Croix  Co,  136 

6.  Sec.  658,  Stats.  1898,  provides  that  no  bonds  shall  be  issued  there- 

under unless  the  resolution  or  ordinance  of  the  county  board, 
authorizing  the  same,  "shall  also  provide  for  the  collection  of 
a  direct  annual  tax  sufficient  to  pay  the  interest  as  it  falls  due 
and  to  pay  the  principal  within  the  time  fixed  therefor."  Sec. 
659  provides  that  *'the  tax  provided  therefor  shall  be  incapable 
of  repeal,  but  shall  be  annually  collected,"  etc.  Held,  that  a  res- 
olution declaring  that  *' there  shall  be  annually  levied  by  the 
county  board  ...  at  the  annual  sessions  thereof  ...  a 
direct  annual  tax  sufficient  to  pay»"  etc.,  does  not  provide  for  the 
collection  of  such  tax,  as  intended  and  required  by  sea  658,  but  is 
only  a  promise  or  a  command,  not  binding  upon  future  county 
boards.  Ibid, 

7.  Compliance  with  such  requirement  of  sec  658,  Stats.  1898.  cannot  be 

held  unnecessary,  nor' can  the  bonds  be  held  valid  in  spite  of  non- 
compliance, even  if  a  clear  and  imperative  duty  to  raise  an  annual 
tax  to  meet  the  bonds  is  imposed  by  law  or  by  the  constitution 
upon  the  county.  Ibid, 

Restraining  illegal  action:  Bonds:  Contracts: 

8.  A  taxpayer  may  maintain  an  action  to  restrain  the  illegal  issuance 

of  county  or  municipal  bonds  or  the  unlawful  inciu'ring  of  munici- 
pal debt,  because  of  his  liability  to  taxation  to  meet  the  proposed 
bonds  or  debt,  without  showing  himself  to  be  directly  interested 
in  the  performance  of  the  act,  omission  of  which  causes  the  ille> 
gality.    Kyes  v.  St  Croix  Co,  136 

9.  Where  the  issuance  of  county  bonds  would  be  illegal  because  of  the 

failure  to  make  an  irre()ealable  provision  for  the  collection  of  a 
direct  annual  tax  sufficient  to  pay  them,  as  required  bj  sec  658, 
State.  1898,  a  taxpayer  of  the  county  has  a  direct  pecimiary  inter- 
est to  be  affected  by  such  failure;  for  such  a  provision  would  tend 
to  enhance  the  price  of  the  bonds,  to  the  benefit  of  the  county  and 
the  relief  of  the  taxpayer.  /  bid. 

10.  A  taxpayer  may  maintain  ai%  action  to  restrain  a  county  from  car- 
rying out  an  illegal  contract  which  will  cast  a  burden  of  debt  on 
the  county,  whether  his  individual  loss  will  be  great  or  small 
Mueller  v,  Eau  Claire  Co,  304 

Claims  against  counties.    See  Action. 

County  Clerk.    See  Taxation,  2. 

County  Courts.    See  Appeal,  18, 19.    Courts,  2l 

Court  and  Jury.  See  Bills  and  Notes,  5.  Brokers.  Durbb&  In- 
surance, a  Judgment,  2.  Master  and  SERVAin*,  &  Street 
Railways,  6^  8-11, 14, 15,  21.    Trl^l,  L 

COURTa 

See  Garnishment,  2. 

1  The  state  courts  have  jurisdiction  of  actions  against  trading  consuls 
or  vice  consuls  of  foreign  nations  concerning  matters  arising  out 
of  their  business,  there  being  no  constitutional,  statutory,  or  treaty 
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Srovision  vesting  exclusive  jurisdiction  of  such  cases  in  the  United 
tates  court&    Scott  v.  Eobe,  289 

2.  The  circuit  court  has  jurisdiction  of  an  action  for  equitable  relief 
which  is  obtainable  only  in  a  court  of  general  jurisdiction,  even 
though  the  interest  or  right  in  question  is  connected  with  the  es- 
tate of  a  deceased  person,  which  is  in  course  of  administration  in 
the  county  court    Morey  v.  Fish  Bros.  Wagon  Co.  530 

Ck>TBNANTS.    See  Landlord  and  Tenant,  3,  7. 

Gbsditors'  Remedies.  See  Attachment.  Banks  and  Banking.  Chat- 
tel Mortgages.  Fraudulent  Conveyances.  Garnishment. 
Judgment,  3^  4    Libns.    Sales,  4-& 

CRIMINAL  LAW  AND  PRACTICE. 

1  Where  the  other  essentials  of  the  crime  are  present,  any  actual 
penetration  is  sufficient  to  constitute  rape,  and  the  degree  to  which 
the  person  of  the  female  was  entered  is  not  material.  Murphy  v. 
State,  'ill 

%  Statements  of  the  prosecuting  attorney  in  opening  the  case,  and 
questions  on  oross-examination  of  the  accused,  which  merely  tend 
to  prejudice  the  jury  and  to  induce  them  to  believe  the  accused 
guilty  because  of  past  transactions  in  his  life  in  no  wav  connected 
with  the  offense  charged,  are  improper,  and  will  work  a  reversal 
if  it  clearly  appear  that  the  accused  may  probably  have  been  preju- 
diced thereby.  In  this  case,  however,  references  to  the  accused  as 
a  tramp,  and  questions  as  to  his  past  life  not  bearing  on  his  credi- 
bility, are  held  not  to  have  constituted  a  material  error,  because 
the  evidence  properly  introduced  in  proving  the  offense  pretty 
clearly  indicated  that  he  was  a  tramp,  and  the  improper  questions 
elicited  nothing  prejudicial.  Ibid. 

8.  An  information  is  not  insufficient  because  the  charging  clause  does 
not  conclude  with  the  words  "against  the  peace  and  dignity  of  the 
state  of  Wisconsin.*'  Ibid. 

4  The  court  should  fully  instruct  the  jury  as  to  every  offense  included 
in  the  information  of  which  the  accused  might  reasonably,  upon 
tlie  evidence,  be  convicted.  But  on  a  prosecution  for  rape,  failure 
to  instruct  as  to  the  lesser  offenses  included  therein  was  not  an 
error  prejudicial  to  the  accused,  where  the  jury  understood  that, 
unless  they  found  from  the  evidence  beyond  a  reasonable  doubt  all 
the  facts  reauisite  to  a  conviction  of' the  full  charge,  they  must 
render  a  verdict  of  acquittal  Ibid. 

6.  Where  the  jury  were  charged  that  there  was  a  legal  presumption  of 
innoQence  which  entitled  the  accused  to  an  acquittal  unless  over- 
come by  the  evidence,  a  refusal  to  give  an  instruction  repeating 
the  idea  in  different  language,  which  might  have  impressed  such 
idea  more  definitely  upon  the  minds  of  the  jury,  was  not  a  mate- 
rial error,  though  it  would  have  been  better  to  give  it.  I  hUh 

6.  A  charge  that  the  presumption  of  defendant's  innocence  "  continues 

till  the  state  shall  satisfy  you  beyond  any  reasonable  dov\\>t  ol  \\\r 
guilt,"  is  hdd  not  to  have  been  misleading,  where  w\\at>  io\\owed 
clearly  indicated  that  the  jury  were  to  consider  all  the  evi^eiace, 
not  merely  that  on  the  part  of  the  state,  in  detettnm\i^S  ^    VvK^ 
the  presumption  had  been  overcoma  ^ 

7.  Omission  to  explain  to  the  Jury  the  meaning  of  t^^  iet^^  v^^^ir 

able  doubt "  is  not  error  Where  no  instruction  on  \;^^v^  "^^ 
Vol*  108—44 
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guested.  The  giving  or  omission  of  such  explanation  is  a  matter 
in  the  discretion  of  the  trial  court  Ibid, 

8.  For  rape  upon  a  girl  ten  years  old,  a  sentence  of  imprisonment  for 
twenty-five  years,  which  by  good  conduct  can  be  reduced  to  less 
than  fourteen  years,  is  not  excessive,  and  cannot  be  said  to  violate 
the  constitutional  provision  against  cruel  and  unusual  punishments. 

Cboss-Exauikation.    See  CBimNAii  Law,  2. 

CUSTOMS  AND  USAGEa 

A  custom  in  logging  sections  for  loggers  to  use  old  roads  over  ^vate 
lands,' and  to  make  repairs  necessary  to  such  use.  does  not  give  the 
right  to  use  such  a  road  against  tne  consent  of  the  owner.  Any 
implied  license  of  use  would  be  revocable  at  any  time,  even  if  the 
revocation  were  prompted  by  malice  or  ill  will.  MarahfiM  L.  dt 
L.  Co.  V.  John  Week  L,  Co.  268 

DAMAGEa 

See  BiLiiS  and  Notes.     Landlord  and  Tenant,  6L    MuNidPAii  Cor- 
porations, 2-5.    Parent  and  Child.    Sales,  S. 

1.  If  it  be  stipulated  in  a  contract  that  recoverable  damages  for  a 

breach  thereof  shall  be  contingent  upon  a  claim^being  made  there- 
for within  a  specified  time  and  in  a  particular  way,  such  oondition 
is  controlling.    Seeman  v,  Biemann,  865 

2.  If  by  the  literal  sense  of  a  contract,  expressed  in  general  language, 

recoverable  damages  for  a  particular  breach  thereof  be  stipulated 
and  be  greatly  in  excess  of  actual  damages,  and  the  latter  be 
readily  ascertainable  by  computation,  by  a  well  settled  but  arbi- 
trary rule  of  judicial  construction,  so  called,  the  court  will  say  the 
parties  intended  what  was  reasonable,  treat  the  stipulated  amount 
as  a  penalty,  and  confine  the  recovery  of  the  party  damnified  to 
such  sum  as  will  measure  his  actual  loss  acoordmg  to  the  ordinarv 
rules  for  assessing  damages  for  breach  of  contract  IbidL 

Debtor  and  Creditor.  See  Attachment.  Banks  and  Banking. 
Chattel  Mortgages.  Compromise  and  Settlement.  Fraudu- 
lent Conveyances.  Garnishment.  Judgment,  3, 4  Liens.  Pay- 
ment.   Pleadlng,  2.    Principal  and  Surety.    Sales,  4-A 

Deceit.    See  Corporations,  2,  5. 

Deeds.    See  Ejectment.    Fraudulent  Conveyances.    Guardian  and 

Ward.    Reformation  of  Instruments.    Taxation,  B,  4    Trusts. 

Vendor  and  Purchaser,  2,  a 

Deficiency,  Judgment  for.    See  Mortgages,  2l 

Definitions.    See  Words  and  Phrases. 

Delay.  See  Attachment.  Corporations.  4  Executors,  8.  Feauik 
ulent  Conveyances,  0.    Municipal  Corporations,  2l    Sales.  2L 

Demurrer.    See  Appeal.  10.    Pleading. 

Descent  and  Distribution.    See  Executors,  2.  &    Wilia 

Disbarment.    See  Attorneys  at  Law. 

Disclaimer  op  Title.    See  Ejectment,  1, 

Discretion.  See  Appeal,  19.  Corporations,  7.  Criminal  Law,  7. 
Injunctions,  5,  6.  Insane  Persons,  1,  8.  Insurance,  4  (2).  Lnr- 
iTATioN  of  Actions,  5-9.    New  Triai*    Verdict,  2, 
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DismssAii. 
Of  aotion.    See  AonoN,  2.    Apfeal»  2L    Chamfbbty,  2, 
Of  appeal.    See  Appeal^  7. 

DiBTBiCT  Attobney.    See  CRiMiNAii  Law»  2.  • 

DIVIDBND&    See  Corporations,  7. 

DURESS. 

What  oonstitntes  duress  is  a  matter  of  law,  and  whether  duress  ex- 
isted in  a  particular  transaction  is  a  question  of  fact  for  the  jury; 
but  where  (as  in  this  case)  the  evidence  shows  that  there  is  no 
foundation  for  the  claim  of  duress  the  court  may  so  decide  and 
take  the  case  from  the  jury.  Rochester  M.  T,  Works  v,  Weiss,    545 

EJECTMENT. 

1.  If  a  defendant  in  ejectment  answer  by  a  full  disclaimer  and  the 
answer  be  not  falsified,  he  is  entitled  to  a  judgment  dismissing 
the  action  with  costs;  though  the  judgment  is  nevertheless  con- 
clusive of  plaintiff's  title  against  the  defendant  and  all  persons 
claiming  under  him  by  title  acquired  subsequent  to  the  nling  of 
the  notice  of  the  pendency  of  the  action  in  the  oflSce  of  the  register 
of  deeds  of  the  proper  county.     Webster  v.  Pierce,  407 

19l  The  status  of  the  owner  of  a  tax  title  to  unoccupied  land,  cre- 
ated by  the  tax  deed  and  record  thereof,  as  regards  being  liable 
to  an  action  of  ejectment  by  the  former  owner  if  the  tax  deed  be 
void,  is  destroyed  as  to  him  by  the  conveyance  of  the  tax  title  to 
another,  though  such  other  do  not  place  his  deed  upon  record. 

IbidL 

8.  The  general  statute,  sea  8187,  Stats.  1898,  regarding  the  filing  of 
notices  of  lis  pendens  in  actions  affecting  title  to  real  property, 
does  not  apply  to  actions  of  ejectment,  such  actions  being  governed 
by  sec.  308a  Ibid, 

4b  The  owner  of  land  by  title  acquired  of  the  defendant  in  an  aotion 
of  ejectment  prior  to  the  commencement  of  such  action  and 
held  under  an  unrecorded  deed  is  not  bound  by  the  judgment 
therein  against  such  defendant,  though  a  notice  of  the  pendency 
of  the  ejectment  action  be  filed  under  sea  8187,  Stata  1898.  SVich 
judgment  only  binds  the  defendant  and  all  interested  in  the  sub- 
ject of  the  action  by  title  acquired  from  the  defendant  subsequent 
to  the  filing  of  the  notice  of  the  pendency  thereof,  as  provided  in 
sea  d08a  ll/id, 

£LBOnoN  of  remedies.    See  Judgment,  8,  4 

Entirb  Contract.    See  Master  and  Servant,  8.  » 

Equity.  See  Account  Stated.  Appeal,  8-8.  Contracts,  4,  5.  CoRr 
PORATIONS,  8,  4,  7.  Counties,  8-10.  Courts,  2.  Executors,  2,  8. 
Fraudulent  Conveyances.  Injunctions.  Limitation  of  Ac- 
tions, 1,  2.  Mortgages.  Principal  and  Surety.  Reformation 
of  Instruments.    Trusts.    Vendor  and  Purchaser,  2, 3. 

Estates  op  Decedents.  See  Costs,  2,  3.  Courts,  2.  Executors. 
Limitation  of  Actions,  1-8.    Master  and  Servant,  1-4.   Wiiaa. 

Beptatbs  Tail.    See  Wills,  3. 
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Evidence.  See  Account  Stated.  Appeal,  la  Bills  and  Notes,  5, 
Chattel  Mortgages,  4.  Contracts,  8.  Crikinal  Law,  fL  In- 
sane Persons,  3.  Insurance,  7,  8.  Logs  and  LmfBER,  3-a  Mas- 
ter and  Servant,  1,  2.  Officers,  2.  Parent  and  Chiux  Pay- 
•  MENT,  1,  2.    Sales,  6.    Taxation,  1.    Witnesses, 

Exceptions.    See  Appeal,  9. 

Excessive  Damages.    See  New  Trial,  8. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal^  18^  19l    Costs,  2,  a    Coxtrts,  2l    Lxhttation  of  Actions^ 
1-8.    Master  and  Servant,  1-4.    Wills. 

1.  The  person  named  as  executor  In  a  will  is  not  an  executor  until  he 

has  qualitied  as  such  and  been  confirmed  in  his  offic&  Fox  v,  Mar- 
tin, 99 

2.  Sec.  8940,  Stata  1898,  provides  that  in  the  judgment  assigning  the 

residue  of  an  estate  the  county  court  shall  name  the  persons  en- 
titled thereto  and  the  part  to  which  each  is  entitled,  and  that  "such 
persons  shall  have  the  right  to  recover  their  respective  shares  .  .  . 
irom  anv  person  having  the  sama"  Such  a  judgment  recited  that 
the  residue  consisted  of  "  notes  and  mortgages  and  money  on  hand, 
amounting  in  all  to  the  sum  of  $48,547.15,"  and  assigned  to  each  of 
the  residuary  legatees  one  fifth  thereof, "  being  the  sum  of  f8,709.43u" 
The  executors  divided  said  notes,  mortgages,  and  money  among  the 
residuary  legatees,  with  their  consent  and  oo-ODeration,  upcm  the 
assumptK>n  that  all  the  securities  were  valid,  and  took  from  each  a 
receipt  for  the  amount.  Some  years  afterward  it  was  discovered 
that  certain  of  the  securities  were  forgeries  or  otherwise  invalid; 
and  the  several  persons  who  had  received  them  brought  suit  against 
all  the  other  residuary  legatees  to  set  aside  the  judgment  and  to 
have  the  true  amount  of  the  residue  of  the  estate  ascertained  and 
to  compel  the  defendants  to  pay  a  sufficient  amount  to  equalize  the 
distribution.    Held: 

(1)  The  recital  of  amounts  in  the  judgment  was  not  an  essential 
part  thereof  and  is  not  conclusive  upon  the  partiea 

(2)  The  division  of  the  securities  was  not  made  by  the  judgment, 
but  in  effect  by  the  parties  themselves  as  a  settlement  of  the  estate, 
and  having  been  made  under  a  mutual  mistake  of  fact  it  may  be 
set  aside  on  that  ground. 

(3)  Such  division  and  settlement  was  a  single  transaction  affectr 
ing  all  the  parties,  and  there  was  no  misjoinder  of  causes  of  action. 
Maldaner  v.  Beurhaus,  25 

&  The  judgment  assi^nin^  the  residue  was  entered  in  February,  1893. 
After  the  death,  in  October,  1896,  of  a  banker  through  whom  the 
decedent  had  obtained  the  securities,  it  was  discovered  that  some 
of  them  were  invalid  through  forgery  or  fraud  of  said  banker,  but 
the  question  as  to  the  validity  of  one  note  and  mortgage  was  not 
decioed  until  the  termination  of  litigation  with  the  makers  in 
April,  1899.  The  present  action  was  commenced  in  August,  1899l 
Held,  that  it  was  not  barred  either  by  subd.  3,  sec.  4222;  Stat&  1898» 
or  by  laches.  Ibid. 

False  Representations.    See  Corporations,  2,  & 
Fees  of  counsel:  Allowance.    See  Wills,  1,  2. 
Fellow-Servants.    See  Master  and  Servant,  a 
Fire  Insurance.    See  Insurance,  11-18. 
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FoREOiosuBE.    See  Likn&    Mortgaqbb. 

FoBPEiTURE.    See  Insurance,  2-6^ 

Fbauix    See  Bakks  and  Banking.    Contrac?ts,  1, 4, 5.  CJobporations, 
%  5, 7.    Fraudulent  Conveyances.    Trusts. 

FRAUDS,  STATUTE  OF. 

See  Master  and  Servant,  8.    Verdict,  S. 

A  covenant  under  seal  is  not  within  the  statute  of  frauds  (sea  2807, 
Stats.  1898),  providing  that  every  special  promise  to  answer  for  the 
debt  of  another  person  shall  be  void  unless  the  agreement,  c«r  some 
note  or  memorandum  thereof,  expressing  the  consideration,  be  in 
writing,  eta  The  seal  itself  imports  a  consideration.  Sea  4195. 
Kuener  v.  Smithy  649 

FRAUDULENT  CONVEYANCEa 
See  Chattel  MoRTaAOEs.    Principal  and  Surety. 

1.  Nine  years  after  giving  to  his  wife,  for  money  borrowed  from  her,  a 

note  for  $2,300,  bearing  ten  per  cent  interest,  a  husband  purchased 
land  for  $6,000  and  applied  the  amount  due  on  the  note  in  part  pav- 
ment  therefor,  furnishing  the  rest  of  the  purchase  price  himself. 
He  took  the  title  in  his  own  name,  treated  the  property  as  his  own 
for  seven  years,  and  then,  being  insolvent,  conveyed  it  to  his  wife 
without  consideration.  He  had  previously  transferred  to  her  other 
property  and  money  to  a  considerable  amount,  and  she  was  assist- 
ing him  in  the  effort  to  keep  his  property  out  of  the  reach  of  his 
creditors.  On  the  strength  of  his  ownership  of  the  land  he  had 
obtained  credit  from  plaintiff,  and  the  conveyance  to  the  wife  was 
made  while  plaintiff's  action  against  him  on  the  debt  was  pending, 
and  was  not  recorded  until  the  day  before  the  entry  of  plaintifirs 
judgment.  It  was  claimed  that  the  land  was  originally  purchased 
with  the  understanding  that  the  husband  should  take  the  title  and 
convey  to  the  wife  at  any  time  she  desired  it.  Held,  that  the  con- 
veyance to  the  wife  was  p¥operlv  adjudged  void  as  to  creditors. 
Martin  v.  Remington,  100  Wis.  540,  distinguished.  Van  Dusen  t\ 
Hinz,  178 

2.  The  parties  to  a  mortgage  of  real  estate  agreed  in  writing  that  it 

should  not  be  recorded  except  in  case  of  default  in  the  payments 
or  the  death  of  either  party,  the  reason  being  that  if  recorded  it 
would  injure  the  credit  of  the  mortgagor  in  his  business.  The 
agreement  was  observed  for  more  than  four  years,  during  which 
time  various  persons  gave  the  mortgagor  credit  on  the  faith  of  his 
apparent  ownerehip  of  the  property,  with  no  knowledge  of  the 
mortgage.  Held,  that  the  mortgage  was  fraudulent  and  void  as 
to  the  creditors  so  deceived.    Kickoxisch  v,  Corwith,  634 

8.  A  finding  of  the  trial  court  to  the  effect  that  certain  mortgages  of 
real  estate  and  of  chattels  and  a  transfer  of  corporate  stock,  by  an 
insolvent  debtor,  were  all  made  in  good  faith,  to  secure  a  bona  fide 
indebtedness,  and  with  no  intent  to  defraud  or  delay  creditors, 
is  held  to  be  sustained  by  the  evidence.  Ibid, 

4.  An  agreement  between  an  insolvent  debtor  and  two  of  his  principal 
creditors,  and  transfers  made  by  and  pursuant  thereto,  constituting 
parts  of  the  same  transaction,  wherebv  he  transferred  to  them  the 
greater  part  of  his  property,  real  and  personal,  and  they  assumed 
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the  management  of  his  business,  in  order  to  prevent  a  sacrifice  of 
his  property,  and  for  the  purpose  of  paying  in  a  specified  order 
their  claims  and  the  judgments  and  hens  of  other  creditors,  with 
provision  for  the  reversion  of  any  surplus  to  the  debtor,  are  Jield 
to  have  constituted  a  voluntary  assignment  for  the  benefit  of  cred- 
itors, which,  although  not  tainted  with  actual  fraudulent  intent^ 
was  constructively  fraudulent  and  void  as  to  creditors  because  not 
executed  as  the  statute  (sec.  1694,  Stats.  1898)  requires.  Ibid, 

&  Such  transfers  may  be  set  aside  in  an  action  by  judgment  creditors 
of  the  insolvent,  although  their  complaint  does  not  specifically 
charge  that  the  transaction  constituted  an  unlawful  voluntary  as- 
signment, where  it  alleges  generally  that  all  the  transfers  were  exe- 
cuted as  parts  of  one  transaction,  with  the  intent  and  purpose  of 
having  all  the  property  held  in  trust  for  the  use  and  benefit  of  the 
debtor  contrary  to  law.  IbidL 

6L  Such  agreement  never  having  been  recorded  and  not  having  come 
to  the  Knowledge  of  the  creditors  attacking  it  until  three  or  four 
years  after  its  execution,  up  to  which  time  there  was  nothing  to 
inform  them  that  the  transferees  were  in  possession  in  any  other 
capacity  than  as  mortgagees  under  prior  valid  and  recorded  mort- 
gages, and  reasonable  diligence  having  been  used  thereafter  in  as- 
certaining the  facts  of  the  numerous  transactions  involved,  a  delay 
of  nearly  five  vears  after  the  agreement  was  made  before  the  com- 
mencement of  the  action  is  ndd  not  to  have  constituted  laches 
which  would  bar  the  action.  J  bid, 

7.  The  fact  that  the  transfers  made  by  and  pursuant  to  such  fraudu- 
lent agreement  were  void  did  not  avoid  prior  valid  mortgages  of 
the  same  property  to  the  transferees,  and,  the  agreement  being  set 
aside,  they  are  restored  to  their  legal  rights  under  such  mortgages. 

8L  The  mortgagees  in  such  case  having  disposed  of  the  mortgaged 
prooerty  pursuant  to  the  void  agreement,  the  plaintiffs  are  enti- 
tled to  an  accounting  from  them,  to  the  end  that  the  equity  of  re- 
demption maybe  reached  and  applied  to  the  satisfaction  of  plaint- 
iffs' judgments.  Ibid, 

iL  A  finding  of  the  trial  court  to  the  effect  that  the  mortgagees  had 
managed  the  property  in  the  ordinary  way  of  business  and  had 
made  a  bonajuie  effort  to  obtain  as  much  as  possible  therefor,  and 
that  the  net  proceeds  were  insufiQcient  to  pay  tUeir  claims,  is  field 
not  conclusive,  it  appearing  that  both  the  debtor  and  the  mortgagees 
supposed,  at  the  time  of  the  transfers,  that  the  property  was  worth 
more  than  said  claims  and  that  a  substantial  surplus  would  be  left 
for  the  debtor,  and  it  further  appearing  that  on  the  trial  the  par- 
ties agreed  that  it  would  be  premature  to  go  into  a  detailed  ac- 
counting until  the  right  thereto  was  settled,  and  that  therefore  no 
accounting  was  in  fact  had  and  very  little  testimony  introduced. 

Ibid, 
10.  The  action  being  in  equity  and  defendants,  the  mortgagees,  not  being 
chargeable  with  actual  fraudulent  intent,  equitable  principles  must 
prevail  in  the  accounting.  Defendants  should  have  credit  for  sums 
necessarily  paid  to  preserve  the  property  and  relieve  it  from  liens, 
as  well  as  expenditures  reasonably  and  necessarily  incurred  in  the 
diligent  management  of  the  business,  but  should  not  have  credit 
for  any  sums  paid  to  the  mortgagor  out  of  the  proceeds  of  the  busi- 
ness unless  he  actually  earnerl  the  same  by  services  rendered  for 
defendants  in  the  proper  management  of  the  business.  Ibid. 
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It  Actual  knowledge  that  one  judgment  ceditor  of  an  insolvent  has 
brought  action  to  set  aside  as  fraudulent  a  conveyance  by  the 
debtor  does  not,  as  matter  of  law,  prevent  the  person  having  such 
knowledge  from  becoming,  as  against  other  creditors  of  whose 
claims  he  has  no  notice,  a  purchaser  in  good  faith  from  the  debtor's 
grantea  Ibid. 

GARNISHMENT. 

1.  Standing  timber  was  purchased  under  a  contract  providing  that 
title  and  possession  of  the  timber  when  cut  should  remain  in  the 
vendor  until  the  whole  contract  price  was  paid.  The  purchaser 
sold  a  portion  of  the  timber  cut,  and  his  vendees  were  garnished 
in  an  action  against  him  before  they  had  paid  the  purchase  price  . 
and  while  they  still  retained  possession  of  the  timber.  Before  the 
garnishment  they  had  been  notified  by  the  original  vendor  that  he 
claimed  the  timber.  More  of  the  original  purchase  price  remained 
unpaid  thaiTwas  due  from  the  garnishees.  Held,  that  the  garnish- 
ment could  not  be  maintained,  and  that  it  was  immaterial  that, 
after  the  service  of  the  garnishee  summons,  the  original  vendor 
had  transferred  his  rights,  or  what  was  the  state  of  the  accounts 
between  his  transferee  and  the  princiml  defendant.  Bardon  «, 
McCall,  181 

[0.  Whether  garnishment  proceedings  may  be  maintained  in  a  state 
court  against  receivers  appointed  by  a  United  States  court,  not  de- 
terminecL]  Ibid. 

GuA&ANTT.    See  BuiLDma  Contracts,  1.    Corporations^  6,  a 

GUARDIAN  AND  WARD. 

See  Costs,  2.    Insane  Persons. 

Plaintiff  purchased,  at  a  guardian's  sale,  land  upon  which  there  was 
a  pasfdue  mortgage  for  which  the  estate  of  the  ward  was  liable, 
but  which  was  not  mentioned  either  in  the  petition  or  order  for 
sale.  The  sale  was  confirmed  and  the  guaroian  directed  to  make 
a  good,  valid,  and  sufficient  deed.  He  made  the  usual  guardian's 
deed  to  plaintiff,  without  warranties,  but  agreed  to  pav  the  mort- 
gage and  have  it  discharged.  He  failed  to  do  this,  and  embezzled 
the  money  received  on  the  sale,  and  died  insolvent.  Thereafter 
plaintiff,  who  had  conveyed  the  land  by  warranty  deed,  learned 
that  the  mortgage  had  not  been  paid,  and  paid  it  himself.  Pur- 
suant to  the  order  authorizing  the  sale  the  guardian  had  given 
bond  conditioned  for  the  faithful  performance  of  the  trust,  for  pay- 
ing over,  investing,  or  accounting  for  all  moneys  received  by  him 
according  to  the  order  of  any  court  having  authority  to  give  di- 
rection in  the  premises,  etc.  The  statute  (sec  8515,  R.  S.  1878)  pro- 
vided that  the  court  should  make  an  order  for  the  application  and 
disposition  of  the  proceeds  of  the  sale,  etc. ;  but  no  such  order  was 
made.  In  an  action  against  the  sureties  on  the  guardian's  bond,  it 
is  held  that  as  against  them  there  was  no  liability  either  to  the 
ward  or  to  the  mortgagee  resulting  from  the  guardian's  failure  to 
•pAj  the  mortgage,  and  hence  the  plaintiff  had  acquired  no  right 
against  them  by  subrogation.  The  agreement  by  the  ^vxatdian  to 
pay  the  mortgage,  not  having  been  authorized  by  tV^^  cowxt,  w^ 
his  individual  contract  and  not  an  official  act.     iJui^o^^  "^^  Hallock, 
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HIGHWAYa 
See  Stbeet  Railways,  17-21. 

1.  Under  seca  1265-ld69,  Stats.  1808  (authoriziiig  the  saperrisors  of  a 

town,  upon  proper  petition  and  notice,  to  **  hiy  out,  aiter,  widen  or 
discontinue  any  highway"),  a  new  and  separate  highway  with  dif- 
ferent termini  cannot  be  laid  out  upon  an  application  to  alter  an 
existing  highway.    State  ex  reL  Funke  v,  Burgeson,  174 

2.  The  order  altering  a  highway  must,  under  sec.  1289,  Stata  1898,  con- 

tain an  intelligible  description  of  it  as  altered.  Ibid. 

&  More  than  twenty  years  before  the  commencement  of  an  action  to 
restrain  trespasses  a  logging  road  had  been  made  at  the  place  in 
question,  which  had  been  used  at  times  in  later  years  by  persons 
logging  in  that  neighborhood,  and  at  times  some  settlers  had  hauled 
a  few  loads  of  hay  over  it.  After  nonuse  for  a  number  of  Tears  it 
had  grown  up  to  brush  and  was  incumbered  by  windfalta  The 
town  had  never  adopted  it  as  a  highway  or  dohe  any  work  on  it. 
Heldy  that  the  road  had  not  become  a  hi^way  by  prescriptive  usa 
Marshfiehi  Rd  L,Cav.  John  Week  L.  Co.  268 

HUSBAl^^D  AND  WiFBL     See  FRAUDULENT  CONVEYANCKSfc  1. 

Inebbibty.    See  Counties,  1. 

Infants.  See  Adoption.  Limitation  of  Actions,  2.  Mastsb  ahd 
Servant,  1-4.    Street  Railways,  6-14 

INJUNCTIONa 
See  Appeal,  3-6.    Counties,  8-10l 

1.  Under  sees.  2781  and  2814,  Stata  1898,  the  court  cannot,  except  upon 

notice,  vacate  an  injunctional  order  granted  without  notice  by  a 
court  commiasioner  upon  a  complaint  stating  facts  sufficient  to  give 
him  a  colorable  right  to  make  the  order,  even  though  such  facts 
are  not  sufficient  to  warrant  the  interference  of  equity  in  plaintiff's 
behalt    Marshfidd  L,  <&  L.  Ca  v.  John  Week  L.  Co.  268 

2.  An  order  restraining  a  lumbering  corporation,  a  part  of  whose  busi- 

ness was  the  handling  of  logs,  from  continued  trespasses  in  building 
roads  and  hauling  logs  over  lands  owned  by  plaintiff,  is  not  within 
the  meaning  of  sec.  2780,  Stata  1898,  which  prohibits  a  court  com- 
missioner from  granting  an  injunction  ''to  suspend  the  general 
and  ordinary  business  of  a  corporation."  llrid. 

8.  It  is  a  general  but  not  a  universal  rule  that  where  ail  the  equities  of 
the  complaint  upon  which  a  temporary  injunction  has  been  granted 
are  specifically  and  positively  denied  by  verified  answer,  the  in- 
junction will  be  dissolved.    Milivatikee  E.  R.  iSb  L.  Co.  v.  Bradley^ 

4  Such  general  rule  does  not  apply  where  a  continuance  of  the  injunc- 
tion is  reasonably  necessary  for  the  protection  of  the  rights  of 
either  party  to  the  litigation  during  the  pendency  thereof.       Ibid. 

a  If  It  be  clear  that  the  plaintiff  may  probably  recover,  and  that  if  he 
be  left  at  the  mercy  of  his  adversarv  pending  the  litigation  the 
purpose  of  such  litigation  may  be  defeated  or  he  may  probably 
suffer  irreparable  loss,  it  is  within  judicial  discretion  to  so  control 
the  situation  as  to  prevent  that  result  so  far  as  practicable,  having 
regard  for  the  probable  rights  of  the  defendant  as  well  as  those  of 
the  plaintiff.  Ibid. 
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6.  There  is  no  arbitrary  rule  that  dis^^aces  judicial  discretion  to  con- 
trol the  conduct  of  parties  to  litigation  so  the  purpose  thereof  will 
not  be  materially  jeopardized.  A  refusal  to  exercise  such  power 
where  there  is  clear  necessity  for  it  is  either  a  misconception  of 
judicial  duty  or  an  abuse  of  lU  IbicL 

INSANE  PERSONa 

1.  Only  with  great  hesitation  should  courts,  by  the  appointment  of  a 

guardian,  interfere  with  the  discretion  of  elderly  people,  owing  no 
legal  duty  of  support  to  any  one,  in  devoting  the  property  accumu- 
lated by  them  to  their  comfort  according  to  their  own  tastes.  Jn 
re  Ouardiavship  of  Welch,  387 

2.  If  an  appeal  by  an  alleged  incompetent  person  from  an  order  of  the 

county  court  appointing  a  guardian  for  him  is  taken  before  the 
guardian  has  qualified  b]^  giving  bond  as  required  by  sec.  3981, 
Stats.  1898,  service  of  notice  of  the  appeal  upon  the  attorney  for 
the  petitioners,  in  pursuance  of  an  order  of  the  court,  is  a  sufficient 
comptiance  with  sec.  4030  (requiring  notice  of  appeal  to  be  served 
on  the  adverse  party),  to  give  the  circuit  court  jurisdiction  of  the 
appeal  Ibid. 

3.  Although,  on  questions  of  mental  competency,  a  nonexpert  witness 

who  has  related  specific  transactions  with  or  conduct  of  the  alleged 
incompetent  may  state  by  way  of  opinion  the  impression  as  to 
competency  or  incompetency  conveyed  to  him  by  such  conduct, 
the  admission  of  suoh  an  opinion  is  largely  discretionary  with  the 
trial  court.  Ibid. 

Insolvency.    See  Bili^  and  Notes.    Fraudulent  Conveyances. 

Instructions  to  Jury.    See  Criminal  Law,  4r-7.    Street  Railways, 
16.    Trial,  2-6b 

•  INSURANCE. 
Life. 

1.  Upon  the  evidence  in  an  action  upon  a  life  insurance  policy,  it  is 

held  that  there  was  an  entire  failure  to  prove  any  agreement  that 
a  note  executed  by  the  applicant  shoula  be  taken  in  payment  of 
the  first  premium,  and  tnat  a  verdict  for  defendant  should  have 
been  directed  on  the  ground  that  the  insurance  never  became  bind- 
ing. McDonald  v.  Provident  S,  L,  A,  Society,  213 
Benefit  associations. 

2.  A  benefit  association  claiming  that  a  membership  certificate  has 

been  forfeited  by  failure  to  pay  an  assessment  must  show  affirma- 
tively that  the  assessment  was  imposed  in  strict  accordance  with 
the  insurance  contract    Miles  v.  Mut  R  F.  L,  Asso.  421 

3.  Under  the  liberal  rules,  prevailing  in  this  state,  for  the  constriiction 

of  pleadings,  an  allegation  in  an  answer  that  an  assessment  was 
duly  made  sufficiently  states  that  the  conditions  existed,  and  were 
properly  so  found,  upon  which  the  right  to  make  the  assessment 
depended,  and  that  tne  assessment  was  made  by  proper  auUiority. 

Ibid, 

4*  The  constitution  of  a  benefit  association  provided  that  on  certain 
fixed  dates,  or  at  such  other  dates  as  the  board  ot  directors  to\%^^ 
determine,  an  assessn^ajit  should  be  made  on  th^  ©nt^^f^  tsiftm\i^ 
ship  for  such  sunis  a^  tXxe  executive  committee  Tn\cb'*>  *^^^^  ^^"^' 
cient  to  meet  the  exi^.j^/*  claims  by  death.     iJeld:  v  \^ 

(1)  Action  by  the  ^^tl^g  d  directors  was  not  r^^^e^  «s»^^^s^ 
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fizinK  the  time  for  makine  an  assessment  where  it  was  to  be  made 
at  a  date  other  than  one  oi  the  dates  fixed  by  the  constitution;  and 
where  the  time  had  been  so  fixed  the  exeoutive  committee  had 
power  to  make  the  assessment. 

(2)  The  power  of  the  executive  committee  was  not  limited  to 
making  such  an  assessment  as  was  in  fact  necessary  to  satisfy  the 
claims,  but  was  a  broad  discretionary  power  to  make  an  assess- 
ment for  such  sum  as  was  necessary  in  their  judgment  to  provide 
for  such  claims.  Ibid. 

S.  Receipt  of  an  overdue  assessment  on  condition  that  the  member  was 
then  in  good  health  did  not  waive  a  forfeiture  caused  by  the  de- 
linquency, where  the  member  was  not  in  good  health  and  there  was 
a  prompt  oiter  to  return  the  money  upon  discovery  of  the  facts. 

Ibid. 

&  Under  a  policy  providing  for  a  reinstatement  after  forfeiture  upon 
condition  ef  the  payment  of  all  subsequent  assessments,  the  mak- 
ing of  a  subsequent  assessment  does  not  operate  as  a  waiver  of  the 
forfeiture  Ibid, 

7.  In  an  action  upon  a  certificate  of  insurance  the  proofs  of  death  fur- 
nished by  the  beneficiaries  to  the  insurer  ana  showing  that  de- 
ceased came  to  his  death  by  suicide,  were  competent  prima  fads 
evidence  of  that  fact  against  the  beneficiariea  Hart  v,  Fraiemal 
Alliance,  490 

8L  Upon  the  evidence  in  this  case,  including  an  admission  of  suicide  in 
the  proofs  of  death,  it  is  held  that  the  fact  of  suicide  was  conclu- 
sively proven  and  that  a  verdict  to  the  contrary  was  wholly  un- 
supported. Ibid 

9.  By  the  terms  of  a  certificate  of  insurance  the  insurer  was  not  liable 
m  case  of  suicide,  except  for  the  amount  of  premiums  paid  by  the 
insured;  audit  was  stipulated  that  in  case  of  an  inquesta  certified 
copy  of  the  evidence,  verdict,  and  proceedings  therein  should  be 
attached  to  the  proofs  of  death.  HeU,  that  such  stipulation  was 
reasonable,  and  compliance  therewith  was  necessary  to  give  a 
right  of  recovery.  J&tdL 

10.  A  denial  of  liability  by  an  insurer,  made  after  the  expiration  of  the 

time  for  furnishing  proofs  of  death  and  when  it  could  not  in  any 
way  have  influenced  the  action  of  the  beneficiaries  with  respect  to 
such  proofs,  does  not  operate  as  a  waiver  of  defects  in  the  proofs 
furnished.  Ibid 

Fire, 

11.  After  a  loss  under  a  Michigan  standard  fire  policy  providing  that  in 

case  of  disagreement  the  amount  of  loss  should  be  submitted  to 
appraisers  whose  award  should  be  prima  fade  evidence  of  such 
amount,  the  parties  signed  a  written  agreement  for  submission  to 
appraisers,  providing  that  their  award  should  be  binding  and  con' 
chisive.  In  an  action  on  the  policy  the  evidence  is  held  not  to  sus- 
tain plaintiff's  contention  that  said  agreement  was  procured  by 
defendant's  representation  that  it  was  such  an  agreement  as  was 
provided  for  in  the  policy  and  that  both  parties  so  construed  and 
acted  upon  it.    Montgomery  v.  Am,  Cent  Ins,  Co,  146 

12.  In  the  absence  of  fraud  or  mistake  the  insured  is  conclasively  pre- 

sumed to  have  known  the  contents  of  the  appraisal  agreement.  Ihid 

13.  Such  an  appraisal  agreement,  though  providing  that  the  award 

should  have  an  effect  different  from  that  provided  for  m  the  stand- 
ard policy,  is  not  void  on  the  ground  that  it  is  contrary  to  the  pol- 
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icy  of  the  law  (How.  Ann.  Stata  Mich.  oh.  187)  under  which  the 
standard  policy  was  adopted,  which  prohibits  the  use  of  any  other 
form  of  policy  and  provides  that  "every  policy  or  contract  made 
or  issued  contrary  to  the  provisions  of  this  act  shall  be  void." 
Neither  that  statute  nor  the  standard  policy  precludes  the  parties 
from  contracting,  after  a  loss,  with  reference  to  its  settlement.  Ibid. 
14  Such  an  appraisal  agreement  may  be  made  by  a  married  woman 
under  the  laws  of  Michigan,  which  authorize  married  women  to  ac- 
quire and  hold  property  and  to  make  contracts  in  relation  thereto 
and  to  sue  and  be  suednn  relation  thereto  the  same  as  if  unmarried. 

Ibid, 

1&  An  award  of  the  appraisers  under  such  an  agreement,  though  not  a 
statutory  award  because  not  in  accordance  with  the  statutes  relat- 
ing to  the  subject,  may  nevertheless,  if  otherwise  unobjectionable, 
be  enforced  as  a  common-law  award.  Ibid, 

16.  Sucli  an  appraisal  agreement  need  not  be  based  upon  any  new  con- 

sideration. Ibid, 

17.  The  provision  of  such  an  agreement  that  the  award  shall  be  binding 

and  conclusive  as  to  the  amount  of  loss  since  it  does  not  go  to  the 
whole  groundwork  of  the  controversy,  does  not  render  the  agree- 
ment void  as  a|B;ainst  public  policy  on  the  ground  that  it  ousts  the 
courts  of  jurisdiction.  Ibid, 

18.  At  the  time  of  the  issuance  of  a  fire  insurance  policy,  under  sec.  1931, 

Stats.  1898,  covering  hay  and  grain  **on  premises,"  the  insured  had 
hay  and  grain  on  the  premises  mentioned  in  his  application,  and 
had  no  other  premises.  Afterwards,  still  retaining  such  premises 
and  having  hay  and  grain  thereon,  he  rented  a  farm  in  another 
section,  and  his  hay  and  grain  on  the  latter  were  destroyed  by  fire. 
Hdd,  that  the  policy  did  not  cover  such  loss.  Brandt  v,  Berlin  F. 
M,  F.  cfc  B,  V.  Co,  231 

JEmployer'8  liability, 

19.  A  policy,  insuring  against  liability  on  account  of  any  injuries  sus- 

tained by  employees  of  the  assured  resulting  from  an  accident 
happening  to  such  emplo^ree  while  engaged  in  the  service  of  the 
assured  in  connection  with  a  certain  factory,  provided  that  "  if 
any  child  is  illegally  employed  on  the  work  of  the  assured,  the 
company  will  not  be  liable  for  any  injuries  wliich  may  be  thereby 
sustained  or  occasioned."  Held,  that  no  recovery  could  be  had 
thereunder  for  an  in  jury  to  a  child  under  twelve' years  old  em- 
ployed in  violation  of  sec.  1728a,  Stats.  1898,  even  though  the  in- 
jury was  not  the  proximate  result  of  the  illegal  employment. 
GoodwUlie  U  Londcni  O,  <&  A,  Co.  207 

Intent  to  injure.  See  NEauGBNCE,  4-G.  RAiLBOADBy  5,  &  Street  Raiit 
WAYS,  10, 14, 

INTEREST. 

In  an  action  upon  an  account  stated  the  inolusion,  in  a  verdict  di- 
rected by  the  court,  of  interest  to  which  plaintiff  was  entitled,  but 
which  was  not  computed  by  any  witness,  was  not  error*  Jtoche«ter 
Jf.  T,  Works  V,  Weiss,  545 

Joinder. 
Of  causes  of  action.    See  EXECUTORS,  3  (8). 
Of  parties.    See  Pleadino,  1. 
Joint  Tort  FEASORa    See  Torts. 


700  INDEX.  [108 


JUDGMENT. 

Offer  ofjvdgment    See  Costs. 
On  pleadings.    See  Appeal,  8. 

1.  Where  parties  submit  a  cause  for  trial  on  the  pleadings,  a  final  jud 

ment  is  properly  rendered;  and  upon  a  reversal  thereof  the  ajjp 
late  coui-t  will  direct  the  proper  judgment,  not  a  new  trial 
derson  v,  Hermariy  ww 

On  setting  aside  verdict. 

2.  Where  plaintifiTs  right  of  recovery  is  clear  upon  the  undisputed  evi- 

dence, the  trial  court,  upon  setting  aside  a  verdict  for  defendant, 
may  render  judgment  for  plaintiff.  Dowagiae  Mfg.  Co,  v.  Schroeder, 

109 

On  disclaimer.    See  Ejectment,  1. 

In  ejectment:  Upon  xohom  binding:  Lis  pendens.     See  Ejectmekt,  1,  4 

Of  foreclosure:  Lis  pendens.    See  Mortgages,  1,  3. 

For  deficiency:  Against  whom.    See  Mobtgagbs,  2b 

Distributing  estate.    See  Executors,  2»  & 

On  concurrent  remedies:  Merger  and  bar  of  causes  of  action, 

3.  As  a  general  rule,  a  person  may  pursue  to  judgment  as  many  con- 

sistent remedies  as  ne  has  for  the  same  wrong,  but  can  have  but  a 
single  satisfaction.  That  satisfies  one  judgment  directly  and  indi- 
rectly extinguishes  all  causes  of  action  for  the  wrong  and  judg- 
ments rendered  therefor.  Barth  v,  LoeffeUioltz,  562 
4  The  above-stated  general  rule  does  not  apply  where  consistent  rem- 
edies are  pursued  for  the  same  wrong,  there  being  identity  of  par- 
ties and  identity  of  amount  recoverable,  such  amount  reaching  a 
full  compensation  for  such  wrong.  In  such  circumstances  a  judg- 
ment in  one  action  is  deemed  by  judicial  policy  to  draw  to  and 
merge  in  it  all  causes  of  action  so  that  it  may  he  pleaded  in  the 
other  actions  as  a  bar  to  the  prosecution  thereof                       Ibid, 

Vacating  and  setting  aside.  See  Appeal,  1.  Executors,  2,  &  Mobt- 
gaoes.  1. 

Beversal  on  appeal.    See  Appeal^  14-16. 

In  supreme  court:  Directing  new  trial.    See  AppeaL)  17.    Judgiient»  !• 

Conclusiveneas  of  adjudication.    See  Ejectment,  1.  4    Officers. 

Judicial  Notice.    See  Logs  and  Lumber,  a 

Jurisdiction.  See  Adoption.  Attachment,  1.  GorRxa  Garnish* 
MENT,  2.    Insane  Persons,  2.    Insurance,  17. 

Laches.   See  Attachment.  CJorporations,  4  Executors,  Sw   Fraudg- 

lent  Conveyances,  6.    Municipal  Corporations,  2b 
Land  Contract.    Bee  Vendor  and  Purchaser. 

LANDLORD  AND  TENANT. 

See  Contracts,  2. 

1,  Defendants,  being:  entitled  to  a  half  interest  in  land  the  title  to  which 
was  in  plaintiff,  leased  the  whole  tract  for  a  term  of  years,  one 
half  of  the  first  year's  rent  to  be  paid  by  clearing  the  land.  Hefd, 
that  plaintiff  could  not,  under  any  circumstances,  recover  from  de- 
fendants, in  an  actioh  for  money  had  and  received,  his  share  of  the 
rent  so  imid.    Hassard  v.  Tomkins,  186 
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Sl  Although  the  lease  in  such  cue  was  made  without  direct  authorit}^ 
from  plaintiff,  he  became  aware  of  its  terms  after  it  was  made,  re- 
ceivea  payments  thereon,  and  treated  the  lessee  as  his  tenant. 
Held,  that  he  thereby  ratified  the  lectse  as  made»  Ibid. 

&  Under  sees.  2204,  2242,  Stata  1898,  there  are  no  implied  covenants  in 
a  lea^e  for  a  term  exceeding  three  years.  A  statement  to  the  con- 
trary in  Shaft  V.  Carey,  107  Wis.  373,  not  necessary  to  the  decision 
of  that  case,  is  withdrawn.    Koeber  v.  SoTners,  497 

4.  In  an  action  to  recover  rent  defendant  counterclaimed  upon  a  promise 
made  prior  to  the  leasing  to  put  the  premises  in  first-class  condi- 
tion, alleging  insufficiency  of  the  heating  apparatus  sts  a  breach. 
The  counterclaim  was  amended  so  as  to  allege  that  prior  to  tlie 
leasing  plaintiff  had  knowingly  made  false  statements  as  to  the  suf- 
ficiency of  such  heating  apparatus,  to  induce  defendant  to  enter 
into  the  lease,  and  that  defendant  relied  thereon.  Hdd,  that  this 
was  not  intended  to  change  the  cause  of  action  to  one  in  tort,  but 
merely  to  negative  any  inference  of  intended  waiver  of  the  alleged 
pre-existing  contract  as  a  result  of  the  making  of  the  leasa  Hunter 
V.  Hathaway,  620 

6.  The  alleged  promise  to  put  the  premises  in  first-class  condition  was 
made  by  a  real-estate  agent  who  had  been  asked  by  plaintiff  to 
find  a  tenant  for  the  house  and  whom  defendant  had  asked  to  find 
a  house  for  him,  but  there  was  no  evidence  that  plaintiff  had  au- 
thorized the  making  of  such  promise  or  even  knew  of  it.  Held^ 
that  there  could  be  no  recovery  thereon.  Ibid. 

a.  The  evidence  as  to  damages  in  support  of  such  a  counterclaim  should 
show  not  merely  that  defendant  was  inconvenienced  in  or  deprived 
of  the  use  of  a  part  of  the  house,  or  that  he  burned  a  large  amount 
of  coal,  because  of  the  insufficiency  of  the  heating  apparatus,  but 
should  show  the  effect  of  such  inconvenience  or  deprivation  on 
the  rental  value  of  the  premises,  and  the  value  of  the  extra  coal 
consumed.  Ibid, 

7*  It  appeared,  in  such  case,  that  the  letter  of  the  agent  which  con- 
tained the  promise  that  plaintiff  would  put  the  house  in  first-class 
condition  was  a  mere  preliminary  proposal,  and  that  after  further 
negotiations  the  parties  "  concluded  a  bargain  '*  and,  after  the  work 
on  the  house  was  completed,  executed  a  Tease  for  more  than  three 
vears.  Held,  that  all  previous  negotiations  were  merged  in  the 
lease,  and  that  under  sec.  2204,  Stats.  1898,  no  covenants  as  to  the 
condition  of  the  house  were  implied  therein;  so  that  there  was  no 
oontract  to  support  the  counterclaim.  Ibid, 

LIBEL  AND  SLANDER. 

1.  A  newspaper  publication  stating  that  *'  there  is  a  general  supposition 

that "  plaintiff  and  another  *'  Imve,  by  means  of  their  wealth  and 
political  power,  obtained  absolute  control  of  the  mayor  and  a  ma- 
jority of  the  councilmen  "  of  a  city,  that "  the  officei*s  thus  directly 
or  indirectly  bought  are  held  in  much  public  contempt,"  but  "  the 
men  who  did  the  buying  have  in  no  wise  lost  caste,"  and  plaintiff 
continues  to  be  an  honorable  leader  in  social  circles  —  is  not  a  re- 
port of  any  •*  public  official  proceeding,"  within  the  meaning  of 
seo.  4256a,  Stata  1898,  and  is  libelous  per  se.    Pfister  v.  Sentinel  Co, 

572 

2.  Officers,  stockholders,  or  members  of  a  publishing  corporation  are 

not  liable  for  a  libelous  publication  simply  because  of  offi.c\B\  i^oei- 
tion  or  membership;  but  if  they  in  any  way  aided,  eiasiste^i  ^^  ^^- 
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vised  its  publioation  or  circulation,  or  their  duties  as  officers  or 
agents  were  of  such  a  character  as  to  charge  them  with  the  i)er- 
fomnance  of  functions  concerning  the  publication  and  circulation 
of  the  paper,  such  duties  being  of  such  nature  that  the  law  implies 
that  ciucli  ofHcers  or  a^nts  knew  or  ought  to  have  known  of  the 
publication,  they  are  liable  and  cannot  defend  on  the  ground  merelr 
that  they  did  not  know  about  the  libel  until  after  it  was  published. 

Ibid. 
B,  In  an  action  for  libel  the  oomplaint,  liberally  construed,  oharged 
that  certain  defendants,  who  constituted  a  majority  of  the  direct- 
ors of  a  newspaper  corporation,  had  caused  the  corporation,  through 
its  newspaper,  to  adopt  a  policy  of  bitter  opposition  to  a  proposed 
ordinance  relating  to  a  street  railway  company;  that  in  following 
out  this  policy  they  had  caused  violent  and  inflammatory  articles 
to  be  published  defamatory  of  the  plaintiff  and  insinuating  that 
he  was  guilty  of  criminal  and  unlawful  methods  in  attemptmg  to 
secure  tlie  passage  of  the  ordinance,  and  had  been  guilty  of  brib- 
ery; and  that  in  further  continuance  thereof  they  caused'the  false 
and  defamatory  matter  in  question  to  be  published  and  circulated. 
Held,  that  a  cause  of  action  was  stated  against  said  directors. 
Simonseyi  i\  Herold  Co,  61  Wia  626,  distinguished.  Ibid, 

License  to  use  logging  road.    See  Customs. 

LIENa 

Of  mechanicsy  etc^  for  labor  and  materials.    See  Ck)EPOBATiON8, 81 

1.  In  an  action  to  enforce  a  subcontractor's  lien  under  the  statutes  of 

this  state,  the  owner  of  the  property  affected  is  entitled  to  the 
benefit  of  all  the  defenses  against  the  claim  possessed  by  the  prin- 
cipal contractor.    Seetnan  v,  Biemann,  365 

2.  If  a  building  contract  stipulate  that  there  shall  be  no  liens  filed 

ui)on  the  building  under  the  lien  laws  of  this  state,  a  subcontractor 
will  be  held  to  be  a  party  thereto  and  bound  thereby.  Ibid. 

8.  An  agreement  in  a  building  contract  that  the  contract  price  shall 
in  whole  or  in  part  be  retained  by  the  owner  till  all  lienable  claims 
be  paid,  or  that  it  shall  constitute  a  trust  fund  to  pay  them,  recog- 
nizes the  probability  of  there  being  such  claims  rather  than  stipu- 
lates that  no  liens  shall  be  filed.  Ibid. 

4  The  fact  that  the  principal  contractor  has  not  complied  with  the 
conditions  of  his  contract  so  as  to  enable  him  to  enforce  a  lien  on 
the  building,  will  not  militate  against  the  subcontractor  enforcing' 
such  a  lieu  if  the  subject  of  the  subcontractor's  lien  might  in  anv 
event  be  lienable  in  favor  of  the  principal  contractor.  I  bid, 

6.  So  long  as  a  builder  under  a  building  contract  keeps  within  the 
scope  of  his  contract,  as  regards  material  and  labor  wrought  into 
the  building  and  the  character  of  such  building,  he  is  deemed  to 
be  the  accredited  agent  of  the  owner  to  incur  indebtedness  there- 
for, and  the  circumstance  that  the  amount  of  such  indebtedness 
exceeils  the  contract  price  of  the  building  or  is  due  to  a  subcon- 
tractor  before  the  maturity  of  the  principal  contract,  does  not 
militate  against  said  subcontractor  enforcing  his  claim  under  the 
lien  statutes.  IbicL 

6.  Damages  for  breach  of  contract  in  the  construction  of  a  building; 
recoverable  hj  a  princii^il  contractor  or  by  a  subcontractor,  do  not 
constitute  a  lienable  claim.  Ibid. 


Wis.]  index.  703 


7.  The  rule  that  there  must  be  an  improvement  on  land,  satisfying  the 

calls  of  the  statute  in  that  regard,  in  order  that  a  lien  may  attach 
to  such  improvement  and  in  connection  therewith  to  the  interest 
of  the  owner  of  the  land  upon  which  it  is  located,  and  that  for  want 
of  such  circumstance  a  principal  contractor  cannot  have  a  lien  upon 
tlie  property,  and  that  his  subcontractor  has  no  greater  right,  aoes 
not  require  a  principal  contractor  to  be  so  circumstanced  that  he 
can  enforce  a  lien  in  order  that  his  subcontractor  may  do  sa  The 
rule  jgoes  to  the  lienability  of  the  claim,  not  to  its  enforcement. 

Ibid. 

8.  A  surety  for  the  performance  of  a  building  contract  cannot  claim 

a  lien  on  the  building  for  materials  furnislied  to  the  contractor. 
Interior  Woodwork  Co.  v,  Praaaer,  557 

On  Jogs  and  lumber, 

9.  Although  horses  were  rented  for  the  express  purpose  of  being  used  in 

work  of  a  lienable  nature  upon  logs,  the  owner  is  not  entitled  to  a 
lien  for  their  hire,  under  sec.  3329,  Stat-s.  1898,  unless  they  were 
used  and  worked  by  him  or  by  some  person  as  his  agent  or  servant. 
Edwards  v,  H.  B,  Waite  Lumber  Co.  164 

LiFB  Insxtiunce.    See  Insurance,  1-10. 

LIMITATION  OF  ACTIONS. 

See  Action,  1    Corpoeations,  4     Executors,  a    Lis  Pendens,  1. 
Master  and  Servant,  4.    Taxation,  4. 

1,  After  the  open,  notorioas  surrender  by  an  administrator  of  real  es- 
tate of  his  decedent,  pursuant  to  a  sale  thereof  for  the  purpose  of 
paying  debts,  he  has  no  trust  relation  thereto  which  precludes  the 
running  of  the  statute  of  limitations  against  an  action  to  set  aside 
the  sale  on  the  ground  that  the  administrator  was  interested 
therein.     Gibson  v.  Gibson,  103 

^  An  action  to  set  aside  an  administrator's  sale  of  land  for  fraud  is  not 
an  action  "  for  the  recovery  of  real  property,"  within  the  meaning 
of  sec.  4218,  Stats.  1898,  but  the  period  within  which  the  action 
must  be  brought  is  prescribed  by  sec.  4221,  and  under  sec.  4283  it 
cannot  be  extended,  because  of  the  infancy  of  the  i)erson  entitled 
to  sue,  longer  than  one  year  after  such  disability  ceases.  Ibid. 

S.  Under  sea  3841,  Stats.  1898.  the  statute  of  limitations  need  not  be 
pleaded  as  to  a  claim  against  the  estate  of  a  decedent.  Martin  v. 
Estate  of  Martin,  284 

4.  Subd.  7  of  sec.  2649.  and  sec,  2651,  Stats.  1898,  permit  a  complaint  to 
be  demurred  to  because  the  action  was  not  commenced  within  the 
time  required  by  law,  onl^  upon  condition  that  the  particular  sec- 
tion of  tne  statute  of  limitations  or  subdivision  of  a  section  relied 
upon  be  thereby  specifically  pointed  out    Wliereatt  v.  Worth,  291 

(L  The  court  has  the  same  discretionary  power  to  permit  an  amend- 
ment to  a  pleading  setting  up  the  statute  of  limitations  as  to  per- 
mit any  other  defense  to  be  so  pleaded.  Ibid. 

<L  The  doctrine  that  the  bar  of  the  statute  of  limitations  extinguishes 
the  ri^ht  involved  and  creates  a  new  one  in  the  adverse  party 
which  is  in  the  nature  of  property,  within  the  meaning  ot  that  term 
as  understood  in  respect  to  constitutional  guaranties,  is  ivo\.mV\aT- 
mony  with  the  doctrine  that  the  defense  of  the  atatut»^  olYvtaitar 
tions  is  unconscionable  and  that  a  trial  court  wiay,  in.  "tV^^^xwc^ae 
of  its  discretionary  power,  on  that  ground  alone,  T^txxB^  ^^^^J^*^ 
to  permit  it,  where  it^  i^vailability  depends  iipoix  \w^^^^       iSSl 
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7.  The  judicial  policy  that  regards  statutes  of  limitatioDS  in  an  nnfia- 

Torable  light  and  defenses  under  them  unconscionable,  is  not  in 
accord  with  the  legislative  policy.    The  latter  ought  to  prevail 

J  bid. 

8L  In  a  matter  properly  regarded  as  purely  discretionary  with  the  trial 
court,  its  action,  reasonably  in  accord  with  a  supreme  judicial  rule, 
will  not  be  disturbed  to  satisfy  the  necessities  of  a  particular  case, 
though  the  rule  itself  be  so  discountenanced  as  to  in  effect  change  it. 

Ibid, 

9.  In  accordance  with  the  principles  stated,  the  decision  of  the  trial 
court,  refusing  to  permit  a  demurrer  to  be  amended  so  as  to  cure 
an  excusable  and  excused  mistake  in  respect  to  pleading  the  stat- 
ute of  limitations,  is  affirmed,  while  the  reason  upon  which  the  de- 
cision is  grounded  is  discountenanced  so  far  as  being  a  safe  guide 
for  future  judicial  administration.  Ibid, 

Liquidated  Damages.    See  Damages,  2. 

LIS  PENDENS. 

See  Appeal,  1.    Ejectment.    Mortoaqes,  1,  a 

'  L  Under  sees.  4339,  4240,  Stats.  1898,  a  person  not  a  party  to  an  ac- 
tion as  originally  brought,  but  then*  possessed  of  an  independent 
right  in  the  subject  thereof,  cannot  be  bound  by  the  filing  of  a  no- 
tice of  the  pendency  of  such  action  under  sec.  3187,  as  regards  the 
right  to  the  benefit  of  the  statute  of  limitations,  it  being  provided 
in  the  section  first  mentioned  that  an  action  shall  be  deemed  com- 
menced as  against  a  defendant,  as  regards  any  statute  of  limita- 
tions, when  the  summons  shall  have  been  served  upon  him  or  a 
defendant  united  with  him  in  interest  or  there  has  been  a  bona 
fide  attempt  to  make  such  service  by  delivery  of  the  summons  to 
the  proper  officer  for  service  with  the  intention  that  it  shall  be 
served.    Webster  v,  Pieree,  407 

2,  A  notice  of  Us  pendens  is  constructive  notice  onljr  of  the  proceedings 
in  the  action  m  which  it  is  filed  and  of  the  rights  of  the  parties  to 
that  action.    Kickbusch  v,  Corwith,  634 

LOGS  AND  LUMBER. 
See  Customs.   Garnishment.  Highways,  &   iNJUNcnoNS,  2l  Liens,  9l 

1.  Upon  the  evidence  (stated  in  the  opinion)  in  an  action  to  recover 

the  value  of  timber  unlawfully  cut,  a  finding  as  to  the  value  per 
thousand  feet  is  left  undisturl^ed.  but  a  finding  as  to  the  quantity 
taken,  based  on  a  full  scale  of  all  the  timber  cut  as  if  it  were  sound, 
straight,  and  entirely  merchantable,  is  held  unwarranted,  and  the 
maximum  amount  for  which  defendants  should  have  been  held 
liable  is  determined.    Midlothian  L  M.  Co,  v.  Belknap^  198 

2,  A  contract  for  the  sale  of  lumber  is  construed  to  have  been  for  the 

sale  of  all  the  lumber  capable  of  being  manufactured  from  the  en- 
tire body  of  timber  described  therein,  and  not  merely  of  so  much 
of  said  lumber  as  the  vendor  might  choose  to  manufacture  and  de- 
liver.   Brittingham  &  H,  L,  Co.  v.  Manson^  -  321 

8.  The  fact  that  a  merchantable  scale  of  pine  timber,  even  of  snch  as  is 

practically  all  sound,  is  considerably  less  than  tlw  full  scale,  not 
being  a  matter  of  common  knowledge,  the  courts  cannot  take  judi- 
cial notice  thereof.    Davies  v,  Jeffris,  244 
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4  In  an  action  for  the  wrongful  cutting  of  pine  timber  the  preponder- 
ance of  the  evidence  being  to  the  effect  that  no  deduction  from  the 
full  scale  was  necessary  to  arrive  at  the  merchantable  scale,  a  find- 
ing as  to  the  quantity  for  which  defendants  were  liable,  making 
little  or  no  deduction  for  the  difference  between  such  scales,  is  sus- 
tained. IbicL 

&  In  such  a  case  plaintiff's  witnesses  fixed  the  value  of  the  timber  cut 
at  from  $3^50  to  $5  per  thousand,  and  defendant's  witnesses  esti- 
mated its  value  at  from  $1  to  $2  per  thousand.  Held  that,  the  dif- 
ference in  the  estimates  not  being  explainable  on  the  theory  of  a 
mere  difference  in  judgment,  a  finding  fixing  the  value  at  $4  per 
thousand  would  not  be  aisturbed.  Ibid. 

6L  The  term  "  price,"  used  by  witnesses  testifying  in  respect  to  timber 
unlawfully  cut,  is  hdd  to  have  been  used  in  the  sense  of  "market 
valuo,"  Ibid. 

MANDAMUS. 

See  Municipal  Corporations,  1, 2. 

Mandamus  to  compel  a  circuit  judge  to  vacate  an  order  changing  the 
venue  of  an  action  is  denied,  complete  and  direct  relief  being  ob- 
tainable, if  relator  is  entitled  to  it,  upon  certiorairk  State  ex  reL 
W.  Q.  Taylor  Co,  v.  ElliotU  163 

Married  Women.    See  Insurance,  14, 

MASTER  AND  SERVANT. 

Contract  of  employment:  Members  of  family:  Defective  adoption. 
L  Where  a  niece  of  the  decedent  became  a  member  of  his  family  dur- 
ing her  infancy,  she  cannot  recover  against  his  estate  for  her  serv- 
ices without  proving  an  express  promise  on  his  part  to  i)ay  her 
therefor;  but  such  promise  ma^  be  established  by  admissions  of 
the  decedent  and  by  circumstantial  evidence  confirmatory  thereof. 
Leitgabd  v.  Belt,  107 

2l  Where  a  boy  was  received  into  a/amily  as  a  son,  under  defective 
adoption  papers,  and  rendered  services  in  that  capacity,  the  pre- 
sumption that  such  services  were  not  to  be  paid  for  can  only  be 
rebutted  by  proof,  either  direct  or  circumstantial,  which  establishes 
an  express  contract  to  pay  for  them.    Martin  v.  Estate  of  Martin, 

284 

3.  An  oral  contract  in  such  case  whereby,  in  consideration  of  his  moth- 
er's consent  to  the  adoption  of  the  boy  and  of  his  services  to  be 
rendered  as  an  adopted  son,  the  person  intending  to  adopt  him 
agreed  that  she  would  give  him  all  her  property,  real  and  personal, 
at  her  death,  is  void  as  to  the  real  property  under  the  statute  of 
frauds  and,  being  indivisible,  is  wholly  void;  but  such  a  contract 
nevertheless  rebuts  the  presumption  that  the  services  of  the  boy 
were  to  be  gratuitous.  IbidL 

4  When,  in  such  case,  the  services  of  the  boy  had  ceased  and  he  had 
attained  his  majority,  he  could,  if  entitled  to  recover  at  a\\,  have 
made  his  demand  and  brought  action  for  the  value  of  liis  services, 
the  void  contract  being  no  defense  and  of  no  eSect  to  eixXen^  tXie 
time  of  payment;  and  the  statute  of  limitationa  beg^^^^JJ^ 
oordingly.  l"^^ 

Vox*  108—46 
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Iinjuries  to  servants:  Negligence  of  feUoto-servants:  Contributory  negli- 
gence.   See  Railroads,  1-3,    Street  Railways,  22. 

5.  In  an  action  for  injuries  sustained  by  plaintiff  while  operating  a 

wood-embossing  machine,  caused  by  an  explosion  of  gasoline  gas, 
which  was  used  in  heating  the  metal  dies  of  the  machines,  a  find- 
ing in  the  special  verdict  to  the  effect  that  the  explosion  was  caused 
by  leakage  of  the  pipes  under  the  floor  of  the  small  building  in 
which  plaintiff  was  working,  which  conveyed  gasoline  from  an  out- 
side tank  through  the  inclosed  space  beneath  the  floor  and  up 
through  the  floor  to  the  machines,  is  held  unsupported  by  the  evi- 
dence, which  fails  to  show  affirmatively  that  there  was  any  such 
leakage  and  shows  conclusively  that  there  was  neither  explosion 
nor  combustion  beneath  the 'floor.     Musbach  v.  Wis,  Chair  Co,  57 

6.  It  having  been  shown  that  a  co-employee  of  plaintiff  was  in  the  habit 

of  permitting  gasoline  to  drip  from  the  burner  of  his  machine  after 
it  had  been  extinguished,  and  that  enough  gas  might  have  been 
formed  in  the  room  in  that  way  to  account  for  the  explosion,  there 
could  be  no  presumption,  from  the  mere  fact  of  the  explosion,  that 
there  was  any  defect  in  the  apparatus  supplying  the  gasoline,  but 
the  burden  was  upon  plaintiff  tx)  show  by  a  preponderance  of  rea- 
sonably direct  evidence  the  existence  and  proximate  efiScacy  of 
such  a  defect;  and  it  was  error  therefore,  even  upon  the  assump- 
tion that  the  accident  might  have  been  caused  either  by  a  defect 
or  by  the  co-employee's  negligence,  to  submit  those  two  possible 
causes  to  the  jury,  for  the  adoption  of  one  or  the  other,  as  if  they 
stood  on  an  entire  parity  as  to  quantum  of  proof  necessary  to  give 
either  its  legal  effect  ihidL 

Insurance  against  employer's  liability:  Illegal  employment  of  minor. 
See  Insurance,  19. 

Maxims. 
Damnum  absque  injuria,  545. 
De  minimis  non  curat  lex,  671. 
Qui  facit  i)er  alium  facit  per  se,  166. 
Res  judicata  pro  veritate  accipitur,  14. 
Stare  decisis,  295,  303. 

Measure  of  Damages.    See  Damages. 
Mechanics*  Liens.    See  Liens,  1-8. 
Merger. 

Of  causes  of  action.    See  Judgment,  4 

Of  prior  negotiations  in  lease.    See  Landlord  and  Tenant,  7. 
Minors.   See  Adoption.    Limitation  op  Actions,  2,   Master  and  Serv- 
ant, 1-4.    Street  Railways,  6-14 

Mistake.    See  Contracts,  4    Executors,  2,  8.    Reformation  op  In- 
struments. 

Money  had  and  receiveu    See  Landlord  and  Tenant,  1. 

MORTGAGEa 

See  Appeal,  1.     Chattel  Mortgages,     Fraudulent  Conveyances* 
3,  3,  7-10.    Guardian  and  Waru    Pleading,  2. 

1.  A  judgment  of  foreclosure  of  a  mortgage,  entered  without  compli- 
ance with  the  requirement  of  sec.  3187,  Stat&  1898,  that  a  notice 
of  liH  pendens  shall  be  filed  twenty  days  before  judgment  is  irregu- 
lar but  not  void,  and  the  court  has  no  power  to  set  it  aside,  because 
of  such  irregularity,  at  a  subsequent  term.  State  ex  reL  Fuller  v. 
Circuit  Court,  77 
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2.  One  who  executes  a  deed  under  seal,  containing  a  covenant  on  his 
part,  jointly  with  the  grantor  of  tJie  land  conveyed  by  the  deed,  to 
pay  a  certain  mortgage  on  the  land,  becomes  thereby  "personally 
liable  for  the  debt  secured  by  the  mortgage  "  and  **  upon  the  same 
contract  which  the  mortgage  is  given  to  secure,"  within  the  mean- 
ing of  sea  3156,  Stata  1898;  and  upMi  foreclosure  of  the  mortgage 
judgment  for  deficiency  may  go  against  hinu  Kuencr  tx  Smith,  549 

^  In  an  action  to  foreclose  a  second  mortgage  on  land  judgment  was 
entered  the  day  after  the  commencement  of  suit  to  foreclose  the 
first  mortgage,  and  before  a  notice  of  lis  pendens  had  been  fUed  in 
the  latter  action,  but  the  sale  on  said  judgment  took  place  after 
the  filing  of  such  notica  The  holders  of  the  second  mortgage 
were  not  made  parties  to  the  action  to  foreclose  the  first  mort- 
gage^ Held,  that  the  purchasers  at  the  sale  on  foreclosure  of  the 
second  mortgage  were  not  affected  by  the  filing  of  the  notice  of 
lis  pendens,  but  obtained  the  legal  title  and  right  to  the  possession 
of  the  land,  and  that  the  purchaser  at  the  sale  on  foreclosure  of 
.the  first  mortgage  obtained  no  possessory  right  as  against  such 
titl&    Roosevelt  v.  Land  d:  River  Co.  653 

MUNICIPAL  CORPORATION& 

Public  works:  Contracts:  Mandamus, 

L  Where  no  "  plan  or  profile  of  the  work  to  be  done  "  had  been  placed 
on  file,  as  required  by  the  city  charter  of  Milwaukee  (sec.  9,  subch. 
V,  oh.  184,  Laws  of  1874),  at  the  time  of  advertising  for  proposals 
for  a  public  work  or  improvement,  the  board  of  public  works  will 
not  be  compelled  by  mandamus  to  enter  into  a  contract  for  the 
work,  even  though  the  council  has  accepted  a  proposal  therefor 
and  directed  the  board  to  make  the  contract  State  ex  reL  O'Don* 
neU  V.  Benzenberg,  435 

Same:  Determination  of  damages:  Laches. 
2.  Sec.  113  of  the  city  charter  of  Superior  (ch.  124,  Laws  of  1891)  author- 
izes the  board  of  public  works  t-o  change  the  established  grade  of 
any  street,  but  provides  that  the  owner  of  abutting  property  may 
recover  his  damages  in  the  manner  set  foi-th  in  the  charter.  Sec. 
119  provides  that  before  any  established  grade  shall  be  changed  the 
board  shall  det-ermine  the  damages  and  benefits  which  will  accrue 
to  each  })arcel  of  real  escata  Proceedings  for  the  construction  of 
a  viaduct  changing  the  established  grade  in  front  of  the  relator's 
premises  were  instituted  in  July,  1899,  and  the  work  was  done 
shortly  thereafter,  without  any  action  being  taken  to  determine 
his  damaga  He  was  fully  cognizant  of  what  was  being  done,  but 
made  no  protest  and  no  demand  to  have  the  damages  determined 
until  in  March,  1900,  several  months  after  the  viaduct  had  been 
completed  and  opened  for  travel  Held  that,  because  of  his  laches, 
it  was  proper  to  refuse  to  compel  the  city  authorities  by  mandamus 
to  proceed  to  determine  the  damages.  State  ex  rel  Taylor  v.  Su- 
perior, 16 

S.  The  right  to  damages  in  such  case  being  entirely  statutory,  and  the 
charter  providing  a  way  in  which  they  shall  be  ascertained,  qttaere 
whether  such  remedy  is  not  exclusiva  Ibid. 

Street  improvements:  Change  of  grade:  Assessments:  Ecossessment. 

4  A  special  assessment  for  a  street  improvement,  whlcVi  v?aa  held  in- 
valid because  damages  from  change  of  grade  were  tiot  OLetfttmmed 
at  the  same  time,  as  required  by  the  Milwaukee  ^^^1  ^^^^^^^ >  ^* 
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within  the  purview  of  oh.  262,  Laws  of  1897,  and  sees  1210d-1210/; 
Stats.  1898»  providing  for  a  reassessment  when  a  special  assessment 
is  invalid  "  oy  reason  of  failure  to  observe  any  provision  of  law,  or 
by  reason  of  any  act  or  defect  in  the  proceedings  upon  which  such 
special  assessment    ...    is  based. '^    Sanderson  v.  Herman^   663 

6.  The  certificate  of  the  board  authorized  to  make  a  reassessment  that 

they  viewed  each  lot  and  cousidered  and  determined,  as  to  the 
same,  both  the  benefits  and  damages,  costs,  etc.,  less  benefits  re- 
sulting from  change  of  grade,  is  not  overcome  by  the  mere  fact 
that  each  lot  of  the  same  size  is  determined  to  have  received  the 
same  benefit,  especially  when  it  appears  that  all  the  lots  were  used 
and  affected  substantially  alika  IbitL 

&  A  statute  (ch.  262,  Laws  of  1897.  re-enacted  in  sees.  1210(i-1210/,  Stat& 
1898)  authorizing  a  reassessment  when  a  special  assessment  is  in- 
valid, is  not  unconstitutional  if  it  does  not  omit  any  requirement 
or  condition  which  the  legislature  could  not  have  (uspensed  with 
as  prerequisite  to  the  original  assessment.  /6idL 

7.  The  declaration  of  the  assessing  board  that  a  reassessment  was  made 

by  them  in  compliance  with  ch.  262,  Laws  of  1897,  which  before 
the  completion  of  their  proceedings  had  been  re-enacted  in  and 
superseded  by  seca  1210g;-1210/,  Stata  1898,  is  immaterial,  where 
the  pi-oceedings  complied  with  both  acts,  and  each  (whichever  waa 
in  force)  authorized  them.  Ibid. 

8.  Whether,  under  the  Milwaukee  city  charter,  an  attempted  change 

of  the  established  grade  of  a  street  by  resolution,  without  any  jieti- 
tion  therefor,  is  of  any  force,  and,  if  not  of  force,  whether  the  city 
had  power  to  improve  the  street  to  other  than  the  old  grade  at  the 
expense  of  lotowners,  is  immaterial,  where  there  was  practically 
no  change  in  the  actual  grade,  the  increased  elevation  of  the  new 
pavement  being  very  slight  and  only  in  the  center  of  the  street, 
and  not  involving  expense  in  grading  the  street  but,  on  the  con- 
trary, avoiding  the  expense  of  cutting  it  down  for  the  new  pave- 
ments Ibid* 

Public  schools:  Death  of  pupil  from  defects:  Liability, 

9.  In  maintaining  its  pnblio  schools  a  city  is  performing  merely  a  public 

duty,  and  it  is  not  liable  for  the  death  of  a  pupil  caused  by  sewer 
gas  escaping  into  the  school  building  from  a  sewer  therein  which 
had  negligently,  and  with  knowledge  of  the  city  authorities,  been 
allowed  to  become  out  of  repair  and  clogged  upk  Folk  u  MUtcau- 
kee,  S5d 

Naturalization.    See  Officers. 

Nbgativb  Tbbtimony.    See  Street  Railways,  & 

NEGLIGENCR 

See  Contracts,  1.    Master  and  Servant,  5,  &    Railroas&    Street 
Railways.    Trial^  1. 

L  To  establish  liability  for  an  injury  on  the  ground  of  negligence  a 
special  verdict,  besides  finding  the  particular  things  in  which  the 
defendant  was  negligent,  should  also  find  that  such  negligence 
was  the  proximate  cause  of  the  injury.  WiUs  v,  Ashland  L,,  P.  <Sb 
8.R.C0.  255 

2.  The  submission  of  a  question  as  to  whether  the  defendant  was 
"  guilty  of  such  want  of  ordinary  care  as  to  be  the  direct  or  proxi- 
mate cause  of  the  injury,"  together  with  instructions  to  the  effect 
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that  the  words  "direct"  and  "proximate"  mean  about  the  same 
thing,  was  error.  Ibid, 

S.  In  an  action  to  recover  damages  claimed  to  have  been  caused  by  ac- 
tionable negligence  of  the  defendant;  contributory  negligence  of 
the  plaintiff,  however  slight,  precludes  his  recovering  damages, 
notwithstanding  negligence  of  the  defendant,  however  great,  con- 
tributed thereto.    Bolin  v.  C,  St  P.,  M.6bO,ILCo.  8?3 

4  If  a  person  injure  another,  either  actually  or  constructively  intend- 
ing to  do  so,  the  injury  is  not  attributable  strictly  to  negligence, 
but  to  that  degree  of  misconduct  called  wilful  misconduct  m  the 
law,  which  this  court  has  classed  as  gross  negligence,  though  it  has 
no  element  of  inadvertence,  a  necessary  element  of  negligence^ 

Ibid, 

5.  If  an  injury  be  wilfully  inflicted  within  the  meaning  of  the  rule  last 

stated,  contributory  negligence  on  the  part  of  the  injured  person 
will  not  preclude  his  recovering  damages  therefor;  neither  will  the 
act  that  he  was,  at  the  instant  of  receiving  such  iniury,  a  wilful 
trespasser  upon  the  property  of  the  person  guilty  of  the  wilful  act. 

Ibid, 

t.  It  is  not  sufficient  to  warrant  a  reasonable  inference  of  that  intent 
necessary  to  a  wilful  injury  to  show  that  the  alleged  guilty  party 
ought  reasonably  to  have  anticipated  that  such  a  result  was  merely 
within  reasonable  probabilities,  else  mere  want  of  ordinary  care 
would  have  that  effect  To  warrant  such  inference  the  circum- 
stances must  be  such  that  a  man  of  ordinary  intelligence  would 
expect  such  an  injury  to  occur.  Ibid, 

7.  The  rule  that  if  plaintiff  was  placed  in  a  situation  of  danger  by  de- 
fendant's negligence,  and  was  compelled  to  choose  one  of  several 
lines  of  action  in  the  presence  of  imminent  danger,  the  fact  that 
he  did  not  choose  the  oest  means  of  escape  does  not  charge  him 
with  negligence,  is  not  applicable  to  a  case  where  plaintiff,  by  his 
own  negligence,  had  placen  himself  in  the  position  of  danger.  Dumr 
mer  v.  Milwaukee  E,  R,  6b  L,  Co,  589 

6.  The  doctrine  of  comparative  negligence  does  not  prevail  in  this 

state.    Tesch  v.  Milwaukee  K  R,  &  L.  Co,  693 

9.  The  doctrine  in  this  state  is  that  contributory  negligence  of  the 
plaintiff,  however  slight,  precludes  his  recovering  of  the  defendant 
on  the  ground  of  negligence,  regardless  of  the  degree  thereof,  speak- 
ing of  conduct  characterized  by  inadvertence,  not  that  misconduct 
known  in  the  decisions  of  this  court  as  gross  negligence.         Ibid, 

Negotiable  iNSTRUMENTa    See  Bills  and  Notes. 

NEW8PAPEB&    See  Libel. 

NEW  TRIAL. 

See  Appeal,  17.    Judgment,  !• 

1.  The  issue  being  whether  plaintiff  was  to  receive,  for  looking  after 
defendant's  vacant  buildings,  etc.,  compensation  in  addition  to  the 
use  of  one  of  such  buildings  as  a  dwelling  rent  free,  the  failure  of 
defendant,  previous  to  the  trial,  to  interview  a  clerk  employed  by 
him  in  a  store  about  six  miles  distant,  at  which  plaintiff  traded, 
to  ascertain  what  such  clerk  knew  concerning  the  case,  is  held  such 
a  lack  of  diligence  as  to  justify  the  denial  of  a  motion  for  a  new 
trial  based  on  an  alleged  discovery  that  plaintiff  had  made  admis- 
sions to  such  clerk.    Scott  v,  Hobe,  239 
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2.  In  an  action  upon  an  account  stated  the  denial  of  a  motion  for  a  new 
trial  on  the  ground  of  newl^  discovered  evidence,  consisting  of  a 
letter  from  plaintiff  which  it  is  claimed  tends  to  dispute  the  justice 
of  an  item  in  the  account,  is  held  not  an  abuse  of  discretion.  Roehr- 
ester  M.  T,  Works  v.  Weiss,  545 

8.  In  an  action  bv  son  against  father,  both  being  physicians,  for  plaint- 
iff's services  in  consulting  with  defend&nt  in  his  practice,  it  is  held 
that  a  verdict  for  $11,000,  which  the  trial  court  reduced  to  $6,000* 
did  not  represent  that  calm,  fair,  and  impartial  consideration  which 
should  characterisse  the  decision  of  questions  of  fact;  that  passion 
and  prejudice  probably  affected  the  decision,  not  merely  of  the 
question  of  damages,  but  also  of  the  other  questions  in  tne  case; 
and  that  therefore  the  trial  court  should  have  granted  a  new  trial 
absolutely.    McNamara  v,  McNamara^  61S 

NONRESIDENT&    See  OFFICEB& 

Notice. 
Of  entry  of  order.    See  Appeal,  S. 
Of  appeal    See  Appeal,  4.    Insane  Persons,  2. 
Of  fraud.    See  Fraudulent  Conveyances.  6, 11. 
Of  motion.    See  Injunctions,  1. 
Of  pendency  of  action.    See  Lis  Pendens. 
Of  sale  of  land  for  taxes.    See  Taxation,  & 

Nxtisanges.    See  Municipal  Corporations,  0. 

OFFICERa 

Proceedings  to  try  title:  Nonresidents:  Naturalization:  Res  adjudicatcu 

On  November  18, 1898,  appellant  became  a  citizen  of  the  United  States 
by  the  jud^ent  of  a  district  court  of  the  state  of  Minnesota  ren- 
dered on  evidence  as  to  his  residence  in  that  state  to  the  effect  that 
he  had  resided  there  continuously  for  the  year  immediately  pre- 
ceding his  application;  and  in  September,  1899,  pursuant  to  an  ap- 
pointment to  the  office  of  lumber  inspector  of  tlie  Thirteenth  dis- 
trict of  Wisconsin,  then  held  by  the  relator,  he  formally  qualified 
therefor,  and  thereupon  demanded  possession  of  the  books  and 
papers  of  the  office,  which  demand  was  complied  with,  the  relator 
supposing  appellant  to  be  eligible  to  the  office.  Thereafter  the  re- 
lator was  informed  that  api>ellant  was  not  an  elector  of  the  state 
of  Wisconsin,  and  thereupon  he  commenced  this  action  to  regain 
possession  of  the  office  upon  the  ground  that  he  was  entitled 
thereto  till  a  person  should  be  appointed  and  should  qualify  who 
was  eligible  to  the  position.  The  cause  was  tried  by  the  court  with 
a  jury.  The  recora  of  the  proceedings  of  the  Minnesota  court  was 
received  in  evidence  against  a  general  objection,  and  was  held 
conclusive  upon  appellant  on  the  question  of  his  eligibility  to  the 
office.    Held: 

1.  Proceedings  to  try  the  title  to  an  office  constitute  a  civil  ac- 
tion in  which  controverted  questions  of  fact  are  triable  by  a  juiy 
as  a  matter  of  right 

2.  The  record  of  the  naturalization  proceedings  was  properly  re- 
ceived in  evidence,  (a^  as  an  admission  against  interest,  (b)  as  a 
former  adjudication  as  to  a  material  fact,  hence  binding  upon  the 
appellant 

8.  The  naturalization  proceedings  were  in  effect  an  action  in  rem 
and  the  result  binding  upon  the  world  not  only  as  to  the  ultimate 
fact  established  but  tlie  facts  upon  which  such  result  was  based 


Wis.]  index.  Yll 


4  It  appearing  conclusively  that  the  adjudication  of  citizenship 
by  the  Minnesota  court,  as  to  residence  in  the  state  of  Minnesota^ 
was  based  wholly  on  proof  of  a  year's  residence  there  immediately 
preceding  the  making  of  the  application  for  citizenship,  the  truth 
thereof  was  vital  to  the  conclusion  reached,  and  the  decision  on 
that  xx>int  necessarily  became  a  part  of  the  judgment  and  is  as 
binding  upon  appellant  as  the  judgment  itself,  regardless  of  whether 
the  federal  statute  calls  for  the  {Articular  year's  residence  covered 
by  the  proof  or  not 

5.  The  conclusiveness  of  the  judgment  of  the  Minnesota  court  is 
ruled  by  the  doctrine  regarding  judgments  in  rem  and  the  rule 
that  the  res  adjudicatOy  as  to  a  final  judicial  determination,  extends 
to  every  proposition  assumed  or  decided  by  the  court  upon  which 
the  final  conclusion  is  based.  State  exrel  Atkinson  v,  McDonald,  8 

County  officers.    See  Counties,  1,  2. 

County  derk  and  treasurer.    See  Taxation,  2. 

District  attorney.    See  Criminal  Law,  2. 

Of  bank.    See  Banks  and  Banking. 

Of  other  corporations.    See  Corporations,  5-7.    Libel  and  Slandbb, 

2,  8.      WITNESSES,  1. 

Opinion  evidence.    See  Insane  Persons,  8. 

PARENT  AND  CHILD. 

See  Adoption.    Master  and  Servant,  2-4 

In  an  action  by  a  parent  to  recover  for  loss  of  the  services  of  a  minor 
child,  evidence  as  to  the  parent's  pecuniary  condition,  the  amount 
of  his  property,  his  earnings,  and  the  size  of  his  family,  is  inadmis- 
sibla    Holdndge  v.  Mendenhall,  1 

Parties.    See  Corporations,  8,  7.    Counters,  8-10.    Executors,  2  (3). 

Pleading,  1.     Sales,  4.    Torts.     Vendor  and  Purchaser,  2. 

WiLifi,  2l    Witnesses.  1. 
PAUPEE&    See  Counties,  1. 

PAYMENT. 
See  Bills  and  Notes,  5.    Insurance,  1 

1.  A  written  receipt,  signed  by  a  corporation  and  acknowledging  pay- 

ment of  an  account,  though  contradicted,  after  the  death  of  the 
debtor,  by  several  witnesses,  officers  of  the  corporation,  is  h^ld  suf- 
ficient evidence  of  payment  to  cany  that  question  to  the  jury. 
•  Twohy  Mercantile  Co.  v.  Estate  of  McDonald^  21 

2.  The  words  "  Received  payment  in  full,"  written  at  the  foot  of  a  bill 

specifying  the  amount  due,  do  not  make  it  anything  more  than  a 
mere  receipt,  which  may  be  explained,  varied,  or  contradicted  by 
parol.  IhidL 

8.  An  order  directing  the  drawee  to  pay  money  to  a  third  person  and 
charge  it  to  a  certain  account  between  the  drawer  and  drawee 
becomes,  when  accepted  and  paid,  a  contract  definiteVy  appVying 
the  money  paid  to  said  accoimt    Hassard  v.  TomHns,  IB^ 

Penalty  or  liquidated  damages?    See  Damages,  2. 

Perpetuities.    See  Willb,  8. 

Physicians  and  Surgeons.    See  New  Trial,  3. 

Place  op  Trial.    See  J^^damus. 
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PLEADING. 

See  Adoption,  1.  Appkal,  8, 10.  Banks  and  Banking.  Champerty,  2l 
Chattbl  Mortgages,  3.  Corporations,  1,  3.  Criminal  Law,  a 
Fraudulent  Conveyances,  5.  Insurance,  a  Judgment,  L 
Landlord  and  Tenant,  4.    Limitation  op  Actions,  8-a 

1.  A  demurrer  on  the  ground  that  there  is  a  defect  of  parties,  which 

fails  to  state  whetlier  the  defect  consists  in  the  omission  of  a  plaint- 
iff or  a  defendant  or  to  name  the  person  who  should  be  made  a  party, 
is  insufficient  under  sees.  2649,  2651,  Stats.  1898,  to  raise  that  ques- 
tion.   Emerson  v.  Schmndtt  167 

2,  After  the  commencement  of  an  action  upon   an  open  account 

the  defendant  therein  brought  an  action  to  foreclose  a  mortgage 
executed  to  him  by  the  plaintiff  and  not  put  in  issue  by  the  plead- 
ings in  the  former  action.  On  the  trial  of  the  former  action,  while 
the  foreclosure  action  was  still  pending  and  undetermined,  the 
mortgagor  was  allowed  to  give  evidence  tending  to  prove  that  the 
note  secured  by  the  mortgage  had  been  fully  x)aid  and  satisfied. 
Held,  improper.     Weille  v.  Reinhard,  72 

Pledge  of  corporate  stock.    See  Corporations,  8,  4 

Positive  and  negative  testimony.    See  Street  Railways,  9. 

Possession.  See  Chattel  MoRTGAGEa  Mortgages,  a  Taxation,  4 
Vendor  and  Purchaser,  a 

Practice.  See  Action.  Appeal.  Attachment,  1.  Certiorarl  Cham- 
perty, 2.  Costs.  Criminal  Law  and  Praoticb.  Injunopions. 
Insane  Persons,  2.  Interest.  Judgment.  Landlord  and  Ten- 
ant, 4  Lis  Pendens.  MANDAMua  Mortgager  L  New  Trial. 
Pleading.    Process.    Triau    Verdict. 

Prescription.    See  Highways.  3. 

Presumptions.  See  Adoption,  2.  Building  Contraots»  2.  Criminal 
Law,  5,  6.    Insurance,  13.    Master  and  Servant,  1-& 

Principal  and  Agent.  Brokers.  See  Coumtibb»  &  Landlord  and 
Tenant,  6.    Liens,  5.    Sales,  4-^ 

PRINCIPAL  AND  SURETY. 

See  Building  Contracts,  1.     Contracts,  2.     Corforations^  d  81 
Guardian  and  Ward.    Libns^  a 

A  surety  who  has  not  paid  the  debt  of  his  principal  cannot  maintain 
an  action  in  equity  to  have  a  fraudulent  conveyance  by  the  prin- 
cipal set  aside  and  the  property^  conveyed  subjected  to  the. pay- 


ment of  the  debt    JSllis  v.  S,  W.  Land  Co.  818 

Privileged  CoMMUNiCATiONa    See  Witnesses*  2, 8. 

PROCESS. 

Bee  Attachment,  1.    Lis  Pendens,  L 

1.  Under  sec.  2640,  Stats.  1898  (providing  that  the  application  for  an 
order  directing  service  by  publication  shall  be  oased  upon  the 
complaint  and  an  affidavit,  "together  showing  the  facts  required 
to  exist  *'),  such  facts  must  be  shown  to  exist  at  the  time  the  order 
is  made,  L  a  the  order  must  follow  the  affidavit  within  a  reason- 
able timOi  An  affidavit  made  two  weeks  before  the  order,  based 
in  part  on  a  sheriff's  return  filed  six  weeks  prior,  is  held  in  this  case 
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not  a  sufficient  foundation  to  support  the  order.  Roosevelt  v.  Land 
A  River  Co,  663 

2.  Sec.  2641.  Stats.  1898,  which  makes  the  order  presumptive  proof  of 
the  existence  of  ail  facts  required  to  exist,  etc.,  does  not  apply  in 
such  a  case,  where  the  record  shows  that  the  order  was  made  upon 
insufficient  proof.  lotd. 

Phomissory  NoTEa    See  Bills  and  Notes. 

Pbozimate  Cause.  See  Master  and  Servant,  6.  Negligence,  1,  2l 
Street  Railways,  1-4,  7,  8. 

Publication  of  summons.    See  Process. 

Public  Improvements.    See  Municipal  Corporations,  1-& 

Public  Poucy.    See  Insurance,  17. 

Public  Schools.    See  Municipal  Corporations,  9. 

Quo  Warranto.    See  Officers. 

RAILROADa 
See  Street  Railways. 
Injuries  to  employees:  Contributory  negligence:  Assumption  of  risk, 
1.  Plaintiff's  intestate,  a  brakeman  on  an  ectst-bound  train  which  had 
been  stopped  by  some  obstruction  while  passing  from  the  main 
track  onto  a  side  track  at  a  station,  about  midnight,  was  sent  back 
about  half  a  mile  to  the  west  with  lanterns  and  torpedoes  to  signal 
any  train  coming  from  that  direction.  By  the  rules  of  the  com- 
pany a  red  lantern  placed  between  the  tracks  was  a  danger  signal, 
requiring  all  trains  to  stop.  Meanwhile,  the  obstruction  being  re- 
moved, the  train  passed  onto  the  side  track,  and  another  train, 
which  had  come  from  the  east,  started  westward.  The  intestate 
had  then  been  gone  about  fifteen  minutes.  It  did  not  appear 
whether  or  not  the  engineer  of  the  west-bound  train  had  any 
knowledge  respecting  him.  His  red  lantern  was  standing  between 
the  rails  about  half  a  mile  west  of  the  station,  and  his  white  lan- 
tern outside  of  the  rails.  The  track  from  the  station  to  this  point 
was  straight  and  the  lanterns  in  plain  sight  The  west-bound  train 
had  acquired  a  velocity  of  ten  or  fifteen  miles  an  hour  when  it  ran 
over  the  lanterns,  breaking  the  red  one,  and  ran  over  and  killed  the 
intestate,  who  must  have  been  struck  within  a  few  feet  of  the  lan- 
terns. There  was  no  evidence  as  to  the  giving  of  any  signals. 
Held  that,  as  a  matter  of  law,  the  deceased  must  have  had  knowl- 
edge of  the  approaching  train  and  have  been  guilty  of  contribu- 
tory negligence.  Winslow,  J.,  dissents.  Buchmaster  v,  C.  6b  N, 
W.  R.  Co,  853 

2b  As  a  locomotive  was  backed  out  of  the  roundhouse  the  fireman,  who 
had  never  before  made  a  trip  on  that  particular  engine,  called  the 
engineer's  attention  to  the  absence  of  the  proper  metallic  shield  on 
the  indicator  glass  of  the  lubricator,  telling  him  he  must  get  a 
shield,  and  the  engineer  promised  to  do  sa    The  place  to  procure 
a  shield  was  at  the  rounahousa    The  fireman  knew  fully  the  dan- 
^r  of  leaving  the  glass  unguarded.    The  engine  did  not  start  on 
its  trip  until  about  two  hours  later,  during  which  time  it  wa^ 
located  at  some  distance  from  the  roundhouse,  and  the  fireman 
was  with  it,  working  about  the  cab,  with  every  opportumt^  \^  ob- 
serve whether  the  shield  ^^^  P'^*  ^^  place  or  noV,  an^  'w\iWi  the 
engine  started  on  its  friP  be  must  have  knowu  that  t^^  ^\asB^aa 
still  unguarded.   AVv*'%,  three  hours  later.  durinR tHft  tr^^Oi^^^^^ 
exploded,  causing  i^^ij^^o  the  fireman.  HeZd,  tVi^^Yv©  V^^-^^*^^^ 
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the  risk.  The  reasonable  time  during  which,  if  at  all,  be  might 
continue  in  the  service  upon  the  faith  of  the  engineer's  promise  to 
procure  the  shield,  expired  when  the  engine  started  on  its  tripi  A!- 
brecht  v,  C.  <fc  N.  W,  R  Co,  530 

3.  Whether  in  such  case  the  engineer  stood  in  the  master's  place  in  re- 

spect to  guarding  the  glass  so  as  to  provide  a  reasonably  safe  place 
in  wliich  the  fireman  might  work,  so  that  the  fireman  had  a  right 
to  continue  at  work  upon  the  faith  of  the  engineer's  promise,  is 
considered  but  not  decided.  Ibid, 

Injuries  to  trespassers  on  trains:  Intent 

4.  A  railway  company  is  not  obliged  under  all  circumstances  to  stop 

its  train  before  requiring  a  wilful  trespasser  thereon  to  cease  his 
unlawful  conduct.    Bolin  v,  C,  St  P.,  Jtf.cfcO.i2.Ca  333 

5.  If  a  railway  train  be  not  going  at  a  dangerous  rate  of  speed  for  a 

trespasser  thereon  to  leave  it,  having  regard  to  existing  circum- 
stances and  the  general  custom  of  persons  of  his  class  in  respect 
to  boarding  and  leaving  such  trains  while  moving,  and  he  cease 
the  trespass  by  jumping  from  the  train  pursuant  to  the  command 
of  a  trainman  unaccompanied  by  any  act  of  such  trainman  rea- 
sonably calculated  to  C4iuse  such  trespasser  to  lose  his  self-control, 
the  circumstances  will  not  tend  to  show  intent  on  the  part  of  such 
trainman  to  commit  a  wilful  injury.  IhifL 

6.  If  a  trainman  command  a  wilful  trespasser,  riding  on  the  bumpers 

of  a  freight  train  moving  at  the  rate  of  four  or  five  miles  an  hour, 
and  whom  such  trainman  has  reasonable  ground  to  believe  is 
skilled  in  jumping  on  and  off  trains  under  the  existing  circum- 
stances, no  means  reasonably  calculated  to  cause  such  trespasser 
to  lose  his  self-control  being  used  to  enforce  the  command,  an  in- 
tention to  injure  such  trespasser,  necessary  to  a  wilful  injury,  can- 
not reasonably  be  inferred  therefrom.  Ibid. 
Rape.    See  Criminal  Law,  1,  4,  8. 

Ratification.    See  Counties,  2.    Landlord  and  Tenant,  2l 
RbaLtEstate  Brokers.    See  Brokers.    Landlord  and  Tenant,  & 

Real  Property.  See  Attachment.  Brokers.  CnsTOMa  Ejectment. 
Fraudulent  Conveyances.  Guardian  and  Ward.  Highways. 
Injunctions.  2.  Landlord  and  Tenant.  Liens.  Limitation  of 
Actions,  1,  2.  Lis  Pendens.  Master  and  Servant,  8.  Mort- 
gages. Reformation  of  Instruments.  Taxation.  Trl'sts. 
Vendor  and  Purchaser.    Verdict,  3.    Waters.    Wills,  a 

Reasonable  Doubt.    See  Criminal  Law,  7. 

Reassessment.    See  Municipal  Corporations,  4-& 

Receipt.    See  Payment,  1,  3. 

Receivers.    See  Garnishment,  2.    Vendor  and  Purchaser. 

Recording  Acts.    See  Ejectment,  2-4. 

Redemption  from  tax  sales:  Custody  of  moneya    See  Taxation,  2l 

Referee's  findings.    See  Appeal,  11. 

REFORMATION  OF  INSTRUMENTS. 

See  Contracts,  4 

1.  Solemnly  executed  instruments  are  not  to  be  set  aside  or  reformed 
except  upon  evidence  sufficient  to  establish  mistake  or  frand  so 
clearly  as  to  leave  no  substantial  doubt  Baumann  v.  Lupinski,  4.'»l 
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2l  a  finding  of  the  trial  court  that  an  absolute  conveyance  of  land  hj 
a  person  since  deceased  to  one  of  her  daughters  was  obtained  by 
fraud  of  the  grantee,  and  that  it  should  be  reformed  so  as  to  im< 
pose  upon  it  a  reservation  of  the  payment  of  certain  sums  to  other' 
daughters,  is  held  to  be  unsupported  by  the  evidence  (stated  in 
the  opinion),  which  fully  establishes  the  intentional  execution  of 
the  deed  without  reservation  or  condition.  Ibid, 

8.  Declarations  consistent  with  a  mere  promise  on  the  part  of  the 
grantee  that  certain  sums  shall  be  paid  are  of  themselves,  alone, 
insufficient  to  establish  that  a  reservation  or  condition  was  in- 
tended to  be  incorporated  in  a  deed.  Ibid, 

Remedies:  (Concurrent    See  Judgment,  8,  i. 

Rescission.    See  Contracts,  5. 

Reservations    See  Reformation  of  Instruments,  2,  S, 

Residence.    See  Officers. 

Return  on  appeal    See  Appeal,  7. 

Reversal.    See  Appeal,  Affirmance  and  reversal. 

Review  on  appeal    See  Appeal,  9-13. 

Right  op  Way.    See  Street  Railways,  18-21 

Roads  and  Streets.    See  Customs.    Highways.    Municipal  Corpo- 
rations, 2-&    Street  Railways,  17-21. 

Rules  of  Court. 

Supreme  Court  Rule  XX  (Waiver  of  motion  for  rehearing),  304,  352. 

Supreme  Court  Rule  XXXII  (Remitting  excess),  520. 

Circuit  Court  Rule  XI,  sec.  6  (Orders  referring  to  records,  etc.),  254, 255. 

Sale  of  Land:    See  Brokers.    Guardian  and  Ward.    Limitation  of 
Actions,  1,  a    Taxation,  3, 4    Vendor  and  Purchaser. 

SALES. 

1.  A  written  contract  for  the  sale  of  beans  "delivered  East  St.  Louis  " 

is  plain  and  unambiguous,  and  parol  evidence  as  to  the  meaning  of 
the  word  "  delivered "  is  not  admissible.  Lippert  v,  Saginaw  M, 
Co,  512 ' 

2.  Defendant  sold  to  plaintiff  a  car  load  of  beans,  to  be  shipoed  imme- 

diately and  delivered  at  East  St  Louis,  and  on  the  same  day  plaint- 
iff contracted  to  sell  them  to  another  person  at  said  placa  Three 
weeks  later  plaintiff's  vendee  canceled  his  contract  because  of  de- 
fendant's delay  in  delivering  the  beans,  and  defendant  afterwards 
admitted  its  responsibility  for  such  delay,  but  declined  to  take  the 
beans  back  or  take  charge  of  their  sale  or  advise  what  should  be 
done  with  them.  Plaintiff  afterwards  sold  them  at  a  loss.  Held^ 
that  defendant  was  liable  for  the  damages  caused  by  the  unneces- 
sary delay  in  delivering  the  beans.  Ibid, 
8.  The  recoverable  damages  in  such  a  case  do  not  include  traveling  ex- 
penses of  plaintiff,  lawyer's  fees,  or  money  paid  for  photographs, 
tele^'ams,  exchange,  etc..  but  are  limited  to  such  as  are  reasonably 
considered  to  have  been  in  contemplation  of  the  parties,  at  the 
time  of  making  the  contract,  as  the  probable  result  of  its  breach. 

Ibid, 
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4  If  a  consignee  of  goods  is  at  liberty,  under  the  contract  between  him 
and  the  consignor,  to  sell  at  any  price  be  likes  and  receive  pciv- 
ment  at  any  time  he  likes,  but  is  to  be  bound,  if  he  sells  the  ^ooas, 
to  pay  the  consignor  for  them  at  a  fixed  price,  their  relation  is  not 
that  of  principal  and  agent,  and  the  consignor  cannot  maintain  an 
action  against  the  purchaser  for  the  price.  Northern  Electrical 
Mfg.  Co,  V.  J,  a  Wagner  Co,  584 

5.  A  consignee  may,  hy  the  terms  of  his  agreement,  be  the  agent  of 
the  consignor  until  the  consi^ed  goods  are  sold,  and  when  they 
are  sold  become,  as  between  him  and  the  consignor,  the  purchaser 
of,  and  principal  debtor  for,  the  goods.  Ibid. 

0.  Where,  in  an  action  by  the  consignor  against  a  pirchaser  from  the 

consignee,  defendant  claimed  that  at  the  time  of  his  purchase  the 

consignee  was  not  an  agent  but  a  vendee  of  the  plaintiff,  evidence 

that  prior  to  the  action  the  plaintiff  exacted  payment  from  the 

^  consignee  and  drew  upon  the  latter  for  the  price  is  admissibl&  IbidL 

Schools:   Death  of  pupil  caused  by  defective  sewer:  Liability.    See 
Municipal  Corporations,  9. 

SEAI&    See  Frauds,  Statute  of. 

Seisin.    See  Wills,  8. 

Service  by  Publication.    See  PEOCEsa 

Settlement.    See  Comprohise  and  Settlement.    Witnesses,  8. 

Special  Verdict.     See  Appeal,  17.     Bills  and  Notes,  4    Nbgu- 
OENCB,  1,  2.    Street  Railways,  1»  2^  6»  12,  la     Trial^  2,  3,  6»  & 

Verdict. 

Standard  Fire  Policy.    See  Insurance,  11,  la 

State  and  Federal  Courts.    See  Courts,  1.    Garnishment,  9l 

Statute  op  Frauds.    See  Frauds,  Statute  of. 

Statute  op  Limitations.    See  Limitation  of  AonoNS. 

STATOTEa 

Constitutionality,  See  Criminal  Law,  a  Municipal  Corforationb,  4L 
AmendmenU  revision,  and  re-enactment  See  Municipal  Corporatioi^  7. 
Construction.  See  Action.  Adoption.  Appeal,  1-6,  la  Costs,  1,  2. 
Counties,  8-7.  Ejectment,  8,  4.  Frauds,  Statute  op.  Fraudu- 
lent Conveyances,  4.  Highways,  1,  2.  Injunctions,  1,  a  In- 
sane Persons,  2.  Insurance,  la  Landlord  and  Tf.nant,  8l 
Libel,  1.  Liens,  9.  Limitations,  2-4  Lis  Pendens.  Morf- 
gages,  1,  a  Municipal  Corporations,  1-a  Pleading,  L  Pro- 
cess.   Taxation,  2-4    Tiual,  4    Wills,  a    Witnesses. 

If,  viewing  a  statute  from  the  standpoint  of  the  literal  sense  of  its 
language,  it  is  unreasonable  or  absurd,  an  ob^urity  of  meaning 
exists  calling  for  iudicial  construction;  and  if  its  real  purpose  can 
be  discovered  b^  looking  to  the  act  as  a  whole,  to  the  subject  mat- 
ter with  which  it  deals,  and  to  its  reason  and  spirit,  and  such  par- 
pose  can  reasonably  be  said  to  be  within  the  scope  of  the  langiia^ 
used,  it  must  be  taken  to  be  a  part  of  the  law  the  same  as  if  it 
were  plainly  expressed  by  the  literal  sense  of  such  language.  Sice 
V.  Ashland  Co.  180 
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STATUTES  CITED,  Bra 

Constitution  of  wiboonbin. 

STATUTES  OF  10W5  — OOD. 

Art.  XI, 

sea  8  (amendment  of 

Sections  1210c  1210/ 

66%  668,  666, 

1874) 

148 

669 

Session  Laws. 

« 
Section 

1265,1269  . 
1513     -       ' 

.  .  174 177 
.       .       .    557 

186a  Ch.  264,  seo&  9, 10, 19    - 

479 

w 

1517     - 

.       -       -    556 

1861.     " 

139,  sea  2         -       - 

479 

M 

1694     •       • 

.       -       -    634 

1872.    " 

184    -       -       -       . 

143 

M 

1728a  . 

-       .     207.210 

1874.     " 

184,  subch.  Ill,  sea 

U 

1751     -       . 

-    528 

13  -       -       - 

489 

M 

1773     .       . 

.       .        -    457 

1874    « 

184  subch.  IV,  seca 

a 

1818     -       . 

-        .        -    351 

5.7         -       - 

439 

M 

1931     -        . 

.       .     281,232 

1874    « 

184  subch.  V,  sea  2 

439 

u 

2027     . 

.       -     626,631 

1874.    " 

184,      «       V,    "    9 

485, 

M 

2046     -        . 

.       .       -    631 

439 

Sections  2073-2075    - 

.       .     626,630 

1874.    " 

184      "      V,   seca 

Section 

2076     - 

.    630 

10,  13,  17,  20, 

<( 

2081     - 

.       -     626, 630 

23, 24      -       - 

439 

Sections  2086,  2089    • 

.    630 

1874    « 

184  subch.  VII,  sea 

Section 

2204    497,500,502,503,620. 

7     -       -       - 

666 

625 

1874    " 

184  subch.  Vn,  sec. 

M 

2242     .       . 

.      497, 501-503 

8     -     666, 667, 671 

U 

2302     -        . 

.       -       -      52 

1880.    - 

220     -       -       -       - 

206 

M 

2304     -        . 

.       -       -    289 

1881.    « 

80     ...       . 

206 

M 

2307     -        . 

-       -     649,552 

1887.     " 

241     -        -        -        . 

404 

M 

2317     -        . 

.       .       -    185 

1891.     " 

124,  sea  113      -        16, 18 

Sections  2594r-2596    • 

.        -       -    393 

1891.     « 

124.    "    119      -  16, 19,  20 

Section 

2609a  -       - 

-        -    154 

1895.     « 

203     -       -        .       - 

556 

<• 

2610     -       . 

.    172 

1897.    « 

262     662,663,666,669,670 

«4 

2640     -       ' 

-     658,657.658 

Reyibeo  Statutes  of  1878 

M 

2641     -       . 
2649     - 

.  -  653,659 
.        -    167,172 

Sections 

580-604m  (ch.  32)     - 

141 

« 

2649,  subd. 

7       -    291,293 

Section 

1773     .       -       -       - 

464 

U 

2651     -     1( 

$7,  172,  291,  293 

(( 

2039     -       -       -     626.631 

u 

2654     .       • 

.        -        -    172 

M 

2789     ...       • 

162 

u 

2668     - 

■     427,530,681 

it 

2918,  subcL  5     - 

161 

u 

2674     -       . 

.       .       -    428 

tt 

2920    .... 

162 

u 

2766     - 

.       -       .    186 

M 

3515    -        .       -     249.252 

u 

2774     -       . 

.        -        -    485 

u 

2780     .       . 

.       .    269.273 

a  &  R  Annotated  Statutes. 

« 

2781     - 

.  '    -    268.  272 

Sections  1168, 1168a         -       - 

206 

M 

2789     -       . 

.     147,  161,  162 

u 

2792     - 

-    154 

Statutes  of  1898. 

M 

2811a  .      1 

89-191, 195,  196 

Sections 

580-604a  (ch.  32)       - 

141 

« 

2814     - 

-       -    268.272 

Section 

(503   137,140,141,304  308 

M 

2820     - 

.        .        -    448 

u 

604     -       -       -     804  308 

« 

2829     - 

.       -       .    116 

u 

604c  -       .        -       - 

557 

U 

2853     .        . 

.        .       -      82 

u 

656     -       -       -     140 

.141 

U 

2857    .       . 

.    155 

M 

658    137,140-142,144,145 

M 

2865     .       . 

.        .        -      73 

M 

659    -       -       -     187 

.142 

Sections  2883-2885   < 

.       .        .    284 

M 

1061     -       .       -       - 

318 

M 

2918-2964(0 

h,129)     .    393 

M 

1130     -       .     105,197,206 

Section 

2918     • 

-       .     161,394 

« 

1165     .       -       -     205,206 

M 

2918,  subd. 

5       .       -    160 

M 

1168     -       -       .     203,206 

M 

2918,     •* 

7        -     «88,893 

M 

1187     .       -        -       - 

198 

U 

2920     . 

.       -    160 

U 

1210(1  -     662,  663,  666,  667, 

4€ 

2932     - 

.     »8ft,«^%,«ft4 

669, 670,  672 

U 

3042      - 

•  ^i,4n^ 
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STATUTKS  CITED,  Era-con. 

Statutes  of  1898- 

-con. 

Statutes  of 

1898  — con. 

Section 

8050 

. 

.       -    355 

Section  8953    - 

-       .       -      31 

ti 

3061 

.     467,  468,  479.  480 

3966    - 

.       .        -    393 

<( 

3060 

. 

-       ■    467 

*'        3981     - 

-       .     387,392 

«• 

8069,  subd.  1 

-     283-384 

Sections  4021, 4033 

-     234, 237 

(f 

30G9, 

*'     3 

77,  78 

"        4035-4027 

-       •        -    630 

u 

3069, 

"     3 

-77,79.479 

Section  4030    - 

.       .        -    387 

M 

3088 

.       -     408, 416-418 

4033     . 

-        -        -    391 

« 

3156 

. 

-     549, 553 

"        4035     . 

.      275,378,379 

« 

3187 

77,79,408.412.413, 

«        4089    - 

.        -         31, 24 

416-418,  652.  661 

«        4076     - 

-        .        .    497 

M 

3815 

. 

-        -    376 

«       4195     - 

•       -     549, 55:i 

U 

3329 

. 

-      164, 166 

"        4199     - 

-        .        -    463 

« 

3463 

•        ■ 

.        -      11 

«        4218     - 

-     103, 105, 106 

<( 

3464 

• 

-        -      13 

«        4331     - 

-       -     103. 106 

M 

3807 

. 

-       -    337 

"        4333     - 

.       -        -    3«9 

M 

3.S23 

. 

-    105 

«        4223,  subd 

8       .       2.5, 521 

« 

3S41 

. 

-     285. 289 

«        4233     - 

-        -     103, 106 

« 

3924 

. 

-        -      31 

Sections  4239, 4340 

-      408, 418,  419 

(( 

3940 

. 

35,  31 

Section  4343    - 

.     190. 191 

<l 

3943 

>       • 

-      31 

*♦       43o6a- 

•       -     573. 577 

« 

3947 

- 

-        .      31 

Stay  op  Proceedings. 

See  Appeal*  3-6. 

Stipulations.    See  Appeal,  a    Wills,  3. 
Stock  and  Stockholders.    See  Corporations. 

STREET  RAILWAYa 

Negligence:  Injuries  to  passengers, 

1.  In  an  action  against  a  street  railway  company  for  personal  injuries 
alleged  to  have  been  caused  by  negligence  in  the  operation  of  the 
car  in  which  plaintiff  was  riding,  a  finding  of  the  special  verdict 
that  a  prudent  person  engaged  in  the  business  of  the  defendant 
who  exercised  the  utmost  care  and  forethought  for  the  safety  of 
passengers,  would  not  have  foreseen,  in  the  light  of  attending  cir- 
cumstances, that  an  injury  to  plaintiff  would  be  the  natural  and 
probable  result  of  operating  the  car  as  it  was  operated,  is  held  to 
be  in  direct  conflict  with  a  finding  that  the  defendant's  failure  to 
exercise  the  highest  degree  of  skill  and  care  which  a  careful  and 
vigilant  man  would  observe  in  like  circumstances  was  the  proxi- 
mate cause  of  plaintiff's  injuries;  and  the  verdict  is  therefore  in- 
sufficient to  support  a  judgment  in  defendant's  favor.  Wanzer  v. 
Chippeica  Valley  E.  R  Co.  319 

3.  There  having  been  several  passengers  in  the  car,  to  all  of  whom  the 
company  owed  the  same  duty  of  care  and  forethought,  the  ques- 
tion which  should  have  been  submitted  to  the  jjury  was  not  whether 
an  injury  to  plaintiff  only,  but  whether  an  mjury  to  any  of  such 
passnigers,  should  have  been  foreseen  as  the  natural  and  probable 
result  of  operating  the  car  as  it  was  operated.  Ibid. 

3.  Upon  the  evidence  —  which  tended  to  show,  among  other  things, 
that  a  little  after  8  o'clock  on  a  dark,  stoi-my  evening  in  June, 
while  the  car  was  running  about  seven  miles  per  hour,  the  motoi^ 
man  received  a  signal  to  stop;  that  he  immediately  sounded  the 
gong  and  shut  off  the  current;  that  at  about  the  same  time  he  no- 
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ticed  a  load  of  hay  on  the  track  about  serenty-flve  or  eighty  feet 
ahead  of  him;  that  he  immediately  set  his  brake;  that  when  about 
twenty  feet  from  the  load  he  discovered  he  could  not  stop  the  car 
with  the  brake,  and  immediately-  reversed  the  current,  but  the 
circuit  breaker  instantly  blew  out,  and  the  car  struck  the  load; 
and  that  the  plaintifif,  being  frightened  by  the  flash  and  explosion, 
followed  by  a  crash  and  rattle  of  breaking  glass,  ran  out,  ;|umped 
off  the  steps  while  the  car  was  still  in  motion,  and  was  injured,— 
it  is  held  that  it  was  not  error  for  the  trial  court  to  refuse  to  mod- 
ity  findings  in  the  special  verdict  to  the  effect  that  defendant's 
failure  to  exercise  the  highest  degree  of  skill  and  care  which  a 
careful  and  vigilant  man  would  exercise  was  the  proximate  cause 
of  the  injury;  that  the  car  could  have  been  stopped  within  seventy- 
five  feet  by  the  use  of  all  appliances  with  which  it  was  equipped, 
and  that  the  motorman,  by  the  exercise  of  the  utmost  care  in  per- 
forming his  duty,  could  have  avoided  the  collision  after  he  ob- 
served the  wagon  on  the  track;  and  it  was  also  a  question  for  the 
jury  whether,  in  view  of  the  darkness  and  the  liability  of  teams 
to  be  upon  the  track,  the  speed  of  the  car  was  negligently  high. 

Ibid, 

4.  If  the  collision  was  caused  by  the  motorman's  negligence,  and  the 

plaintiff  did  not  attempt  to  leave  the  car  until  after  it  occurred, 
she  would  not  be  precluded  from  a  recovery  by  the  mere  fact  that, 
being  nervous  and  frightened,  she  unwisely  attempted  to  escape 
instead  of  remaining  quietly  in  the  car  with  the  other  passengers, 
who  were  unhurt  Ibid. 

5.  For  the  safety  of  their  passengers,  common  carriers  are  required  to 

exercise  the  highest  degree  of  care  reasonably  to  be  expected  from 
human  vigilance  and  foresight,  in  view  of  the  mode  and  character 
of  the  conveyance  adopted  and  consistent  with  the  practical  pros- 
ecution of  their  business.  Questions  for  a  special  verdict  which, 
in  connection  with  the  instructions,  fixed  the  standard  of  care  as 
"the  highest  degree  of  skill  and  care  which  a  careful  and  vigilant 
man  would  observe,  in  like  circumstances,  in  the  management  of 
such  business,"  "  the  utmost  care  and  forethought  for  the  safety 
of  passengers,"  eta,  are  held  erroneous.  Ibid, 

Injuries  to  persons  crossing  tracks:  Infants:  Contributory  negligence. 

6.  In  an  action  to  recover  for  loss  of  the  services  of  a  boy  less  than 

seven  years  old  who  was  run  over  and  injured  by  a  street  car,  the 
questions  whether  the  boy  was  guilty  of  contributory  negligence 
and  whether  his  parents  were  negligent  in  permitting  him  to  be 
alone  upon  the  street  are  held,  upon  the  evidence,  to  have  been  for 
the  jury.    Holdridge  v,  MendenhalU  1 

7.  The  excessive  and  negligent  speed  of  a  street  car  cannot  be  said  to 

have  been  the  proximate  cause  of  the  injury  to  a  boy  who  unex- 
pectedly ran  in  front  of  the  car,  if  the  motorman  had  no  reason  to 
expect  any  such  action  on  his  part  and  the  accident  would  have 
happened  m  the  same  way  had  the  car  been  going  at  a  normal  and 
reasonable  speed.  Ibid, 

8.  The  evidence  in  this  case  is  luM  to  show  that  the  boy  unexpectedly 

stepped  or  ran  in  front  of  the  car  when  it  was  only  a  few  feet 
distant,  and,  there  being  no  reason  to  say  that  the  motorman  could 
have  anticipated  such  action,  his  failure  to  anticipate  it  cannot  be 
called  negligence.  Ibid. 

^.  In  an  action  against  a  street  railway  company  for  personal  mjunea 
the  positive  testimony  of  the  motorman  and  cond\]LCt>or  MtoaX  Wve 


720  INDEX.  [108 


gong  was  sounded  after  the  former  saw  the  plaintiff  and  before  the 
car  struck  him,  is  held  to  establish  that  as  a  fact  in  the  case,  as 
against  the  negative  testimony  of  plaintiff  and  other  witnesses  that 
the  gong  was  not  sounded  or  that  they  did  not  hear  it  JRyan  r. 
La  Crosse  City  R  Co,  122 

Id  Plaintiff,  a  boy  eight  years  and  nine  months  old,  was  struck  and  in- 
jured by  a  street  car  while  he  was  attempting  to  cross  the  tracks. 
The  motorman  testified  that  when  he  first  saw  the  boj  he  was 
about  fifty  feet  ahead  of  the  car  and  from  seven  to  nine  feet  from 
the  track,  and  was  going  diagonally  towards  the  track:  that  the 
car  was  not  running  over  twelve  or  thirteen  miles  an  hour:  and 
that  he  cut  off  his  current  and  applied  his  brakes  as  soon  as  pos- 
sible, and  sounded  his  gong.  There  was  evidence  tending  to  show 
that  a  car  running  at  that  speed  could  have  been  stopped  within 
less  than  fifty  feet,  and  that  this  car  ran  forty  feet  or  more  after 
striking  the  plaintiff.  Held,  that  the  question  whether  the  motor- 
man  was  negligent  was  one  for  the  jury,  but  that  there  was  noth- 
ing to  show  that  he  intended  to  injure  pljaintiff  or  that  his  oonduct 
was  reckless,  rash,  or  wanton.  Ibid 

11.  The  plaintiff  was  a  bov  of  unusual  intelligence,  had  lived  opixnite 
the  place  of  the  accident  for  two  years,  was  accustomed  to  cross 
the  tracks  daily  to  attend  school,  and  knew  iJl  about  the  situation. 
He  had  just  seen  a  car  pass  on  one  of  the  tracks  and  knew  that  the 
cars  going  in  the  other  direction  (one  of  which  struck  him)  ran  on 
the  other  track,  but  did  not  look  at  all  to  see  if  a  car  was  coming 
on  that  track,  and  his  own  testimony  was  contradictoi^  as  to 
whether  he  listened  for  it  There  was  nothing  to  prevent  hira  from 
seeing  the  approaching  car  or  to  divert  his  attention.  Held^  that 
though  he  was  but  eight  years  and  nine  months  old,  he  was,  as 
matter  of  law,  guilty  of  contributorjr  negligenoa  Dodge  and 
WiNSLOW,  J  J.,  dissent,  being  of  the  opinion  that  no  conduct  on  the 
part  of  a  boy  of  that  age  can  properly  be  held  negligence  per  se 
and  as  matter  of  law,  and,  even  if  the  rule  were  otherwise,  that 
under  the  circumstances  in  this  case  the  question  of  the  boy's  neir- 
ligence  sliould  have  been  submitted  to  the  jury.  Ibid. 

tSL  In  an  action  to  recover  damages  for  the  death  of  a  boy  about  four- 
teen years  old  who,  while  on  the  track  of  a  street  railway,  was 
struck  by  a  car,  it  was  error  to  submit  in  a  special  verdict  a  ones- 
•  tion  as  to  whether  the  boy  was  of  sufficient  age,  capacity,  ana  ex- 
perience to  understand  the  danger  and  risk  of  going  upon  the  track 
without  looking  and  listening,  *'  to  the  same  extent  as  an  ordinary 
adult  person.*'  That  was  not  an  issuable  fact  Wills  v.  Ashland 
L.,  R  &  S.  R.  Co.  255 

13.  It  was  error  in  such  case  to  submit  the  question  of  contributory 
negligence  in  such  a  way  as  to  call  upon  the  jury  to  determine 
whether  the  boy  was  using  "  such  care  and  attention  as  an  ordi- 
nary and  careful  person  of  the  same  age,  understanding,  and  ex- 
perience should  have  used,"  instead  of  such  care  as  ordinarily  care- 
ful persons  of  similar  age  and  experienoe  do  use  or  would  use 
under  like  circumstance&  Ibid, 

14  A  boy  nearly  fourteen  years  old  was  struck  and  killed  by  a  car  on 
the  track  of  an  electric  street  railway.  From  the  trestle  of  a  rail- 
road which  crossed  above  the  street  railway  he  had  walked  in  the 
street  diagonally  toward  the  track  and  then  by  the  side  of  it  for  a 
short  distance  as  the  car  slowlv  approached  from  behind,  and  then, 
with  his  head  turned  away  from  the  track,  looking  at  a  train 
which  was  passing  on  the  trestle,  he  moved  partiaUy  sidewise 
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nearer  and  nearer  to  the  track  until  the  oar  was  within  a  few  feet 
when,  apparently  hearing  a  shoui  from  the  motorman,  he  suddenly 
stepped  sidewise  upon  the  track  just  in  front  of  the  car.  Upon 
the  evidence  (mote  fully  stated  in  the  opinions)  it  is  held: 

(1)  The  injury  was  not  intentional  on  the  pwrt  of  the  motorman, 
nor  was  his  conduct  so  reckless  and  wanton  as  to  evince  a  total 
disreraurd  of  the  boy's  safety. 

(2)  The  boy  was  guilty  of  contributory  negligence  as  a  matter  of 
law.  DoDOB  and  Winblow,  JJ.,  dissenting  as  to  the  last  point, 
are  of  the  o{>inion  that  its  decision  is  unnecessary,  and  also  that 
upon  the  evidence  the  question  of  oontributory  negligence  was 
one  for  the  jury.  Ibid. 

Same:  AdtUU:  Right  of  way. 

15.  Plaintiff  was  injured  while  crossing  the  tr^ks  of  defendant's  elec- 
tric street  railway  by  a  car  striking  the  wagon  on  which  he  was 
riding.  It  was  admitted  on  the  trial  and  found  in  the  special  ver- 
dict that  neither  he  nor  the  driver  of  the  wagon  looked  in  that 
direction  to  see  whether  a  oar  was  approaching,  before  starting  to 
cross  the  tracks  Held^  as  matter  of  law,  that  he  was  guilty  of  con- 
tributory negligence,  notwithstanding  a  finding  of  the  jury  to  the 
contrary.    Dummer  v.  Milwaukee  K  A  <&  L.Cck  589 

1&  It  was  error,  in  such  case,  to  instruct  the  jury  that,  even  if  neither 
plaintiff  nor  the  driver  looked,  still  they  were  not  guilty  of  con- 
tiibutory  negligence  if  a  person  exercising  ordinary  care  who  had 
looked  woula  have  considered  it  safe  to  cross  the  track  because  t lie 
car  was  so  far  away.  Ibid, 

17.  Before  crossing  a  railway  track,  regardless  of  whether  it  be  a  steam 
or  electric  street  railroad,  a  person  should  look  both  ways  and  listen 
for  a  coming  car  and  perform  that  duty  when  and  where  it  will 
be  reasonably  certain  to  effect  its  purpose;  and  diversion  of  atten- 
tion, generally  speaking,  will  not  excuse  the  performance  of  such 
duty;  neither  will  misconduct  on  the  part  of  the  railway  com- 
pany.   Tesch  V,  Miltofiukee  E,^R,  df  L.  Co,  593 

IS.  An  ordinary  traveler  upon  a  public  street  where  a  street-car  line  is 
looated  aod  operated  under  a  public  franchise  having  no  restric- 
tions or  regulations  as  to  the  manner  of  operating  cars,  has  not  the 
same  right  to  go  upon  the  track  and  compel  the  stopping  of  a  car 
to  enable  him  to  pass  over  the  track  as  the  operator  of  the  oar  has 
to  delay  his  passage  to  enable  the  car  to  pass.  Ibid. 

19.  The  ordinary  traveler  has  the  right  of  way  in  crossing  a  street-car 
track  in  advance  of  an  approaching  car,  if,  calculating  reasonably 
from  the  standpoint  of  a  person  of  ordinary  care  and  intelligence 
so  circumstanced,  he  has  sufficient  time,  proceeding  reasonably, 
to  clear  the  track  without  retarding  the  movement  of  the  car  if 
its  rate  of  speed  is  lawful;  and  if  it  turns' out  that  he  has  miscal- 
culated, he  18  not  chargeable  with  want  of  ordinary  oare  or  with 
violating  any  rights  of  the  railroad  company  if  it  is  compelled  to 
retard  the  motion  of  the  car  or  even  stop  it  to  enable  such  person 
to  cross  the  track;  and  in  no  event  is  such  a  person  a  wrongdoer 
so  as  to  excuse  the  operator  of  the  car  from  not  exercising  ordi- 
nary care  to  avoid  injuring  such  person,  though  the  fault  of  such 
person  may  preclude  him  from  recovering  damages  for  any  injury 
.   that  may  result  in  part  from  his  conduct  IbicL 

2().  If  a  person  about  to  cross  a  streetcar  track  in  the  circumstances 
above  stated,  observes  a  car  that  is  coming  towards  him  at  an  un- 
reasonable rate  of  speed,  or  if  m  the  exercise  of  ordinary  care  he 

Vol.  108—46 


722  INDEX.  [lOS 


ought  to  obeerre  it,  suoh  care  requires  him  to  take  that  into  con- 
sideration in  determining  the  probability  of  his  being  able,  pro- 
ceeding reasonabl^r  under  the  circumstances,  to  clear  the  track 
and  avoid  being  injured  by  a  collision  with  the  car.  Ibid. 

21.  If  a  person,  traveling  with  a  horse  and  carriage,  approaches  a  street 

crossing  to  pass  over  double  street-car  tracks  located  on  the  street 
running  at  right  angles  with  that  on  which  he  is  approachine,  ob- 
serves a  car  coming  from  the  left  on  the  track  nearer  him  and  one 
from  the  right  on  the  other  track,  and  iitops  for  such  cars  to  pass, 
the  horse  being  located  about  ten  feet  from  the  nearest  car  rail, 
and  the  car  from  the  left  passes  by  and  stops  at  the  right-hand  cross- 
walk and  the  one  from  tne  right  passes  over  the  street,—  the  con- 
ditions being  such  that  he  can  see  the  farther  track  at  the  right, 
looking  by  the  front  end  of  the  stationary  car,  from  a  point  about 
100  feet  from  the  crossing  to  a  point  about  100  feet  further  to  the 
right  and  can  see  such  track  in  front  of  him  to  the  left  of  the  sta- 
tionary car  for  about  forty  feet  from  the  point  of  crossing,  leaving 
about  sixty  feet  of  the  farther  track  to  the  right  out  of  view  be- 
cause of  the  stationary  car,—  and  a  second  car  is  approaching  from 
the  right  on  the  fartlier  track,  a  little  way  behind  the  first  car 
coming  from  that  direction,  and  at  the  instant  the  second  car  passes 
by  he  looks  both  ways  for  other  approaching  cars  and  sees  one  com- 
ing from  the  left,  though  not  dangerously  near,  and  none  coming 
from  the  right,  though  at  the  instant  of  taking  the  observation  one 
has  just  passed  out  of  view  within  the  sixty  feet  of  track  shut  out 
from  observation  by  the  stationary  car  and  is  approaching  at  a  speed 
of  ten  miles  an  hour,  an  unusual  rate  of  speed  for  that  situation 
and  under  the  circumstances,  without  giving  any  signal  of  its  ap- 
proach, and  he  then  starts  to  cross  the  track  believing  the  way  to 
be  safe,  he  is  not  guilty  of  a  want  of  ordinary  care  as  a  matter 
of  law.  The  rule  requiring  one  to  take  an  observation  of  a  railroHd 
track  before  attempting  to  cross  it,  reasonably  calculated  to  ac- 
quaint him  of  the  presence  of  cars  in  dangerous  proximity  to  t\w 
crossing,  is  not  in  conflict  herewith,         .  Ibid. 

Injuries  to  employees:  Contributory  negligence, 

22.  A  motorman  employed  by  a  street  railway  compainr  was  directed  by 

the  company  to  run  his  car  across  the  track  of  a  steam  railway 
without  stopping,  and  assured  that  no  accident  was  liable  to  occur 
thereby.  He  did  not  know  that  the  steam-railway  track  was  fre^ 
quently  used,  and  in  crossing  it  without  looking  or  listening  was 
run  into  and  injured  by  the  cars  thereon.  In  an  action  against 
the  street  railway  company  it  is  held  that  he  was  Kuilty  of  con- 
tributory negligence  precluding  a  recovery.  Ctooarich  «t  Chip- 
pewa Valley  K  IL  Co.      ^  829 

SuBCX>NTRA.CTORS.    See  Liens,  1,  2,  4-7. 

SuBROQATiON.    See  Guardian  and  Wardl    Lxens.  L 

SuiCTDB.    See  Insurance,  7,  a 

Summons:  Service  by  publication.    See  Process. 

Supreme  Court.    See  Appeal  and  Error.    Mandamus. 

SuRCHAROiNQ  account    See  Aocount  Stated. 

Suretyship.    See  Principal  and  Surety. 

Surface  Waters.    See  Waters. 

Suspension  of  power  of  alienation.    See  Wnj^  & 
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TAXATION. 

Provision  for  collection  of  tax  to  pay  county  bonds.  See  Counties,  6,  7. 

Assessment:  Board  of  review, 
1*  An  assessment,  challenged  before  a  board  of  review,  nSeds  no  evi- 
dence to  support  it  in  the  first  instance,  but  must  stand  unless 
shown  to  be  incorrect  by  reasonably  clear  and  unambiguous  evi- 
denoeb    State  ex  reL  Qirimx  v.  Lien,  816 

JRedemption  from  tax  sales:  Custody  of  moneys, 

2l  Under  sec.  1168,  Stats.  1898,  if  the  county  clerk  holds  tax  redemption 
money  after  the  expiration  of  six  years  from  the  date  of  the  sale 
of  the  property,  he  holds  it  in  trust  for  the  county  treasurer  or  the 
county  and  not  for  the  holder  of  the  certificate  redeemed,  and  the 
latter  cannot  recover  such  money  from  the  clerk.  Knudtson  v, 
Leary,  203 

Sales  for  taxes:  Notice, 

8.  A  county  treasurer's  notice  of  the  sale  of  lands  for  taxes,  stating 
that  they  would  be  sold  at  a  time  designated,  "in  the  town  of  3.," 
without  stating  where,  does  not  comply  with  sec.  1130,  Stats.  1898 
(providing  that  such  notice  shall  state  that  the  lands  will  be  sold 
at  public  auction  "at  some  public  place,  naming  the  «a»ie,  at  the 
seat  of  justice  of  the  county  "),*  ana  a  deed  based  upon  the  sale 
conveys  no  titla    Midlothian  I,  M.  Co  v,  Dahlby,  195 

Tax  titles:  Possession:  Limitations.  See  Ejectment,  2. 
4.  At  the  time  of  the  recording  of  tax  deeds  the  lands,  consisting  of 
adjoining  government  subdivisions,  were  vacant  and  unoccupied. 
Thereafter  the  several  original  owners  of  such  lands  united  in 
building  a  substantial  log  cabin  on  one  of  the  subdivisions,  and  used 
and  occupied  the  same  continuously  for  about  eight  months,  keep- 
ing there  a  crew  of  men,  averaging  seven  or  eight  in  number,  who 
during  all  of  said  time  were  engaged  in  prospecting  for  iron  ore 
and  digging  test  pits  over  the  whole  tract  All  this  took  place 
within  three  years  after  the  recording  of  the  tax  deeds.  Held,  that 
such  possession  on  the  part  of  the  original  owners  interrupted  the 
constructive  possession  of  the  grantees  in  the  tax  deeds  and  the 
running  of  the  statute  of  limitations  (sea  1187,  Stats.  1898)  in  their 
favor,  and  created  a  bar  against  them.  Midlothian  L  M.  Co,  v, 
Belknap,  198 

Taxpayers'  action.    See  Ck)UNTiES,  8-10. 

Tax  Titles.    See  Ejectment,  a    Taxation,  3, 4 

Tenants  in  common.    See  Landlord  and  Tenant,  1,  2. 

Title  to  land.  See  Ejectment.  Fraudulent  Conveyance&  Guard- 
ian and  Ward.  Lis  Pendens.  Reformation  op  Instruments. 
Taxation,  8,  4.  Trusts,  Vendor  and  Purchaser.  Verdict,  3. 
Wills,  a 

TORTS. 

See  Injunctions,  2.  Libel.  Loos  and  Lumber,  4,  S.  Master  and 
Servant,  5,  a  Municipal  Corporations,  9.  Negligence.  Rail- 
ROAD&  Street  Railway&  Waters. 
Where  several  persons  are  sued  as  jointly  liable  for  sk  U>Tt,  tliie  fail- 
ure to  hold  one  or  more  of  them  will  not  militate  a^«.vnst  the  lia- 
bility of  those  who  are  guilty.     Wyss  v,  ChrunerU  ^^ 

Trespassers,  Injuries  ta    See  Negligence,  5.     RailbO^^^^^^ 
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TRIAL. 

On  the  pUadingt,    See  Appeal,  &    Judgkeent,  1. 

Arffuments  and  conduct  of  counsel    See  CEiHiNAt  Law,  3. 

Court  and  jury:  Bdatim  functiont.  See  Bills  ajsv  Notes,  5.  Bboksss. 
Duress.  Insurance,  a  Judgment,  2.  Mastek  and  Sertant,  6. 
Street  Railways,  «,  &-11, 14^  15,  2t 
L  Where,  as  in  this  case,  the  plaintiff,  upon  whom  the  burden  rests,  has 
failed  to  show  by  any  reasonably  direct  eyidence  that  defendant 
has  been  guilty  of  any  negligence  which  caused  the  injuries  com* 
plained  of,  the  court  should  so  decide  and  should  not,  oy  submit- 
ting it  to  the  jury,  imply  that  the  question  is  an  open  one.  Muv- 
bach  V,  Wis,  Chair  Co.  57 

Instructions  to  jury.    See  Criminal  Law,  4-7.    Qtbebt  Railways,  1& 
2.  Where  a  special  verdict  is  taken  it  is  not  only  improper  but  errone- 
ous to  instruct  the  jury  generally  upon  the  law  of  the  case  and. 
especially,  so  as  to  inform  them  of  the  legal  effect  of  the  answers 
to  the  questions  submitted.    Mushach  v.  wis.  Chair  Co.  57 

8.  Where  a  special  verdict  is  to  be  rendered,  general  rules  of  law  gov- 
erning the  rights  of  parties  should  not  be  given  to  the  jury  in  the 
charge  so  as  to  inform  them  of  the  effect  of  their  answers  to  the 
questions  submitted;  but  general  instructions  as  to  the  weight  of 
evidence,  burden  of  proof,  and  the  conduct  of  the  jury  generally, 
are  proper.    Lyle  v.  McCormick  H.  M.  Co.  81 

4  The  refusal  to  give  an  instruction  which  is  in  pnrt  improper  is  not 
error,  since  under  sec.  2853,  Stat&  1898,  it  must  be  given  without 
change,  as  requested,  or  refused  in  full  Ibid. 

tk  Where  a  question  in  a  special  verdict  is  in  itself  so  clear  and  unam- 
biguous as  not  to  require  any  explanatory  or  qualifying  charge,  the 
omission  or  refusal  to  give  an  instruction  of  that  nature  is  not  a 
prejudicial  error,  even  though  the  instruction  was  a  proper  on& 

Ibid. 

d  A  refusal  to  instruct  a  jury  in  accordance  with  suggestions  oontained 
in  special  questions  presented  for  submission  to  them,  or  the  giving 
of  instructions  in  re^rd  to  a  particular  subject,  is  not  reversible 
error,  if,  by  the  verdict  rendered,  it  is  clear  that  the  facts  neces- 
sary to  the  applicabiiitv  of  such  instructions  given  or  refused  did 
not  exist    Tesch  v.  Milwaukee  E.  R.  <&  L,  Co.  593 

Computation  of  interest.    See  Interest. 

Verdict.    See  Verdiot. 

New  trial    See  New  Trial. 

Trial  by  Jury.    See  Officers,  1. 

TRUSTS  AND  TRUSTEEa 
See  Limitation  of  Actions,  1.    Wills,  8. 

1.  In  the  absence  of  fraud,  accident,  or  mistake  the  grantor  will  not  be 

permitted  to  prove  that  a  deed  absolute  on  its  face  was  given  in 
trust  for  his  benefit    Fillingham  v.  Nichols,  49 

2.  Findings  of  the  trial  court  to  the  effect  that  at  the  time  of  the  exe- 

cution of  a  deed  by  plaintiff  and  her  husband  (since  deceased)  to 
defendant  the  latter  executed  a  conveyance  of  the  same  land  to 
plaintiff,  and  that  afterwards,  having  possession  of  both  instru- 
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ments,  defendant  fraudulently  suppressed  or  destroyed  the  convey- 
ance to  plaintiff,  and  hence  that  the  defendant  should  be  compelled 
to  convey  to  plaintiff  or  the  title  be  vested  in  her  by  judgment  are 
heM  not  to  be  supported  by  sufiScient  evidence.  IhidL 

Value,  Evidence  of.    See  Logb  aitd  Lumber. 

Vabiance.    See  FLSAPiNa,  2. 

VENDOR  AND  PURCHASER  OP  LAND. 
See  Guardian  and  Ward.    Lis  Penden& 

1  The  receiver  of  a  corporation,  under  an  order  of  the  court,  sold  a 
land  contract  and  notes  (^iven  for  the  deferred  payments  thereon, 
no  condition  accompanying  the  sale.  Subsequently  assignees  of 
the  purchaser  at  sucn  sale  commenced  an  action  to  foreclose  the 
land  contract,  but  did  not  make  the  corporation  or  the  receiver  a 
party.  Held,  that  the  purchaser  at  the  receiver's  sale  took  title 
to  tne  contract  and  notes  free  from  claims  and  debts  arising  out  of 
the  receivership,  and  that  the  defendant  could  not  maintain  a  coun- 
terclaim for  damages  for  breach,  by  the  receiver,  of  a  contract  for 
a  general  retainer,  or  for  legal  services  performed  for  the  receiver. 
Emerson  v,  Schwindt,  167 

2l  a  court  of  equity  should  not  compel  the  vendee  in  a  land  contract 
to  accept,  as  a  fulfilment  of  the  contract,  a  conveyance  from  the 
vendor's  assignee  of  the  contract  while  the  legal  title  remains  in 
the  vendor,  who  is  not  made  a  party  to  the  action, — even  though 
the  objection  that  there  is  a  defect  of  parties  is  not  properly  taken. 

Ibid. 

3.  The  rule  that  a  vendee  who  has  gone  into  possession  under  a  land 
contract  cannot  retain  possession  and  refuse  to  pay  the  purchase 
money  on  the  ground  that  the  vendor's  title  is  defective,  does  not 
apply  to  the  objection  that  a  conveyance  from  the  vendor's  as- 
signee of  the  contract  does  not  convey  the  legal  title.  Ibid. 
Venue.    See  Mandamu& 

VERDICT. 

See  Appeal^  17.    Bills  and  Notes,  4.    Neouobnoe,  1,  9l    Street  Rail- 
ways, 1,  a,  5,  Id,  1&    Trial,  d,  8,  6,  a. 

1  A  general  verdict  should  not  be  submitted  in  connection  with  a  spe- 
cial verdict    Wills  v,  AsUand  Xw,  P.(S:8.IL  Co.  255 

fL  If  in  taking  a  special  verdict  questions  be  submitted  covering  singly 
all  the  material  controverted  facts  in  issue,  a  refusal  to  submit 
other  questions  covering  the  same  subjects  in  a  different  form,  or 
covering  evidentiary  facts,  is  proper.  Teach  v,  Milwaukee  E,  R,  dr 
XwCa  593 

8.  In  view  of  the  language  used  in  the  questions  submitted  for  the  spe- 
cial verdict,  of  the  instnictions  given  to  the  jury,  and  of  the  evi- 
dence returned  to  this  court  on  appeal,  a  finaing  of  the  jurv  that 
a  person  promised  and  agreed  to  devise  real  estate  is  held  to  be 
equivalent  merely  to  a  finding  of  an  oral  promise  or  understand- 
ing, and  not  of  a  valid  (L  a  a  written)  agreement,  although  the  ver- 
dict does  not  specifically  state  that  it  was  oral,  and  aitnough  the 
bill  of  exceptions  is  not  certified  to  contain  all  the  evidence.  Mar- 
tin V.  Estate  of  Martin,  284 
Voluntary  Assignment.  See  Chattel  Mortgages,  4L  Fraudulent 
Conveyances,  4r-6b 
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Waiveb. 
Of  objections  to  complaint    See  Appeal^  10. 
Of  attachment  lien.    See  Attachment. 
Of  forfeiture.    See  Insurance,  6»  6. 
Of  defects  in  proofs  of  losa    See  Insurance*  la 
Of  contract   See  Landlord  and  Tenant,  i. 
Of  defect  of  parties.    See  Vendor  and  Purchaser,  2. 

WATERa 

To  relieve  his  farm  from  surface  water  which  gathered  in  depressions 
or  low  places  thereon  defendant  constructed  a  system  of  under- 
drainage  located  entirely  upon  his  own  land,  through  which  the 
water  was  discharged  on  his  own  land  near  a  dry  run,  in  which  it 
flowed  across  the  Luids  of  intermediate  proprietors  to  plaintifTs 
land.  Such  underdrainage  enabled  defendant's  land  to  absorb  and 
hold  more  of  the  surface  waters  coming  upon  it  and  the  quantity 
flowing  from  it  into  the  dry  run  and  upon  plaintiff's  land  was  not 
increased.  Held,  that  plaintiff  had  no  cause  of  action.  ConneU  r. 
Stark,  02 

WILLa 
See  Costs,  &    Executors.    Master  and  Servant,  & 

1.  In  a  contest  as  to  the  validity  of  a  will  the  allowance  to  the  partiea 

of  counsel  fees  to  be  paid  out  of  the  estate,  in  addition  to  statutory 
costs,  is  without  authority  of  law;  though  upon  the  settlement  of 
an  executor's  account  he  may  receive  credit  for  expenses  of  that 
nature  properly  incurred  by  him.    Fox  v,  Martin,  99 

2,  If  the  parties  to  a  will  contest  do  not  include  all  who  are  benefi- 

cially interested  in  the  estate,  a  stipulation  between  them  that 
counsel  fees  shall  be  allowed,  payable  out  of  the  estate,  is  not  bind- 
ing or  effective.  Ibid. 
&  Land  was  devised  to  trustees  to  receive  the  rents,  issues,  and  profits 
thereof  during  the  life  of  testator's  son,  and  to  pay  the  net  income 
to  said  son  during  his  life,  and  upon  his  death  to  convev  the  land 
**  to  his  issTie  thenliving  in  fee,  or,  in  case  he  shall  die  vnthout  issue, 
then  in  that  case  the  same  to  descend  to "  the  testator's  heirs  at 
law  then  living.  The  son  had  but  one  child,  which  died  before  his 
death.    After  his  death  his  widow  claimed  the  land.    Held: 

(1)  The  words  "issue  then  living,"  and  also  the  words  following, 
"  without  issue,"  meant  issue  living  at  the  time  of  the  son's  death. 

(2)  The  trust  so  created  was  not  a  mere  passive  or  dry  trust  such 
as  had  been  abolished  by  statute  (sees.  2073-2075,  Stats.  1898).  It  did 
not  entitle  the  son  to  the  "actual  possession  of  the  lands  and  the 
receipt  of  the  rents  and  profits  thereof,"  as  provided  in  sec.  2078; 
nor  was  it  intended  thereby  to  vest  in  him  "the  right  to  the  i>oe- 
session  and  profits,"  as  provided  in  sec.  2075. 

(3)  The  trust  was  one  expressly  authorized  by  sek;.  2081,  Stats.  1898. 
It  did  not  suspend  the  absolute  power  of  alienation  for  a  longer 
time  than  during  the  life  of  the  son,  and  therefore  was  not  repug- 
nant to  sec.  2039,  R  S.  187a 

(4)  The  devise  did  not  create  an  estate  tail  in  the  son,  and  it  can- 
not therefore  be  adjudged,  under  sec  2027,  Stata  1898,  that  he  was 
seised  thereof  as  an  allodium. 

(5)  The  son  never  having  been  seised  of  the  land  devised,  it  did  not 
pass  from  him  to  his  widow.    Webber  v,  Webber,  62G 
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WITNESSEa 

1.  Officers  of  a  corporation  which  ia  a  party  to  an  action  in  which  the 
opposite  party  derives  his  title  or  sustains  his  liability  to  the  cause 
of  action  from,  throuj2;h,  or  under  a  deceased  person,  are  not  incom- 
petent under  sea  4069,  Stats.  1898,  to  testify  m  respect  to  transac- 
tions bad  by  thenipersonally  with  such  deceased  person.  Twohy 
Mercantile  Co.  v.  Estate  of  McDonald,  21 

2b  An  attorney  who  has  received  from  his  client  authority  as  an  agent 
to  enter  into  a  contract  with  a  third  person  and  has  acted  thereon 
may  testify  to  the  giving  of  such  autnority  if  it  comes  in  question. 
Sec.  4076,  Stata  1898,  has  no  application  to  such  a  oasa  Roeber  v, 
Somers,  497 

&  A  party  is  not  protected  by  any  privilege  from  testifying  as  to 
wnether  he  received  from  his  attorneys  moneys  paid  to  them  by 
the  adverse  party  in  accordance  with  a  settlement  of  the  demand 
in  suit  made  by  said  attorneys  with  such  adverse  party^  IbidL 

Words  and  Phrases. 
Action,  in  statute.    See  Costs,  2. 
Adverse  party,  in  statute.    See  Insane  Persons,  2l 
Alter  a  highway,  in  statute.    See  Highways.  1. 
Collection  of  tax,  in  statute.    See  Counties,  6. 
Comtnencement  of  action,  in  statute.    See  Action. 
Complete  plans,  in  statute.    See  Counties,  4. 
Costs  from  the  time  of  the  offer,  in  statute.    See  Costs,  1. 
County  buildings,  in  statute.    See  Counties,  5. 
Cruel  and  unusual  punishments,  in  constitution.  See  Criminal  Law,  8. 
Delivered,  in  contract.    See  Sales,  1. 
Duly  made,  in  pleading.    See  Insurance,  a 
Executor.    See  Executors,  1.  • 

Expressing  the  consideration.  In  statute.  See  Frauds,  Statute  op. 
General  and  ordinary  business  of  a  corporation,  in  statute.  See  Injunc- 
tions, 2. 
Issue  then  livinff,  in  will    See  Wills,  & 
Lotoest  bidder,  in  statuta    See  Counties,  8. 
Occasioned  by  illegal  employment,  in  policy.    See  Instjrance,  19. 
On  premises,  in  statute.    See  Insurance,  18. 
Party,  in  statute.    See  Witnesses,  1. 
Place  of  sale,  in  statute.    See  Taxation,  a 
Possession  of  land,  in  statute.    See  Taxation,  4 
Price,  in  testimony.    See  Logs  and  Lumber,  6. 
Professional  employment,  in  statute.    See  Witnesses.  2. 
Proximate  cause.    See  Neguqence,  2. 
Public  offldal  proceeding,  in  statute.    See  Libel,  1. 
Beceivea  payment  inftUL    See  Payment,  2. 

Recovery  of  real  property,  in  statuta    See  Limitation  op  Actions,  2. 
Except  rent,  in  contract    See  Contracts,  2. 
Showing  the  facts  required  to  exist,  in  statuta    See  Process,  1. 
Trial    See  Appeal^  a 

Upon  the  same  contra^  eta,  in  statuta    See  Mortoaoes,  2. 
Without  issue,  in  wilL    See  Will8»  a 
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